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A  liii&£9T  of  the  Law  of  FropeHrf  as  founded 
upon  the  relation  between  husband  and  wife 
being  caUed  for  by  the  profewion,  it  han  been 
attempted  by  the  author,  in  the  foUowing 
tieatifie.  In  tollecting  the  cases  on  the  sub- 
ject, which  are  scattered  through  A  variety  of 
books,  his  object  has  been  to  concentrate  all  that 
he  considered  eletnentwy  for  the  student,  and 
useM  to  the  practitioner.  In  traversing  so 
wide  a  field  the  author  is  aware  that  many 
things  worfhy  of  notice  may  have  escaped  his 
observation ;  he  ha%  hcrwevcfr^  troited  upoii 
every  point  comlected  with  his  liubfedb  which 
oceurred  to  hini  as  useAil  in  practioe^  studioudy 
avoiding  the  introduction  of  abstruse  disc^issions 
unconnected  with  practical  questions. 

The  author  has  endeavoured  to  express  him- 
self  throughout  his  treatise  in  such  a  manner  as 
to  be  easily  understood,  but  in  instances  where 
he  may  have  failed  to  have  so  done^  the  defect 
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can  be  supplied  by  the  reader  on  consulting 
the  cases,  which  the  author  hopes,  from  the 
attention  he  has  paid  to  the  correction  of  the 
press,  will  be  found  accurately  referred  to  in  the 
notes. 

That  the  work,  after  all  the  care  the  author 
has  been  able  to  bestow  upon  it,  is  perfect,  is 
l¥hat  he  cannot  venture  to  assert ;  but  that  it  is 
as  free  from  imperfection  as  his  humble  talents, 
experience,  labour,  and  researches  will  permit, 
he  may  with  truth  declare. 

The  precedents  contained  in  the  Appendix 
to  the  second  volume,  although  not  intended 
as  guides  to  the  experienced  conveyancer,  will, 
it  is  hoped,  be  found  illustrative  of  the  work, 
and  useful  to  the  younger  branches  of  the  pro- 
fession. 

In  conclusion,  the  author  desires  to  express 
his  gratitude  to  his  friends  Mr.  £oe  of  Lincoln^s 
Inn,  and  Mr.  Keene  of  Gray's  Inn,  for  the  assist- 
ance they  have  afforded  him  during  the  pro- 
gress of  his  work. 


ADVERTISEMENT 


TO   TB£ 


PRESENT  EDITION. 


In  this  Edition,  the  decisions  which  have  ap- 
peared since  the  first  publication  of  the  work 
have  been  incorporated,  and  notes  have  oc- 
casionally been  added.  The  passages  introduced 
into  the  text  are  distinguished  from  the  ori- 
^al  matter,  by  being  inclosed  in  brackets. 
The  Editor  has  subjoined  to  the  second  volume 
investigations  of  some  points  connected  with 
the  subject  of  the  treatise. 
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HUSBAND    AND    WIFE. 


Bt  marriage,  the  husband  and  vfife  are  as  one  person  Intvodactorj 
in  Uw.  Upon  this  union  depend  almost  all  the  legal  ^«*»"^ 
and  equitable  rights  and  disabilities  which  either  of 
them  acquires  or  incurs  by  the  intermarriage.  The 
Yerj  being  or  legal  existence  of  the  woman  is  by  the 
common  law  suspended  during  the  marriage,  or  at  least 
it  ia  incorporated  and  consolidated  into  that  of  the 
husband,  uiider  whose  wing,  protection^  and  cover  she 
performs  every  thing  (a).  Modem  tunes  have  intro- 
duced exceptions  to  this  doctrine,  as  will  appear  in  th^ 
progress  of  this  work ;  but  the  general  rule  still  con- 
tinues, and  its  wisdom  is  proved  from  the  inconveniences 
that  have  been  felt  by  a  departure  from  it. 

The  reasons  upon  which  the  law  virtually  suspends 
the  existence  of  the  woman  during  the  coverture  appear 

(a)  1  Black.  Com.  442.    Litt.  sect.  168—291. 
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to  be  these  t^^rst,  for  her  husband's  safety,  in  depriving 
her  of  the  power  to  injure  him  by  any  act  without  his 
concurrence,  or  his  assent,  either  expressed  or  implied ; 
and,  secondly,  for  her  own  security,  in  guarding  against 
the  husband's  influence  over  her,  by  disabling  her  from 
disposing  of  her  own  property,  except  by  those  methods 
and  with  the  solemnities  which  the  law  itself  prescribes. 
I  shall  consider  the  subject  of  this  treatise  under  the 
four  following  general  divisions,  viz.— 

First :  The  rights  acquired  by  the  husband  in  the 
real  and  personal  estates  of  his  wife ;  and  his  power 
over  the  same. 

Second :  The  rights  acquired  by  the  wife  in  the  real 
and  personal  estates  of  her  husband ;  and  her  power 
over  the  former. 

Third :  The  effects  of  marriage  upon  the  acts  and 
agreements  of  husband  and  wife  prior  to  marriage,  and 
the  husband's  liability  in  respect  of  those  acts  and  agree- 
ments.    And, 

Lastly :  The  disabilities  of  coverture,  and  the  ex- 
ceptions to  them. 


CHAPTER  I. 

The  Rights  acquired  by  the  Husband  in  his  Wifefs  real 

Estates. 

By  tlie  intermarriage  the  husband  acquires  a  freehold 
interest,  during  the  join^  lives  of  himself  and  wife,  in  all 
such  freehold  property  of  inheritance  as  she  was  seised  of 
at  that  time,  or  may  become  so  during  the  coverture  (ja). 
Upon  this  freehold  there  may  be  a  remitter  (b).  The 
husband  alone  may  make  a  tenant  to  the  praecipe  for 
sufiering  a  recovery  (c) ;  and  he  may  take  a  release  or 
confirmation  to  enlarge  his  estate  (ji) :  but  if  he  be  at- 
tainted of  felony,  the  king  will  not  acquire  the  freehold, 
*  it  remaining  in  the  wife,  but  the  pernancy  of  the  profits 
only  during  the  coverture  (e).  The  husband's  interest 
may  be  defeated  by  the  act  of  his  wife  before  the  birth 
of  issue.  If,  therefore,  she  be  attainted  of  felony,  the 
lord  by  escheat  may  enter  and  eject  the  husband,  so 
soon  as  it  appears  by  due  process  that  the  king  has  had 
his  prerogative  forfeiture,  of  a  year,  day,  and  waste  (y ) ; 
but  not  so  if  the  attainder  happen  after  the  issue  are 
bom  (jg)j  for  then  the  husband  is  intitled  to  an  estate 
for  his  own  life,  and  in  his  own  right  as  tenant  by  the 
curtesy  initiate.  After  the  birth  of  issue,  the  husband 
alone  is  intitled  to  do  homage  to  the  lord  for  the  lands, 
but  before  issue  bom  he  and  his  wife  must  have  per- 
formed that  service  together  (A);  so  that  upon  the  birth 


(a)  And  tbe  husband  acquires  jointly  with  the  wift  a  seisin  in  fee 
in  the  wife's  freehold  estates  of  inheritance :  the  husband  and  wife 
are  sdsed  in  fee  in  right  of  the  wife.  See  Gilb.  Ten.  108.  Co.  Litt. 
67-  a.     1  Sound.  253.  w.     Polyblank  v.  Hawkins.     Dougl.  314. 

(6)  Co.  Litt  35 1 .  (0  Pigg.  Rec.  72.     Cruise  Rec.  58. 

{d)  Co.  Litt.  299.  (0  Co.  Litt.  35 1 ,  (/)  4  Hawk.  PI.  Co.  78. 
Cr)  Co.  Liu.  351.  (h)  3  Black.  Com.  126 ;  see  infra,  sect.  5,  pi.  3 
and  4 ;  and  see  Co.  Litt.  67.  a, 
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of  issue  the  husband  becomes  tenant  to  the  lord,  which 
necessarily  prevents  an  escheat  to  him  for  felony  com- 
mitted by  the  wife.  This  leads  to  the  consideration  of 
the  husband's  title  to  his  wife's  estate,  as — 

TENANT    BY   THE    CURTESY. 

In  treating  of  this  subject  I:  shall  consider — 

I.  Who  may  be  tenants  by  the  curtesy. 

II.  Of  what  estates,  and  seisins  of  the  wife. 
1 .  Of  what  estates. 

,  2.  Of  what  seisins — ^viz. 

1.  Seisins  in  fact. 

2.  Seisins  in  law ;  and 

3.  Seisins  in  equity. 

III.  Of  the  issue  as  to  curtesy. 

'  IV.   The  nature  of  the  estate  of  tenant  by  the  cur- 
tesy, together  with  the  incidents,  privileges,  and 
powers  belonging  to  it. 
V.     How  curtesy  may  be  defeated  and  barred. 

1.  By  recovery  or  eviction  under  a  title 

prior  to  the  maniage,  distinguishing 
between  conditions  and  limitations. 

2.  By  the  joint  acts  of  husband  and  wife. 

3.  By  the  husband's  acts  singly;  and 

4.  By  the  wife's  acts  alone. 

Curtesy,  The  term  curtesy,  according  to  Judge  Blackstone, 
Itsderiva-  was  probably  derived  from  the  husband's  attendance 
*'«^  at  the  lord's  court  or  curds,  in  respect  of  the  wife's 

real  property.  So  soon  as  a  child  was  bom  the  father 
began  to  have  a  permanent  interest  in  the  estate,  became 
one  of  the  pares  curtis,  did  homage  to  the  Lord,  and 
was  called  tenant  by  the  curtesy  initiate  ;  and  this  estate 
being  once  vested  by  the  birth  of  issue,  was  not  suffered 
to  determine  by  the  subsequent  death  or  maturity  of  the 
infant  (a). 

(a)  2  Blyk.  Com.  126. 
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This  title  of  the  husband  is  an  estate  for  life  in  such 
lands  and  tenements  of  his  wife,  as  she  was  seised  of  in 
fee-simple  or  fee-tail^  upon  having  issue  by  her  bom  alive 
that  may  by  possibility  inherit  the  estate  (a)  by  descent 
from  her. 

Four  circumstances  are  requisite  to  complete  this  title 
oi  the  husband,  viz.  a  legal  marriage  (b) — seisin  by  the 
wife  of  the  estate — inheritable  issue — and  her  death. 

L  All  such  persons  may  be  tenants  by  the  curtesy  who  who  are  and 
are  l^ally  married,  and  are  permitted  by  the  laws  to  hold  ^^^  a^  ^^^ 
and  enjoy  real  estate.    An  alieni  therefore,  is  not  one  of  b^^,  tenants 
such  persons,  because  he  is  not  allowed  by  the  policy  of  ^J  ^^^  cur- 
ihe  law  to  enjoy  and  retain  lands  for  his  own  benefit  (c) :  ^^,' 
but  he  may  be  naturalized  or  made  a  denizen.  The  one . 
is  the  act  of  the  legislature ;  the  other  that  of  the  king 
alone  by  letters  patent.     The  former  removes  all  defects  Difference 
and  disabilities  ab  initio  ;  the  latter  only  removes  them  between 
from  the  date  of  the  instrument.  If,  then,  an  alien  hus-  ^nd  imtund- 
band  be  made  a  denizen  and  q^erwards  have  issue,  as  izatiun. 
such  issue  may  inherit,  the  husband  will  be  intitled  to 
curtesy;  but  if  the  issue  were  bom  brfore  the  denization, 
and  the  husband  had  none  afterwards,  he  would  have  no 
title  to  curtesy,  because  no  issue  which  he  ever  had  could 
inherit  his  wife's  estate ;  the  father  prior  to  his  being 
made  a  denizen  having  no  inheritable  blood  to  transmit 
to  his  children.     If,  however,  he  were  naturalized,  since 
that  Act  had  a  retrospective  operation,  he  would  be  in- 
titled  to  curtesy,  whether  he  had  issue  by  his  wife  before 
or  after  the  passing  of  the  legislative  provision. 

It  seems  to  have  been  the  doctrine  of  the  law  in  Idiots. 
ancient  times,  that  if  the  wife  were  an  idiot j  her  husband 
would  not  be  intitled  to  curtesy,  so  that  if  lands  de- 
scended to  a  feme  idiot,  who  had  issue,  and  her  husband 
entered,  and  then  she  was  found  an  idiot  by  office,  the 


(a)  litt.  sect.  35 — 52.  (J/)  Sec  "  Dower,"  chap.  9,  sect.  1 

(c)  Co.  Litt.  2.  b.  1  Lev.  59. 
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king  by  prerogative  would  have  been  intitled  to  them 
discharged  from  curtesy  (a).  It  seems,  however,  agreed 
at  present,  upon  principles  of  sound  sense  and  reason, 
that  an  idiot  cannot  marry,  she  being  incapable  of  con- 
senting to  any  contract ;  this  doctrine,  therefore  cannot 
now  take  place  (&). 

II.     Of  what  estates  and  seisins. 

1.  Of  what  estates. 

Property  to        The  species  of  property  subject  to  curtesy  are  manors, 
which  cur-     j^jg  ^^^^  tenements,  of  which  actual  seisin  may  be  ob- 

tesy  attaches.       ,  ,  '  - 

tained  by  the  wife ;  and  of  various  hereditaments,  such 
as  rents,  tithes  (c),  commons,  advowsons((i)9  offices  of 
inheritance,  trusts,  equities  of  redemption,  &c.  (e). 
To  what  not.  But  of  the  following  particulars  there  can  be  no  cur- 
tesy :  vi^.  of  a  mere  right,  title,  condition,  personal 
inheritance,  &c.  (jf ). 

If,  therefore,  the  wife  be  grantee  of  a  personal  an- 
nuity to  her  and  her  heirs,  and  have  issue,  the  husband 
cannot  claim  it  after  her  death,  as  tenant  by  the  cur- 
tesy. 

The  reason  why  curtesy  was  not  applicable  to  such 
matters  was  probably  its  origin  in  feudal  times,  and  its 
being  incident  and  necessary  to  tenure. 

2.  Of  what  seisins. 

The  subject  of  seisin  the  reader  will  find  fully  entered 
into  in  the  first  chapter  on  Dower  (^),  to  which  he  is 
referred  for  the  particular  cases  which  may  not  be 
noticed  in  this  section. 


'  (a)  Co.  Litt.  30.  2  Black.  Com.  127.  (6)  See  post.  chap.  9. 

sect.  1.        (c)  Co.  Litt.  29.         (d)  Ibid.  (e)  litt.  sect.  35. 

Perk.  sect.  457—463.  Plowd.  379,  b.        if)  Co.  Litt.  29.  Perk, 
sect.  457  and  463.    7  Vin.  Abr.  160.  {g)    Chap.  9  of  this 

work,  sect.  2.  pi.  4. 
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1.  j4s  to  seisins  in  fact. 

In  all  cases  where  actual  seisin  by  the  wife  can  be 
acquired,  as  of  lands  and  tenements,  it  must  be  obtained 
in  order  to  found  the  husband's  claim  to  curtesy  (a). 
The  reason  is,  to  enable  the  heir  to  take  the  estate  from 
her  in  that  character,  which  is  essential  to  the  husband's 
title ;  for  it  is  a  rule  of  law,  that  the  heir,  claiming 
by  descent,  must  derive  his  title  from  the  person  last 
actually  seised  of  the  inheritance.  If,  therefore,  the 
wife  was  not  so  seised,  he  could  not  inherit  it  from  her ; 
so  that  one  of  the  requisites  of  the  husband's  title  to 
curtesy  would  be  wanting,  viz.  issue  that  could  inherit 
the  estate  by  descent  from  the  wife.  The  reader  will 
find  this  subject  fully  and  ably  discussed  and  explained 
in  the  case  of  Doe  v.  Hutton^  decided  in  the  Court  of 
Common  Pleas,  and  reported  in  Bosanquet  sxid  Puller^s 
Reports,  vol.  iii.  p.  643. 

Actual  seisin  of  the  inheritance  by  the  wife  of  her  Entry  upon 
lands  and  tenements  beinff  required,  for  the  reasons  an  estate 
before  stated,  to  intitle  her  husband  after  her  death  to  the  wife  ne- 
curtesy,  that  estate  will  not  arise  unless  there  be  an  cessaiy. 
entry  in  her  lifetime. 

If,  thc^refore,  A  be  seised  of  lands  in  fee  which  de- 
scend upon  his  daughter  J3,  who  marries  and  has  issue ; 
but  B  dies  before  entry  by  herself  or  her  husband, 
or  other  person  for  them  >  he  shall  not  be  tenant  by 
the  curtesy,  because  his  wife  had  only  a  seisin  in 
law  (i). 

Suppose,  also,  that  a  woman  was  disseised  of  her 
estate  b^n*e  her  marriage,  and  no  entry  was  made 
during  the  coverture,  the  husband  would  not  be  in- /or^dno" 
titled  to  curtesy ;  for  whilst  the  marriage  lasted,  his  re-entry  dur- 
wife  had  a  right  of  inheritance  only,  and  he  cannot  n/^^"^^' 
intitle  himself  to  curtesy  by  an  entry  after  her  death  (c).  curtesy. 


(a)  6  Term  Rep.  679—680,      (b)  Co.  Litt.  29.      (c)  Pork.  sect.  458. 
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Contra  if  dis-      But  the  reverse  would  be  the  case  if  the  disseisin 
•asinbefl/fer  ^^^^  place  after  the  marriage,  for  the  wife  beiuff  seised 

marriage*  *  ^  ^  ,    ^        . 

during  the  coverture,  and  the  husband's  title  being 
inchoate  by  the  marriage  and  the  birth  of  issue,  and 
he  having  obtained  a  right  of  entry  in  respect  of  such 
title,  may  pursue  it  after  his  wife's  death ;  but  in  the 
former  case,  his  title  depended  upon  his  entry  during 
the  marriage,  which  right  of  entry  was  not  in  respect 
of  any  title  to  curtesy,  but  to  him  and  his  wife  jointly, 
in  right  of  his  wife  during  the  marriage,  which  entry 
it  is  obvious  he  could  not  make  after  the  coverture  had 
determined  (a). 
As  to  8u^  So  also  the  suspemion  of  ike  freehold  m  seigniories, 

S^hoid^^^  rents.  Commons,  and  the  like,  during  the  marriage, 

will  prevent  the  husband's  title  by  the  curtesy :  but  if 
the  suspension  be  for  years  only,  it  will  not  have  that 
effect,  the  possession  of  the  termees  being  in  law  the 
possession  of  the  husband  and  wife  (6). 

Since  to  enable  the  issue  to  inherit,  as  the  wife's 
heir,  her  acttuil  seisin  is  necessary,  as  I  have  before 
observed,  it  has  been  said,  and  correctly,  that  if  the 
husband  had  gone  towards  the  land,  and  had  done 
every  thing  in  his  power  to  make  an  entry,  it  would 
not  avail,  unless  he  actually  entered  during  the  mar- 
riage (c). 
No  curtesy         Jt  has  been  noticed,  that  curtesy  only  arises  out  of 
s^dn  for  life  ^^  ^isin  of  the  wife  of  an  estate  in  fee-simple  or  fee- 
or  tenancy  at  tail,  and  of  whom  the  husband  may  have  inheritable 
^^  issue.     If,  then,  his  wife  be  seised  of  a  less  estate  than 

that  of  inheritance,  his  title  to  curtesy  will  not  arise. 
Consequent-  When,  therefore,  she  is  but  tenant  for  life^  or  at  ttn7/, 
ly  not  of        u^  curtesy  attache's  i  and  it  is  for  the  latter  reason  that 

copynoids;  -      i    * 

copifAold  estates  are  not  by  the  common  law  subject  to 

curtesy;  the  interest  of  the  wife  in  them  being  con- 

except  by       ^idered  as  an  estate  at  will  only»     But  since  custom  is 

speoal  dtt-  •  ^  J 

torn,  "^     ■' '  '  ■ 

(m)  Perk.  sect.  458.  (b)  Co.  Utt.  29.  b. 

(e)  Dact.  and  ^tod.   S  Dial.  c.  25.     Peric.  saot.  470. 


v.^.  ' 
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the  bams  of  the  titles  to  copyholds^  the  husband  will 

bave  a  right  to  curtesy  when  the  custom  authorises  it ; 

and  in  manors  where  such  custom  prevails,  the  husband 

will  be  80  intitled  although  his  wife '  happens  to  die 

htfw^e  admittance  (a). 

This  special  custom  being  an  exception  to  the  general  wfaieh  is  om-i 
law  of  copyholds,  is  construed  strictly.  If,  then,  the  J^^. 
custom  allowing  the  husband  curtesy  relate  to  women 
only  who  shall  be  possessed  of  copyhold  lands  at  the 
period  qf  marriage^  it  will  not  be  extended  to  include 
such  other  copyhold  lands  as  she  may  acquire  during 
the  coverture  (d). 

The  seisin  of  the  wife  must  be  of  the  entire  in- 
heritance at  some  period  during  the  marriage. 

Her  seisin,  therefore,  of  a  reversion  in  fee  upon  an  Wife's  letsiii 
estate  for  life,  will  not  intitle  her  husband  to  curtesy,  ofawvewion 
except  that  estate  determine  during  the  marriage  (c).    f^,  lif^  iasof^ 

In  cases  where,  by  the  same  instrument^  the  wife  ficient 
takes  an  estate  for  life  and  the  reversion  in  fee,  but  ^xa^t^ 
contingent  freehold  remainders  are  interposed ;  the  mainden  in- 
title to  curtesy  seems  to  stand  thus,— the  legal  effect  of  ^^^^^^ 
these  limitations  appears  to  be,  that  the  life-estate  will  life-estate 
merge  in  the  reversion  for  every  purpose  except  to  ^^^*'^ 
destroy  the  contingent  interests  (d) ;   so  that  if  the  and  will  not 
contingencies  never  happen,  the  wife's  seisin  of  the  fee  F«v«»*  c**^ 
not  being  disturbed,  curtesy  attaches  (e)  ;  but  if  they 
do  arise,  then  the  consolidated  estates  will  separate^ 
and  the  wife  be  considered  as  actually  seised  ab  initio 
of  an  estate  for  life  only,  to*  which  curtesy  does  not 
attach.     Thus,  in  Boothby  v.  Vernon  (/),  the  Judges 
put  this  case, — suppose  an  estate  be  given  to  a  woman 


(a)  Gilb. Ten.  288.    4Rep. 23.    Hob.  181.  21^.   Cro.  £li&  361. 
See  .5  Burr.  2764. 

(b)  2  Leon.  208.  (c)  Co.  Litt  29.  (d)  2  Rep..  60.b.  2  Saund  387. 
(e)  Hooker  0.  Hooker,  Ca.  temp.  Hardw.  13.  2  Bam;  K.  B.  200. 
232.  279 ;  and  aee  2  Saund.  382.  ft.  note>  Doe  v.  Scudamore,  2  Bos. 
and  Pull.  291.  (/)  9  Mod.  147. 
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for  life ;  then  to  her  first  and  other  sons,  &c.  in  tail 
male,  remainder  to  the  heirs  of  her  body,  remainder  to 
her  right  heirs :  although  it  is  clear  that  the  woman 
was  seised  of  the  inheritance,  yet  i^she  have  a  son  (as  she 
had  in  that  case)  her  husband  would  hot  be  intitled  to 
curtesy. 
Where  her         But  the  life-estate  may  be  merged  by  descent  of  the 

dow^^does  ^^®  ^P^^  *^^  ^^*  which  will  destroy  the  contingent 
not  merge  by  remainders,  and  give  a  right  to  curtesy.  The  follow- 
Suiefee^i^  ing  distinctions  seem  to  reconcile  thp  cases : — If  the  fee 
of  husband's  descend  to  the  wife  as  immediate  heir  to  the  person 
title  to  cur-    devising  the  several  interests,  it  will  not  merge  her  life 

estate,  and  create  a  title  to  curtesy  (a);  for  such  a 
merger  would  destroy  the  will  in  its  inception.  But 
when  the  descent  to  her  is  not  immediate,  but  mediate 
from  the  testator,  as  when  the  fee  first  descends  to  his 
son  and  heir,  and  from  the  son  to  the  wife ;  or  when  it 
devolves  upon  her  from  a  devisee  in  remainder  in  the 
will,  so  that  the  will  is  not  destroyed  in  its  birth,  but 
its  limitations  commence  and  take  effect,  the  descended 
fee  will  merge  the  life-estate,  defeat  the  contingent 
remainders,  and  intitle  the  husband  to  curtesy  (b) ;  for 
merger  is  an  accident  to  which  a  particular  estate  is 
liable  after  its  commencement,  and  it  appears  that  there 
is  not  the  same  reason  to  exempt  it  from  that  accident 
in  the  latter  cases,  as  in  the  instance  of  an  immediate 
descent  of  the  fee  from  the  testator  upon  the  tenant 
for  life. 

From  the  following  case  will  appear  the  effect  upon 
the  title  to  curtesy  of  a  settlement  by  lease  and  release 
before  marriage  of  the  wife's  estate-tail. 


(a)  Archer's  case^  1  Rep.  66.-  Plunket  v,  Hobnes^  1  Lev.  11. 
Raym.  28.  and  Boothby  v.  Vernon,  9  Mod.  1 47.  2  Eq.  Ca.  Ab.  727. 

(b)  Kent  v.  Harpool,  T.  Jones,  76.  1  Ventr.  306.  Hooker  v. 
Hooker,  Ca.  Temp.  Hardw.  13.  Feame's  Con.  Rem.  341,  et  seq. 
Crump  V.  Norwood,  7  Taunt.  362 ;  and  see  infra,  chap.  9,  sect  2, 
pJ.  4. 
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Feme,  teBant  in  tail  in  possession,  prior  to  her  in-  Settlement 
tended  marriage,  conveyed  lands  by  lease  and  release  ^^'1^^. 
to  trustees,  to  the  use  of  herself  and  heirs  until  the  estates-tail 
marriage,  and,  immediately  afterwards,  to  the  use  of  her  5S  ^^^"^  ^ 
intended  husband  for  life,  with  remainder  to  trustees  to  out  fine,  will 
preserve,  &c.,  remainder  to  herself  for  life,  remainder  P'*^^*  ^' 
to  the  first  and  other  sons  of  the  marriage  successively  why. 
in  tail^  with  remainder  over.     Upon  a  question  as  to 
what  interest  the  husband  took  in  the  lands,  it  was 
contended,  and  also  confirmed  by  the  Court,  that  a 
conveyance  by  lease  and  release  by  tenant  in  tail, 
neither  barred  the  issue  in  tail  nor  created  a  discon- 
tinuance, but  passed  a  base  fee  voidable  by  the  issue  in 
tsul  by  entry ;  so  that  the  husband  of  the  wife  tenant 
in  tail  was  not  intitled  in  the  present  case  either  to  a 
life  estate  under  the  conveyance,  or  to  be  tenant  by 
the  curtesy;  not  to  the  former,  because  it  was  not 
competent  to  his  .wife  to  pass  the  estate  by  such  a  con- 
veyance to  the  prejudice  of  her  issue  after  her  death : 
nor  to  the  latter,  because  the  instant  that  the  marriage 
took  efiect,  the  estate  was  vested  in  the  husband  during 
Xh^  joint  lives  of  himself  and  wife,  consequently  there 
never  was  any  one  moment  during  the  coverture  when 
the  wife  was  sdsed  of  an  estate  tail  in  possession  (a). 

If  a  term  for  years  only  be  interposed  between  an  A  term  far 
estate  for  life  limited  to  the  wife,  and  an  estate  in  fee  J^  ^^'' 
vested  in  her,  or  if  she  be  seised  of  the  inheritance  tween  wife's 
subject  to  a  term  for  years,  such  chattel  interests  will  an"^J^^^<„i 
not  prevent  the  wife's  seisin  of  the  freehold  and  in-  will  not  pre- 
heritance,  as  required,  to  found  the  right  of  her  husband  ^f^^^^^ 
to  curtesy ;  for  the  possession  of  the  lessee  is  the  pos-  anoe  to  fonnd 
session  of  the  wife,  as  the  owner  of  the  freehold  and  curtesy, 
inheritance  (6). 

To  this  principle  the  decision  in  De  Grey  v.  Richard- 
son (c)  may  be  ascribed : 

(fl)  Neville  v.  Rivers^  7  Term.  Rep.  277.  See  ferther  on  this  subject^ 
chap,  9,  sect.  2.         (6)  Co.  Litt.  29.  a.  note  1.         (c)  3  Atk.  469. 
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A  being  tenant  in  tail  of  estates  (to  which  she  suc- 
ceeded shortly  before  her  death)  died,  leaving  two 
children,  before  she  or  her  husband  were  able  to  receive 
any  of  the  rents  from  the  tenants,  although  they  had 
becon^  due*  The  tenants  held  the  lands  under  leases. 
The  nusband  filed  a  bill  for  the  rents  in  arrear,  and 
also  claimed  a  title  to  curtesy  of  the  estate  tail.  And 
this  demand  and  claim  were  allowed  by  Lor 4  Hard* 
wicke^  who  considered  the  possession  of  the  tenants- 
IVoBsesdon  of  lessees  to  be  the  possession  of  the  wife ;  and  he  observed 
lessee  is  the    thaj  jjj^  question  was  of  fireat  consequence  to  husbands, 

poBBession  of     .  ^  •       o  t.  » 

the  wife  so  as  Since  most  of  the  lands  in  England  were  held  upon 
h^^Wd^  leases,  and  tenants  were  backward  in  paying  their  rents, 
curtesy.         ^^^  that  as  a  wife  might  have  a  right  for  a  year  or  two, 

or  no  actual  entry  made,  it  would  be  hard  for  that 
reason  to  prevent  a  tenancy  by  the  curtesy. 

It  seems,  however,  safer  to  attribute  Lord  Hard- 
i^ke^s  decree  to  the  circumstance  of  the  possession  of 
the  tenants-lessees  being  the  possession  of  the  wife,  the 
consequence  of  which  would  be  her  seisin  of  the  in- 
heritance in  tail  of  the  estates,  and  her  husband's  title 
to  curtesy.  It  is  true,  that  the  hardship  complained 
of  by  Lord  Hardwicke  may  be  unfortunate,  but  it 
would,  as  it  seenis,  be  equally  hard  upon  the  persons 
in  remainder,  or  the  issue  in  tail,  if  their  interests  were 
abridged  or  postponed  by  the  permissive  interposition 
of  an  estate  which  for  its  foundation  wanted  any  of  the 
requisites  that  the  law  has  prescribed  as  necessary  to 
make  it  available. 

It  has  been  said,  that  if  lands  be  given  to  two  sisters, 

and  the  heirs  of  their  two  bodies,  and  one  marries,  has 

issue,  and  dies,  living  the  other  sister,  the  husband 

shall  be  tenant  by  the  curtesy ;  upon  the  principle  that 

No  curtM^of  the  sisters  were  tenants  in  common  in  tail  in  pos- 

tenancT.         session  (a).    But  this  construction  seems  to  be  shaken 


(a)  Co.  Litt.  80. 
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by  Littlctanj  in  section  288 ;  for  he  says  that,  ii 
be  given  to  two  men,  and  the  heirs  of  their  two  bodies^ 
they  shall  be  joint  tenants  during  their  lives^  with 
several  inheritances  in .  tail ;  and  the  case  of  the  sisters 
is  mentioned  by  Lord  Coke,  in  his  commentary  upon 
that  section.  If,  therefore,  the  two  sisters  took  in- 
terests during  their  lives  only  in.  joint  tenancy,  the 
husband  could  not  be  intitled  to  curtesy,  and  with  this 
agrees  the  case  in  RoUe  (a). 

Although  there  can  be  no  curtesy  of  lands  holden  in  Contra  of 
joint  tenancy,  yet  husbands  are  entitled  to  curtesy  of  !*°^  holden 
lands  nolden  by  their  wives  as  coparceners  or  as  tenants  cenary  and  in 
in  common ;  because  their  wives  have  several  inherit-  conunon- 
ances,  and  there  is  no  survivorship  amongst  them  as 
among  joint  tenants  (6). 

Since  the  possession  of  one  tenant  in  common  is  the  And  the  pos- 
possession  of  all  the  rest,  the  seisin  of  the  one  will  be  »^onof  the 
sufficient  to  intitle  the  husband  of  another,  a  married  q^,  or  tenant 
woman,  to  be  tenant  by  the  curtesy.  ^o  common 

.  .  .  -  will  be  the 

Accordingly,  in  a  case  where  A  died,  leaving  a  son  poegesnon  of 
and  a  daughter,  A  *s  widow  entered  upon  an  estate  in  the  wife,  and 
fee  of  which  he  died  seised,  and  she  was  seised  of  one  ^^J^y^^ 
part  of  it  as  tenant  in  dower  ;  of  another  as  tenant  in  curtesy. 
common  with  her  son  ;  and  of  the  last  part  as  guardian 
in  socage  to  him.     The  son  went  abroad  and  died  under 
age,  by  which  event  the  daughter  became  intitled  to  his 
share  of  the  estate,  and  married.    She  and  her  husband 
applied  to  the  mother  to  be  let  into  possession  of  the 
son's  part;  but  the  mother  declined,  imagining  that 
the  son  was  living,  and  therefore  she  held  the  land  for 
him.     During  this  possession  of  the  mother,  the  wife 
died,  having  had  or  leaving,  as  I  presume,  issue.   Resort 
being  had  to  the  Court  of  Chancery,  one  of  the  ques- 
tions was,  whether  the  seisin  of  the  mother  after  the 


(a)  ^  Roll.  Abr.  90,  pi.  50.     See  ako  chap.  9,  sect.  2. 
(/>)  Litt.  sect.  4.T. 
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son's  death  (she  being  tenant  in  common  with  the 
daughter)  was  the  seisin  of  the  daughter  in  a  sense 
sufficient  to  make  the  husband  tenant  by  the  curtesy 
of  the  daughter's  part  of  the  estate  ?  And  the  Court 
adjudged  that  it  was  sufficient,  upon  the  principle  that 
the  entry  and  possession  of  one  tenant  in  common  is 
that  of  the  other  (a). 
The  effect  of      Jt  ig  not  necessary  that  the  wife's  estate  of  in- 

its  deteF* 

mination  in    heritance  should  continue  during  the  lifetime  of  her 
the  husband's  husband  j  for  whether  the  issue  die  before  her  or  qfter- 

Xixirds  during  the  husband's  life,  still  the  title  to  curtesy 
which  commenced  on  the  birth  of  such  issue  will  con- 
'    tinue  during  the  husband's  life ;  because  it  was  a  legal 
incident  and  privilege ;  and  so  inseparable  from  the 
estate,  that  it  cannot  be  restrained  or  prevented  by  any 
Curtesy  can-  proviso  or  condition  (6).     And  since  the  husband's  title 
v^ted^Ta    ^"^^  initiate  upon  having  issue,  the  law  does  not  permit 
proviso  or      it  to  determine  afterwards  by  the  death  of  the  issue ; 
con    ion.       ji^^^  event  being  the  act  of  God,  and  within  the  well- 
known  legal  maxim. 
An  instance        Thus,  a  man  having  issue  two  daughters,  gave  lands 
afWd^-     ^  *^  elder  and  the  heirs  of  her  body,  with  remainder 
mination  of    to  the  younger  and  the  heirs  of  her  body.     The  elder 
wife  s  estate.  Jgu^ter  married,  had  issue  bom  alive,  who  died,  and 

then  she  died.  The  younger  daughter  entered  upon 
the  husband  of  the  elder,  who  claimed  as  tenant  by  the 
curtesy*  To  that  claim  it  wius  objected,  that  since  the 
wife's  estate  was  determined,  so  also  must  be  the  estate 
of  her  husband,  which  was  derived  out  of  it ;  and  that 
it  could  not  continue  beyond  the  expiration  of  the 
primitive  estate.  But  the  Court  decided  that  the  hus- 
band was  intitled  to  hold  the  lands  during  his  life  as 
tenant  by  the  curtesy  (c). 

In  the  last  case,  it  is  to  be  noticed,  that  after  the  in- 


(d)  Sterling  v,  Penlington,  7  Vin.  Abr.  1 50,  pi.  11. 
{b)  6  Rep.  41.  (c)  Paine's  case,  8  Rep.  67 ;  and  sec  Stead- 

man  r.  Pulling,  3  Atk.  423,  427 ;  stated  in/ra  in  this  section. 
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heritsnce  of  the  wife  in  the  thing  given  ceased,  the 
subject  itself  still  remainedf  and  would  have  passed 
into  the  possession  of  another  person,  if  the  law  had 
not  interposed  the  estate  by  curtesy.  But  when  the 
thing  itself  is  destroyed  or  becomes  extinct  by  the  de- 
termination of  the  wife's  estate  in  it,  then  the  husband's 
title  to  curtesy  determines  of  necessity  at  the  same 
time.     To  exemplify  this  in  the  instance  of  rents-^- 

Suppose  a  woman,  being  seised  in  fee  of  lands,  grant  Instances  of 
an  estate  tail,  reserving  to  herself  and  heirs  a  rent^  and  J^^*"^  ^^ 

,  ,     being  so  in- 

then  marries  and  has  issue ;  afterwards  the  donee  in  titl^  of  a 

tail  dies  without  issue,  whereupon  the  reversion  in  fee  ^^^  reserved 
reverts  to  the  wife  ;  and  then  the  wife  dies«     Her  hus-  estate  tail 
band  will  not  be  intitled  to  curtesy  of  the  rent  j  be-  ^^^}^^ 
cause,  as  Lard  Coke  says,  the  rent  newly  reserved  is  marriage 
by  the  act  of  God  determined,  and  no  state  of  it  re-  "^^  ^e  in- 
mains  (a) ;  and  it  may  be  added,  that  the  rent  neces-  ^^^  during 
sarily  became  extinct,  because  by  the  death  of  the  the  marriage. 
donee  in  tail  without  issue,  there  was  no  person  charged 
with,  or  obliged  to  continue  the  payment  of  it ;  and 
the  husband  receives  no  injury,  since  he  wiU  hc^d  the 
estate  in  curtesy,  if  by  entry  his  wife  died  seised.     But  If  donee  in 
suppose  the  donee  in  tail  had  sunjved  the  wife,  and  ^  ^Jfe^and 
died  without  issue  before  the  husband,  the  husband's  die  before  the 
curtesy  would  have  ceased,  for  the  rent  having  become  ^^^**^^ii*^ 
extinct,  curtesy  could  not  be  continued  as  in  other  enjoy  curtesy 
cases.     And  with  respect  to  the  lands,  the  wife  having  ^^^^^  of  the 
been  seised  during  the  marriage  of  a  reversion  upoii  an  estate, 
estate  tail,  curtesy  could  not  attach  upon  them,  as  has 
been  before  noticed. 

So  also,  if  the  woman  had  granted  an  estate  for  life  Similiter  if 
only,  reserving  to  herself  and  her  heirs  a  yearly  rent,  ^f^^^^^^*^ 
and  such  freehold  estate  continued  during  the  mar-  life  of  the 
riage }  then  it  seems  that  the  husband  would  not  be  ff^^^  ^^7 

.     .  ,   .-  .  ,  ^    ,  ,  .      .     and  the  rent 

mtitled  to  curtesy  either  of  the  rent  or  the  reversion  :  reserved  to 

her  and  her 
■  heirs. 

(fl)  Co.  Litt.  30. 
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Instances  of 

curtesy 
where  the 
rent  deter- 
mines. 


not  of  the  reversion,  because  it  was  expectant  on  an 
estate  of  freehold ;  nor  of  the  rent,  as  well  because  it 
was  incident  to  such  rerersion,  and  must  go  with  it  to 
the  heir  or  devisee  discharged  of  curtesy  as  its  principal 
the  reversion  was,  as  also  because  the  rent  was  not 
reserved  out  of  an  estate  of  inheritance,  but  was  some- 
thing »in  the  nature  of  an  interest  pur  autre  viey  and 
could  not  be  considered  as  a  rent  in  fee  (a). 

But  where  there  is  no  such  necessity  as  before  men- 
tioned, for  a  rent  of  which  the  wife  is  seised  in  fee  or 
in  tail  to  become  extinct,  such  rent  will  fall  within  the 
same  rule  of  law  which  we  have  seen  to  be  applicable 
to  real  estates. 

Thus-rif  a  person,  seised  in  fee  of  a  rent,  grant  it 
in  tail  to  a  woman,  who  marries,  and  has  issue  which 
dies,  and  then  the  wife  dies,  without  issue,  before  her 
husband,  he  shall  be  tenant  by  the  curtesy ;  because, 
as  Lord  Coke  observes,  the  rent  remains  ;  i.  e.  although 
the  wife's  inheritance  ceasjed  by  her  death  without 
issue,  the  reversion  in  the  rent  resulted  to  the  grantor, 
subject  to  the  husband's  curtesy,  which  the  law  gave  as 
incident  to  the  wife's  seisin  of  the  rent  in  tail,  and 
which  did  not  become  extinct  of  necessity,  as  in  the 
other  case. 

The  determination,  as  it  seems,  would  have  been  the 
same  if  the  grantor  of  the  rent  had  not  been  seised,  but 
had  created  it  at  the  time  of  the  grant.  The  following 
extract  is  added  in  a  note  to  the  case  last  stiated  by 
Mr.  Hargrove^  in  his  Coke  upon  LittJetony  from  Lord 
Hale's  manuscript :— - 

**  So  if  it  was  a  rent  de  nwo  granted  in  tail,  and  the 
wife  dies  without  issue,  the  husband  shall  be  tenant  by 
the  curtesy  (i)." 

This  subject  will  be  resumed  in  the  fifth  section, 
which  treats  of  the  defeazance  of  the  husband's  title  by 
the  eviction  of  the  wife's  estate. 


(fl)  Co.  Litt.  32. 


(JH)  Ibid.  30. 
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2.  Of  seisins  in  law. 

The  necessity  of  actual  seisin  by  the  wife  of  the  in-  Seuininlaw 
heritance  in  such  species  of  property  of  which  seisin  in 
fact  can  be  obtained,  in  order  to  found  a  title  to  cur- 
tesy, has  been  before  shown  (a):  but  where  the  in- 
heritances lie  in  grant,  so  as  to  be  incapable  of  the 
same  seisin  as  lands  or  tenements,  it  cannot  be  required. 
The  law  must  be  satisfied  with  the  best  seisin  of  which 
the  nature  of  the  property  admits ;  and  it  will  even 
dispense  with  that,  when  there  was  no  possibility  of 
obtaining  it*.  Instances  of  which  I  shall  now  proceed 
to  produce  :-— 

If  a  person  seised  of  a  rent,  or  of  an  advowson  in  fee.  Sufficient  of 
have  issue,  a  married  daughter,  and  dies ;  and  then  she,  *°  a^^^^owson 
having  issue,  dies  before  the  rent  becomes  due,  or  the 
living  becomes  vacant,  her  husband  will  be  intitled  to 
curtesy,  notwithstanding  his  wife  had  only  a  seisin  in 
law ;  for  in  the  case  proposed,  Impotentia  excusat 
legenij  and  actus  Dei  nullifacitirguriarnQt). 

It  is  indeed  stated  in  the  468th  section  of  Perkins^ 
that  notwithstanding  an  advowson  in  gross  becomes 
vacant  during  the  marriage,  and  the  wife  die  after  the 
six  months  for  presentation  have  elapsed,  and  before 
presentment,  &c.  so  as  that  the  ordinary  presents  by  Except  there 
lapse,  the  husband  shall  nevertheless  have  the  next  neeuUmce. 
avoidance  as  tenant  by  the  curtesy.  Such  position, 
however,  may  be  reasonably  doubted,  since  seisin  by 
the  wife  might  have  been  obtained  by  the  presentation 
of  herself  or  husband,  and  it  was  owing  to  their  culpable 
neglect  that  they  lost  it.  It  is  obvious,  therefore,  that 
neither  of  the  principles  upon  which  actual  seisin  is 
excused,  viz.  impotentia  excusat  legem,  or  actus  Dei  >• 

nulUfacit  iryuriam  applies  to  the  case  proposed  (c). 


(fl)  Page  7.  (b)  Co.  Litt.  29.     Perk.  sect.  469.  Fita.  N.  B. 

)  49.  D.  2  Br.  Tenant  by  the  Curtesy,  pi.  2.       (f )  See  Co.  Litt. 
29.  a.  n.  5. 
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And  except  jf^  however,  an  advowson  be  appendant  to  a  manor, 
appendant  ^^^  seisin  be  not  obtained  of  that  manor  during  the 
and  the  other  Hiarriage,  the  above  rul^  of  law  becomes  inapplicable ; 

incident  toa^  ••i>^i  ••i  <•• 

manor.  "^^  ^  seism  of  the  principal  w^g  necessary  to  give  a 

title  to  curtesy,  if  that  be  wi^ntipg,  no  such  title  being 
deducible  to  the  princip^»  it  miint  ^Iso  fail  as  to  ad- 
jupcts,  or  to  ^uch  things  a^  dep^u^  iipon  or  go  with 
the  princ^ipaL 

Thus,  if  ^  be  seiiH^d  of  a  manor  to  which  an  ad-^ 
vowson  is  oppmdanU  and  dies,  having  issue  a  daughter, 
whp  takes  a  husband,  and  dies  btfore  entry  into  the 
manofji  it  seems  that  the  husband  shall  not  be  tenant 
by  the  curtesy  of  the  advowson,  nor  of -th^  rents  inci- 
dent to  the  mai^or*  because  b^  had  not  seisin  of  the 
principal  (a). 

3.  Of  sekins  in  equity* 

In  general  From  the  natures  of  the  property  before-mentioned 

,  niles  as  to  *^  ^^  subject  to  curtesy  (i),  it  appears  that  such  title 
the  wife's  attache?  itself  to  equitable  seisins,  as  well  as  to  legal 
at  kw^d  in  estates.  And  it  must  be  noticed,  that,  in  general,  legaj 
equity.  and  equitable  interests  receive  the  same  constructions, 

or  have  the  like  effects  given  to  them  in  relation  to  the 
present  subject,  for  the  purpose  of  preserving  at  law 
and  in  equity  the  rules  of  decision  and  of  property  uni- 
foim  and  consistent,  so  that  an  equitable  seisin  or  estate, 
which,  if  legal,  would  have  imparted  to  the  husband  ^ 
title  to  curtesy,  will  have  the  same  consequence  or  efifect 
in  equity  j  except  where  a  strict  adherence  to  the  rule 
would  defeat  the  intentions  of  the  settlers  or  devisors 
of  the  property ;  instances  of  which  are  afterwards 
stated. 

The  first  instance  that  I  shall  mention,  is  curtesy  of 
a  trust-estate — 
Cnitesy  of  a      A  devised  his  lands  to  trustees  in  fee,  in  trust  to  pay 

trust  estate.  ,  ^ 

■  I ..  .     I  ■■■.11       III.  I..I.I  _  I    „  ,        I 

(a)  Note  to  Co.  Litt.  29.     Hale's  MSS.  {b)  Supra,  p.  6. 
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his  debkft»  snd  to  convey  the  surplos  to  his  dai^hters 
equally.  The  youngest  daughtet  married,  and  died, 
leafing  an  infent  son.  Question :  whether  her  sur- 
viTiBg  huflband  was'  intttled  to  curtesy  of  her  share  of 
the  suiplua  lands  ?  And  Lord  CowpeVf  Ch.  decreed 
in  the  affirmative,  observing,  that  trttst  estates  were  to 
be  governed  by  the  same  rules  as  legal  estates ;  and 
that  as  the  husband  would  have  been  tenant  by  the 
curtesy,  had  that  ease  been  a  legal  estate,  so  he  should 
be  of  that  trust  estate  (a). 

The  Mowing  k  «!  instance  of  curtea7  of  an  equity 
of  redeoQBption— — 

A  being  seised  in  fee  of  laa^,  mortgaged  the  in-  of  an  equity 
heritance  to  B^  and  then  married  C.     A^  continuing  in  of  ndemp- 
tb^poflseflDon  of  the  estate^  died,  pending  the  mortgage, . 
leaving  a  son  by  her  husband.     The  question  was, 
vrhether  the  husband  was  intitled  to  curtesy  of  the 
eqnity  of  redemption?    And  Lord  Hardwicke^  Ch. 
decided  in  hi&  £ivonr,  because  an  equity  of  redemption 
was  to  be  considered  an  estate  in  the  land,  was  trans- 
missible iraai  ancestor  to  heir,  might  be  granted,  in- 
tailied,  deviaed,  or  mortgi^ed,  and  might  be  barred  by 
a  commoB  recovery ;  also,  because  the  person  intitled 
ta  the  e^ity  of  redemption  is  owner  of  the  land,  and, 
tlwrefore,  in  equity  seised  of  the  estate ;  a  seisin  per- 
fected in  the  pcesent  case  by  the  wifeV  possession  (b). 

It  is  worthy  of  observation^  that,  in  the  last  ease  the 
four  requisites  to  tenancy  by  the  curtesy  concurred, 
(i.  e.)  marriage,  issue,  seisin  (c),  and  the  wife's  death. 


(a)  Watts  ^.  Ball.     1  P..  WiU.  108.    See  also  8  B^p.  06. 

\h)  Casbome  v.  Scarfe,  1  Atk.  GOa^  7  Vin.  Abr.  156.  S.  C.  See 
th^  jodgmeat  in  this  case  from  Itord  Hardmcke^  MSS.  2  Jac.  and 
Walk..  194. 

(a\  If  the  laads  in  which  the  wife  has  ao  equitable  estate^  be 
dvudng  the  eovertUK  ia  the  possession  of  one  claiming  the  equitable 
interest  adyevsely ^  it  may  be  questionable  whether  the  husband 
would  be  intitled  to  curtesy.  In  Casborne  v.  Scarfe,  Lord  Harduicke 
relies  on  the  actual  possession  and  receipt  of  the  rent  and  profits, 

c  2 
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Of  trusts  In  equity  the  rule  is,  that  what  is  agreed  to  be  done, 

executory,      j^  considered  as  actually  completed.     In  consistency 

with  this  rule,  if  money  be  vested  in  trustees,  by  will 
or  otherwise,  in  trust  to  purchase  lands,  with  a  decla- 
ration of  trusts  which  would  give  the  wife  an  equitable 
estate  tail,  although  the  money  be  not  converted  into 
real  property  during  the  life  of  the  wife,  yet  her  hus- 
band will  be  intitled  to  curtesy. 

Accordingly,  500/.  were  agreed  by  marriage-articles 
to  be  invested  in  the  pui'ohase  of  freehold  lands  of  in- 
heritance, to  the  use  of  the  husband  for  life,  remainder 
to  trustees  to  preserve,  &c.  then  for  all  the  children  of 
the  marriage,  as  the  husband  and  wife,  or  the  survivor 
of  them,  should  appoint ;  and  if  no  appointment,  for 
all  the  children  equally ;  but  if  one  only,  then  to  such 
only  child  in  tail,  with  remainder  to  the  husband  in  fee. 
There  was  but  one  child  of  the  marriage,  a  daughter, 
who  married  B,  and  had  issue.  B  having  survived  his 
wife,  the  question  was,  whether  he  was  intitled,  as 
tenant  by  the  curtesy,  to  have  the  interest  of  the  500/. 
during  his  life;  which  sum  was  to  be  considered  as 
land  ?  And  Lord  Hardwicke^  Ch.  was  of  opinion  that 
the  husband  was  so  intitled ;  because  if  the  money  had 
been  actually  invested  in  land,  the  wife  would  have 
been  tenant  in  tail  of  the  estate,  and  her  husband  in- 
titled  to  curtesy ;  so  also  he  should  be  of  the  money  in 
which  she  had  an  equivalent  interest  (a). 


and  in  De  Grey  v.  Richardson^  in  holding  that  the  possession  of  the 
tenants  was  the  possession  of  the  wife^  he  observed  that  if  they  had 
paid  the  rent  to  an  adverse  claimant^  it  would  have  been  a  material 
objection.  3  Atk.  472.  According  to  the  judgm^t  of  Sir  IV.  Grant 
in  Lord  Grenville  v.  Blyth^  1 6  Ves.  224>  adverse  possession  under 
a  daim  of  an  equitable  title^  is  not  attended  with  consequences 
analogous  to  those  of  a  disseisin  at  law.  But  this  doctrine  must  be 
received  with  considerable  qualifications  since  the  decision  in  the 
case  of  Cholmondeley  v.  Clinton^  2  Jac.  and  Walk.  1 .  190. 

(a)  Cunningham  v.  Moody^  1  Ves.  sen.  174.     S.  P.  Sweetapple 
v.  Bindon,  2  Vem.  536.     Dodson  v.  Hay,  3  Bro.  Ch.  Ca.  404. 
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But  when  an  intention  manifestly  appears  that  the  Husband  ex- 
liusband  should  have  no  interest  in  the  estate  settled  ^utMy  wSen 
upon  his  ^rife^  and  she  is  converted  into  a  Jeme  sole  he  was  in- 
during  her  life ;  in  such  cases,  whether  the  equitable  ^^^J^  t 
inheritance  devolve  to  her  as  heir,  or  by  limitation  im-  take  no  in- 
mediately,  or  after  intermediate  limitations,  her  hus-  ^^®"*^J^  the 

.,  .     .  property ;  • 

band  will  not  be  intitled  to  curtesy.     If  the  trust  be 
executory,  i.  e.  to  be  carried  into  effect  in  equity,  by  and  equity 
directing  conveyances  or  otherwise,  the  Court  will  so  IL^^rtiS^s" 
model  the  limitations  as  to  prevent  curtesy.     If  the  wfll  order  a 
trusts  be  not  executory,  still  it  seems,  for  the  reasons  ^^nJlL 
aifter  mentioned,  that  curtesy  cannot  be  claimed. 

{[Thus  in  Bermet  v.  Davis  (a),  lands  were  devised  to  a 
married  woman  for  her  separate  use,  withe  declaration 
that  her  husband  should  not  be  tenant  by  the  curtesy, 
but  that  upon  her  death  the  lands  should  go  to  her  heirs. 
No  trustees  were  interposed,  and  therefore  the  husband 
having  had  issue  by  his  wife,  became  tenant  by  the 
curtesy  at  law;  but  he  was  held  in  equity  to  be  a 
trustee  for  the  heirs  of  the  wife,  and  a  conveyance  to 
them  was  decreed  J  • 

When,  however,  the  intention  to  prevent  curtesy  is  To  exdude 
not  clear.  Courts  of  Equity  so  far  favour  the  husband's  ^'^J  ^« 

,  -  ,  .         .  intent  must 

right,  that  if,  from  the  wife's  interest,  he  is  or  would  be  be  dear. 
at  law  intitled  to  curtesy,  they  will  not  disappoint  his 
title.     An  instance  of  this  occurred  in  the  following 
case  (6). 

A  being  seised  in  fee  of  certain  tenements,  and  having  Instance 
two  children,  B  and  C,  by  a  first  husband,  agreed  by  ^^  ^^  ^J^ 
articles  made  prior  to  her  second  marriage  with  Z>,  to  suffidently 
give  to  him,  during  her  life,  the  interest  of  her  money,  •PP®^'*** 
and  the  rents  of  all  her  real  estates,  for  maintaining  the 
house  and  educating  their  children,  until  B  and  C  at- 
tained the  ages  of  twenty-one,  or  married.     Upon  the 
happening  of  either  of.  which  events,  B  and  C  were  to 


(a)  2  P.  WiU.  316.         (b)  Steadman  v.  PuUing,  3  Atk.  423—427. 
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receive  their  just  proportion  of  money  or  ertates  as 
should  be  due  to  them  as  lawful  heir  to  their  father, 
A 's  first  husband ;  but  if  A  died  before  they  came  to 
their  several  fortunes,  she  reserved  to  heraelf  the  tjbr 
solute  disposition  of  all  her  estates  and  fortunes.  A 
having  had  issue  by  D,  her  second  husband,  died, 
leaving  him  and  B  and  C  surviving.  A  question  arose, 
whether  D  was  intitled  to  curtesy  of  the  real  estate  of 
which  his  wife  died  seised  in  fee,  notwithstanding  the 
articles  ?  And  Lord  Hardwicke  determined  that  he 
was ;  observing;  that  the  scope  and  intent  of  the  articles 
were  only  to  regulate  the  whole  estate  of  the  wife  in 
right  of  her  ficst  husband,  as  well  the  produ^  of  the 
personal  as  the  rents  of  the  real,  for  die  msinte^iaBce 
of  the  house  and  education  of  their  children  ;  andjthat 
the  words  shewed  it  was  intended  to  comprise  the  share 
of*  the  wife's  children  likewise,  until  they  attained 
twenty-one ;  but  the  estate  given  to  the  wife  was  to 
determine  upon  their  ardving  at  that  age ;  that  th^ 
transaction  was  nothing  more  than  a  contract  in  what 
manner  the  several  funds  should  be  applied,  of  which 
their  estates  consisted,  and  was  never  intended  to 
abridge  or  disappoint  the  legal  rights  of  the  husband ; 
therefore  there  was  no  reason  to  deny  him  curtesy. 

[Where  the  estate  is  limited  in  trust  for  the  s^arate 
use  of  the  wife  for  h^  life,  with  the  equitable  remaind^ 
or  reversion  in  fee  to  her,  her  estate  for  life  unites  with 
the  inheritance,  so  as  to  vest  in  her  an  estate  of  in- 
heritance in  possession  (a).  But  there  have  been  dif* 
ferent  decisions  with  respect  to  the  husband's  right  to  be 
tenant  by  the  curtesy  in  this  case. 

In  Roberts  v.  Viaweil  (b\  an  estate  was  devised  in 
trust  for  the  separate  use  of  the  wife  for  her  life,  with  a 


(a)  Hearle  v.  Greenbank,  3  Atk  697,  716.  1  Ves.  sen.  298. 
Pitt  Y,  Jackson^  2  Bro.  C.  C.  5 J.  Feame  Cont  Rem.  bb,  Morgan 
V.  Moi^^,  j  Madd.  40&        (b)  1  Atk.  607. 
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direction  that  she  alone  or  such  peinons  as  filhe  should 
appoint  should  receive  the  rents  and  profits,  and  that 
die  husband  should  not  intermeddle  therewith,  and 
after  her  decease  hi  trust  for  the  heirs  df  hei*  body  for 
ever.  One  question  was,  whether  the  hu^and  was  in* 
titled  to  curtesy  In  this  estate,  and  against  this  claim  it 
was  argued  that  the  hushand  cduld  not  be  tenant  by  the 
curtesy  unless  he  could  shew  a  seisin  in  himself  ill 
right  of  his  wif^,  and  that  his  right  must  be  initiate  in 
the  lifetime  of  the  wife«  Bilt  Lord  Hardwicke  said, 
that  as  a  trust  estate  would  not  bar  the  husband  of  his 
tenancy  by  the  cmrtesy,  the  question  was,  Whether  the 
devise  to  the  wife,  being  for  her  separate  use,  would  bar 
him  ?  He  was  of  opinion  that  it  would  not,  because  there 
was  a  sort  of  seisin  in  the  wife,  aHfd  though  Lord  Coke 
had  said,  that  in  order  to  make  a  tenancy  by  the  cur- 
tesy, there  ought  to  be  a  right  id  th^  husband  inchoafte 
in  the  life  of  the  wife,  he  h^d  not  said  that  the  husband 
^onld  be  seised  of  the  rents  and  profits.  Hii^  Lord^i 
Mfp  therefore  thought,  that  if  ther^  had, been  an  estate 
tail  in  the  wtf(d,  the  husband  would  have  been  intitled 
to  be  tenant  by  the  curtesy,  though  the  Court  would 
ha^e  prevented  him  from  intermeddling  with  the  rents 
and  pro^  during  her  life«  The  ease  was^  howeter, 
decided  upon  <rthef  grounds :  it  was  held  that  the  wife 
took  only  an  estate  for  life,  And  consequently  that  the 
husband  was  not  intitled. 

In  the  subsequent  case  of  Heark  v.  Oreenbank  (a\ 
the  testator  devised  his  estates  to  tmstees  and  their 
heirs  for  the  separate  use  of  his  only  daughter  (a  mar- 
ried woman)  for  life,  and  upon  trust  to  permit  her  by 
any  deed  or  writing  to  give,  derise,  and  bequeath  the 
estates  as  she  should  think  fit.  The  wife  died  having 
had  issue,  and  an  appointment  made  by  her  under  the 
power  having  been  held  void  on  the  ground  of  her  in- 


(a)  3  Atk.  696,  1  Vcs.  scit.  298. 
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fancy,  it  became  a  question  whether  her  husband  was 
intitled  to  be  tenant  by  the  curtesy.  Lord  Hardwicke 
said,  that  as  the  reversion  in  fee  descended  upon  the 
wife  till  the  execution  of  the  pawer,  she  had  the  in- 
heritance ;  but  the  father  had  made  her  a  feme  sole, 
and  had  given  the  profits  to  her  separate  use :  what 
seisin  then  could  the  husband  have  during  the  cover- 
ture ?  He  could  neither  come  at  the  possession  nor  the 
profits.  There  wife  no  equitable  seisin  of  the  husband ; 
and  to  admit  there  was,  would  be  directly  contrary  to 
the  father's  intention :  and  therefore  neither  in  law  nor 
equity  was  the  husband  tenant  by  the  curtesy. 

The  point  was  considered  in  a  lat^  caae(a)f  where  an 
estate  was  by  marriage  settlement  conveyed  to  trustees* 
in  fee,  upon  trust  for  the  separate  use  of  the  wife  for 
life,  with  power  to  her  to  appoint  the  fee  by  deed  or 
will ;  and  for  want  of  appointment,  in  trust  for  her,  her 
heirs  and  assigns.  There  was  issue  of  the  marriage,' 
and' the  wife  died  without  having  made  any  appoint- 
ment, leaving  her  husband  surviving ;  and  a  question 
arose  as  to  his  right  to  curtesy.  The  Vice  Chancellor 
in  giving  judgment,  observed  that  the  cases  of  Hearle 
V*  Greenbanky  and  Roberts  v.  Diarwellj  could  not  be 
reconciled,  and  that  between  the  conflicting  opinions  of 
Lord  Hardwicke  J  recourse  must  be  had  to  principle  and 
analogy.  The  husband  was  entitled  to  be  tenant  by 
the  curtesy  wherever  the  wife,  during  the  coverture,' 
W3S  in  possession  of  an  equitable  estate  of  inheritance, 
and  had  issue  by  the  husband  capable  of  that  inheritance. 
There  wa3  no  doubt  here  that  the  wife  had  an  equitable 
estate  of  inheritance,  and  the  husband  must  therefore 
be  entitled  to  curtesy,  unless  it  could  be  held  that  the 
direction  that  the  wife  should  take  the  profits  for  her 
separate  use  amounted  to  an  express  intention  to  ex-' 
elude  him.     He  might  in  equity  be  wholly  excluded 


(a)  Morgan  v.  Morgan^  5  Madd.  403. 


SectS^l,  which  Curte^  attaches.  25 

from  the  enjoyment  of  his  wife's  property,  by  a  direction 
that  lie  should  not  be  tenant  by  the  curtesy,  as  in 
Bermet  v.  Davis  (a).  Here  he  was  only  partially  ex- 
cluded. The  court  wpuld,  according  to  the  intention 
of  the  settlement,  have  restrained  him  from  interference 
with  the  rents  and  profits  during  the  life  of  the  wife  ; 
but  there  being  no  further  exclusion  expressed  in  the 
settlement,  the  court  had  no  authority  .to  restrain  him 
from  the  enjoyment  of  his  general  right  as  tenant  by 
the  curtesy  in  the  equitable  inheritance  of  the  wife]. 

When  the  wife  and  her  husband  take  property  under 
a  willy  and  an  estate  tail  to  which  she  is  intitled  is 
disposed  of  by  it,  so  as  to  put  her  to  an  election  be- 
tween her  own  estate  and  the  testamentary  disposition ; 
if  she  choose  her  own  estate,  and  give  up  the  bequest.  Election, 
made  in  her  favour  (b)^  her  husband  will  not  be  obliged 
to  elect  between  his  title,  as  tenant  by  the  curtesy  of 
the  estate  tail,  and  the  bequests  given  to  him  by  the 
will ;  the  reasons  for  which  appear  from  the  case  of 
Cavan  v.  Pulteny  (c). 

A  was  tenant  for  life,  with  a  leasing  power,  remainder 
to  his  son  in  tail,  with  such  limitations  over  as  to  vest 
in  JS,  wife  of  C,  an  estate  tail.     A  made  leases  not  pur-  Instance  of 
suant  to  the  power.     A  erroneously  supposing  that,  by    ^^  ^  ^^^ 
acts  done  by  himself  and  son,  he.  had  a  power  by  will  tion  between 
absolutely  to  appoint  the  intailed  estates,  devised  them,  ^^^^^en 
after  surviving  his  son,  to  B  in  strict  settlement,  re-  him  by  will. 
mainder  to  D  in  like  manner ;  and  after  some  bequests 
in  favour  of  B  and  C,  he  made  D  residuary  legatee. 
B  elected  her  estate  tail,  and  renounced  all  benefits 
under  the  will.   C,  her  husband,  accepted  the  provisions 
made  by  it  for  him ;  and  the  following  points  were  de-^ 
cided : — That  by  JB's  election  to  take  her  estate  tail, 
C,  her  husband,  was  intitled  to  curtesy ; — that  C  was 


(a)  2  P.  Will.  316,  supra,  p.  21 .  (A)  For  the  docttine  of 

Election^  see  infra,  chap.  1  J,  sect.  3,  pi.  4.  (c)  2  Ves.  juii. 

545.    3VCS.384..    See  p.  386. 
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not  put  to  his  election  between  what  he  took  under  the 

will  and  his  curtesy,  because  he  was  to  be  considered 

as  a  stranger,  and  was  intitled  to  curtesy  as  a  con* 

tinuation  of  his  wife's  estate,  for  which,  in  consequeofce 

of  her  election,  she  had  made  compensation  to  the  de^ 

visees,  by  such  renunciation  as  aborej  and  that  the 

remedies  of  the  lessees  were  against  the  testator's,  assets 

under  the  covenants  in  their  leases  (a). 

Effect  of  the       It  is  however  to  be  inferred  from  the  judgment  de- 

^  toi^t     ^l^vered  in  the  last  case^  that  if  B  had  elected  to  take 

in  tail  upon    under  the  will,  her  election,  although  tenant  in  tail 

berhusband's  ^^   ^f^ieT  own  estate,  would  have  bound  her  husband's 

title  to  cur-  ^  ' 

tesy  and  tbe       ' ^____ 

issue  in  taiL 

Eledkm  as  C^)  ^  ^^  ^^^^>  ^  drcumstanoe  that  compensation  bad  abreadjr 

applied  to  in-  been  made  to  tbe  disappointed  devisees^  was  a  sufficient  answer  to 
terests  de-  tbelr  daims ;  but  tbe  judgment  of  Lord  Rosslyn  fumisbes  tbis 
rived  firom  principle— -tbat  A  person  wbo  takes  ft  derivative  interest^  emanating 
aminst  tbe  ^"^^"^  ^"^  estate  beld  in  oppositioB  to  tbe  will^  may  nevertbekss  accept 
^^^  benefits  under  it.    See  3  Ves.  386«    Tbis  principle  is  supported 

by  tbe  case  of  Wbite  v.  Wbite,  2  Dick.  522  ;  wbere  the  testator,  by 
a  will,  purporting  to  devise  a  settled  estate,  gave  a  l^acy  to  bis 
nepbew.  Tbe  estate  vested  in  tbe  testator's  brotber,  and  on  bis 
deatb  descended  to  tbe  nepbew,  as  issue  in  tail;  and  be  was  beld 
entitled  to  take  botb  the  legacy  and  tbe  estata  He  wtM  not  bound 
to  elect  at  tbe  testator^s  deatb ;  and  tbe  estate  coming  to  bim  si|l^* 
sdquently  by  a  title  paramount,  did  not  alter  his  rights.  This 
dedsion  was  recognized  in  Highway  v.  Banner,  1  Bro.  C.  C.  584, 
where  the  distinction  is  pointed  out  between  tbe  situation  of  tbe  issue 
in  tail,  and  of  remaindermen  in  this  respect;  tbe  latter  taking  dis^ 
tinct  interests  by  separate  rights,  elect  separately.  Wilson  v.  Towns- 
bend,  2  Ves.  jun.  693 ;  and  see  Ward  v.  Baugh,  4  Ves.  623* 

In  Noyes  v.  Mordaunt,  2  Vem.  581.  Gilb.  Eq.  Rep.  3.  tbe  de' 
fendant  Elizabeth  claimed,  as  tenant  in  tail,  against  the  will  of  her 
father,  a  moiety  of  a  settled  estate.  One  third  of  that  moiety  vested  in 
her  on  the  death  of  her  sister  Mary,  to  whom  it  had  deso^ed  frtfut 
the  fitther.  The  defendant  was  put  to  her  election  as  to  the  whdle 
moiety ;  and  tbe  case  may  therefnre,  at  first  sights  appear  to  militate 
against  tlie  principle  alluded  to  above.  But  it  is  necessary  to  attend 
to  the  circttmstaBce  that  tbe  definidant  also  inherited  from  her  sister 
Mary  a  portion  of  another  estate,  devised  to  her  by  the  father ;  and 
tbis  descended  to  the  defendant^  subject  to  tbe  same  obUgatidn  to 
elect  which  attached  upon  it  in  tbe  bands  of  Mary.  .     . 


Sect.  2.]  which  Curtesy  attaches.  27 

right  to  curtesy,  and  the  interest  of  the  itfue  in  tail, 
upon  the  principle  that  their  estates  being  derived  from 
her  who  had  an  absolute  right  of  property,  were  in  her 
power,  or,  as  expressed  in  the  judgment,  "  C7s  interest 
was  totally  in  3y  his  wife's  power  \  the  whole  estate 
bdng  in  her,  lier  election,  if  to  take  under  the  will, 
enabling  her  to  dispose  of  the  whole  estate  tail  :^  so  that 
after  £*&  death  her  husband  or  the  issue  in  tail  would 
not,  according  to  this  doctrine,  be  permitted  to  claim 
the  intailed  estate,  and  prevent  it  from  cofitinuing 
under  the  limitations  in  the  will.  It  was  not,  however, 
necessary  to  decide  either  of  the  above  questions,  as 
the  wife  elected  to  take  her  own  estate  tail,  and  to 
relinquish  all  benefits  under  the  will.  In  the  case  of 
Long  V.  Long  (a)  the  question  whether  the  election 
of  tenant  in  tail  could  bar  the  issue  arose,  but  was  not 
necessary  to  be  decided,  and  the  Court  observed  that 
the  point  admitted  of  much  argument  (&)•  It  is  how- 
ever presumed*  that  as  without  fine  or  recovery  the 
rights  of  the  issue  in  tail  cannot  be  barred,  and  it  would 
be  unreasonable  to  take  away  the  husband's  title  to 
curtesy  without  his  concurrence,  the  mere  election  m 
pais  of  the  wife  to  give  up  her  estate  tail  will  neither 


(a)  5  Ves.  447. 

(b)  Ab  the  issue  in  tail  take  without  being  sul^at  to  eqiiitias  Effect  of 
arising  firom  acU  of  the  ancestor  snbseqnent  to  the  ereatioa  of  the  f^J^^°  ^j, 
estate  tail  (2  Ves.  sen.  634),  it  seems  difficult  to  contend,  that  a  tenant  mtau. 
tenant  in  tail  can  bind  his  issue  by  electing  to  give  up  the  estate 

naJess  his  election  is  carried  into  effect  by  a  fine  or  other  psBUXttBA 
barring  the  entaiL  In  H^hway  v.  Banner,  1  Bro.  C  C*  5B6*  where 
it  was  argued  that  tenant  in  taU  of  a  copyhold hadmade  a  oandniiw 
election,  the  aigument  was  £»unded  on  the  sui^Kwition  of  his 
having  barred  the  estate  tail  by  a  surrender;  and  the  question  was 
considered  in  the  same  light  in  Roundell  v.  Cnxrer,  2  Bro.  C.  C.  67* 
1  Swan,  SSS,  n.  If,  howerer,  the  benefits  given  by  the  wilJ^  which 
impose  on  the  tenant  m  tail  the  necessity  of  election,  h^penalso  to 
devolve  upon  the  issue  in  tail,  the  latter  would  of  conne  be^bouad 
to  electa  as  in  Noyes  v.  Movdavtit)  supra. 
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bind  her  husband's  right  to  curtesy,  nor  the  interest 
of  the  issue  in  tail  (a). 


Mode  of 
election  by 
feme  covert 
in  a  suit. 


(a)  In  the  cases  in  which  married  women  hare  been  decreed  to 
electa  there  has  been  much  variety  of  practice,  as  to  the  mode  in  which 
their  election  is  to  be  declared.  The  cases  are  collected  by  Mr. 
Swanston,  in  one  of  the  able  and  learned  notes  on  the  subject  of 
election,  in  the  first  volume  of  his  Reports,  p.  415.  Sometimes  the 
election  of  the  married  woman  has  been  made  upon  a  personal  exa- 
mination in  court,  or  before  commissioners  appointed  for  the  purpose. 
Parsons  v.  Dunn,  2  Ves.  61.  Ward  v.  Baugh,  4  Ves.  62  J.  In 
one  case,  she  was  ordered  to  signify  her  election  by  signing  the  r^is- 
trar's  book,  by  her  clerk  in  court,  within  a  limited  time.  Pulteney 
V.  Darlington,  7  Bro.  P.  C.  ed.  Toml.  546.  547.  1  Swan.  416 ;  and 
in  another  to  make  her  election  before  the  master  within  six  months. 
Vane  v.  Lord  Dungannon,  2  Sch.  and  Lef.  133. 

In  other  cases  it  has  been  referred  to  the  master  to  inquire  what 
election  would  be  most  beneficial  for  the  married  woman.  Wilson 
V.  Towndiend,  2  Ves.  jun.  693 ;  and  see  9  Ves.  350.  This  course 
was  adopted  in  Pulteney  v.  Darlington,  when  she  had  &iled  to  com- 
ply with  the  order  toir  diecting  through  the  medium  of  her  derk  in 
court. 

It  has  been  said  (2  Ves.  sen.  6].  2  Ves.  jun.  560)  that  a  re- 
ference to  the  master  is  the  proper  course,  in  case  of  the  husband 
and  wife  disagreeing  as  to  the  election :  a  supposition  inconsistent 
with  the. other  cases,  which  appear  to  treat  the  election  as  the  sole 
act  of  the  wife. 

In  Wilson  v.  Townshend,  ub.  iup.  the  value  of  the  funds  appearing 
on  the  pleadings,  the  court  being  itself  able  to  judge  what  would  be 
most  for  her  benefit,  determined  her  election  without  a  reference. 
That  case  is  singular  in  some  of  its  circumstances :— The  court;  in 
considering  which  election  would  be  most  beneficial  to  the  wife,  ap- 
pears to  have  been  influenced  only  by  the  comparative  value  of  the 
funds,  without  regard  to  the  circumstance  that  one  of  them  was  given 
to  her  separate  use,  and  dismissed  her  bill  without  allowing  her  an 
option  to  accept  that  provision. 

In  Wright  v.  Rutter,  2  Ves.  jun,  673,  4  Ves.  535,  Brodie  v. 
Barry,  2  Ves.  and  B.  127,  R^.  Lib.  A.  1812,  fel.  1437,  and  Bra- 
dish  V.  Bradish,  2  Ball  and  B.  491,  it  does  not  appear  in  what  par- 
ticular mode  the  election  was  to  be  signified. 

The  election  of  a  feme  covert  may  also  in  some  cases  be  determined 
by  other  acts  besides  an  express  election  made  in  a  suit  for  that  pur- 
pose.    In  Stratford  v.  Powell,  1  Ball  and  B.  U  24,  a  widow  bound 
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HI.  Witli   respect  to  the  issue  to  be  bom,  in  order  The  birth  of 

to  "mtitle  tbe  busband  to  be  tenant  by  the  curtesy : —  ^^^iJJ^to 

They  must  be  bom  alive  during  the  marriage  \  any  intitle  the 

proof  of  which  circumstance  will  be  received  and  sub-  '^^^^n*  ^ 

*  curtesy. 


to  elect  under  her  husband's  will>  by  settlement  on  a  second  marriage^ 
reserved  her  property  to  her  separate  use ;  and  it  ivas  held  that  acts 
dime  by  her  during  her  second  ooyerture  fixed  her  election.    In  Ar-  What  acts  f  n 
desoife  v.  Bennet,  2  Dick.  463,  a  married  woman  was  entitled  to  an  pau  consti- 
estate  which  was  attempted  to  be  devised  away  by  a  will,  giving  to  ^^  f^  ^^ 
her  separate  use  a  legacy  of  much  greater  value :  she  received  the  fmeaaroL, 
interest  of  the  legacy,  and  was  held  to  h^ve  thereby  made  an  election, 
binding  on  her  heir.  ... 

In  cases  of  real  estates,  if  she  joined  her  husband  in  selling  part  of 
one  of  them,  it  would  seem  that  this  must  be  held  to  be  a  ocndusive 
election.  The  decree  in  Brodie  v.  Barry,  ub,  sup,  declared  that  the 
heiress  of  the  testator's  heritable  estates  in  Scotland  was  bound  to 
elect,  if  she  had  not  already  elected ;  and  with  a  view  to  the  latter 
point,  directed  an  inquiry  whether  she  and  her  husband  had  sold  any, 
and  what  parts  of  the  heritable  estates,  or  whether  they  had  done 
any  other  acts  in  respect  thereof.  See  also  Lewis  r.  King,  2  Bro. 
C.  C.  600. 

Where  neither  of  the  funds  is  given  to  her  separate  use,  it  may  be 
presumed,  upon  general  principles,  that  acts  in  pais,  done  while 
under  the  disability  of  coverture,  will  not  constitute  an  election.  See 
Oldham  v.  Hughes,  2  Atk.  452,  Cunningham  v.  Moody,  2  Ves.  sen. 
J  70.  Where  one  of  the  funds  only  is  given  to  her  separate*  use, 
Ardesoife  v.  Bennet,  ub.  sup,  is  an  authority  in  fiivour  of  ^her 
capacity  to  elect  by  acts  done  out  of  court :  but  that  case  turned 
pturtly  on  the  value  of  the  property.  On  this  point  see  Wilson  v. 
Townshend,  ub.  sup. 

In  case  of  the  wife  dying  without  having  made  a  conclusive 
election,  it  has  been  intimated  that  it  might  be  determined  by  a 
reference  to  inquire  which  would  have  been  most  for  her  advantage. 
2  Ball  and  B.  25. 

When  the  interests  or  inclinations  of  the  husband  and  ^vife  on  the'  Effect  of  the 
subject  of  election  happen  to  be  at  variance,  a  question  arises  how  far  wife's 
an  election  made  by  the  wife,  or  by  the  court,  or  the  master  on  her  *  election  on 
behalf,' can  affect  the  marital  righU  of  the  husband  in  the  property  the  husband's 
relinquished.     Some  discussion  on  this  question  appears  to  have 
taken  place  in  Pulteney  v.  Darlington :  that  case  ended  in  a  sort  of 
compromise,  (see  2  Ves.  jun.  560,)  but  the  opinion  of  Lord  Chief 
Justice  De  Or^y,  cited  in  the  text,  and  the  form  of  the  decree,  imply 
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Maflftbfrboni  mitted  to  a  jury ;  but  if,  by  the  death  of  the  wife  in 
^J^^J^^*^  childbed,  it  be  necessary  to  resort  to  the  Ckesarean 
'  operation,  it  is  said  that  the  birth  of  such  child  will 
not  intitle  the  husband  to  curtesy;  because  the  issue 
waa  not  'bom  during  the  coverture,  or  the  wife's  life, 
and  the  land  descended  in  the  mean  time,  and  the 
estate  of  tenant  by  the  curtesy  ought  to  take  away  the 
immfldiate  descrat ;  and  in  pleadingy  it  ia  necessary  for 


^^^IW«W<W«lP^>w««^pii>^n>'^|P*V^nn««a«WV««P««I««»«BW^^*i>W»««**>^*'«^«^ 


thsl  tba  biiaband's  inteieat  is  bonnd  by  tbe  electim  nade  by  tlie 
wifB>  or  on  her  behfdf .  In  Parsons  y.  Dunn^  and  Bxadish  v.  Bradish^ 
(fissea  rdsting  to  persoaaL  estate)  tke  question  appears  to  have 
bscn  Qonsidered  ia  the  same  way.  In  Vane  v.  Lord  Dungannon> 
wlwiTO  the  property  taken  under  the  will  waa  real  estatOj  the  decree 
waa  framed  upoa  this  pruiciple>  whicb  seevia  also  to  be  fiivoured  by 
the  cases  of  Azdesoife  y.  Bennett,  and  Wilaoa  v.  Townshend.  On 
Om  other  bandu  in  Brodie  v,  Barry>  where  the  wife  waa  put  to  elect 
botveaa  &  bsquept  ta  her  s^arate  uaa  and  heritable  estatea  d&- 
SMided^  it  waa  taken  to  be  clesr  that  thQ  hoaband'a  siantal  right  in 
the  latter  could  not  be  prejudiced  by  her  election. 

A  distinction,  may  perhaps  prevail  oa  this  point  between  those 
csMS  whese  the  prqper^^  poposed  to  be  relinquished  by  the  wife> 
oonsista  of  a  l£;g»cy  or  a  trust  fiwd  of  a  personal  aature>  and  those 
wh«ra  it  consists  of  real  catata.  In  the  former  cases  the  husband 
has  n^  an  absolnte  right  in  the  prqierty ;  hia  interest  in  it  is  sub« 
jeottQthe^QBtroulofaooart  of  equity,  which  has  authority  toi^dy 
a  pav^  (£  the  fuady  or  evaa  the  whole«,  in  such  a  manner  as  circunu 
staAQQS  may  reodax  moat  banefioiaL  to  the  wife  and  her  children. 
But  in  the  latter  cases,  the  marital  right,  which  the  law  confers  on 
him,  is  not  subject  to  any  equitahla  qualificatioos.  It  being  setded 
that  electian  is  not  a  Lqgal  doctrine  (Harford  v.  Dillon,  2  Brod.  and 
Bing.  12,  Sea.  K  8wan|,  430, ».),  and  the  wife  alone  having  no 
power  to  convey  or  to  waive  the  estate,  her  election  to  relinquish  it 
^cannot  be  tarried  into  efiect  without  his  concurrence ;  and  it  does 
not  appear  upon  what  principle  that  election  could  authorise  a  court 
of  equity  to  compel  him  to  convey  away  the  l^gal  interest  vested  in 
him. 

It  may  be  remarked  that  the  husband  may  disagree  to  or  waive  an 
estate  acquired  by  his  wife,  Co«  Litt.  3,  a,  Vin.  Ab.  Disagreement, 
pi.  6,  22.  How  fax  the  exercise  of  this  legal  power  is  controllable 
in  equity,  is  a  question  which  does  not  appear  to  have  arisen. 
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him  to  aJlege,  that  he  had  issue  during  the  marriage, 

vrhicYi  in  this  case  he  cannot  do  (a). 

The  issue,  when  bom  alive,  must  be  inheritable  to  «ad  ba  cm 
the  estate  from  the  mother,  either  immediately  or  by  ^tbut  tht 
possibility.  iHfe's  estate. 

Accordingly,  if,  before  the  statute  of  Westminster  ^YtW 
the  2d  (ft),  lands  had  been  given  to  husband  and  wife,  ~ 
and  the  heirs  of  their  two  bodies,  and  the  husband  died 
qfter  issue  bom,  and  then  the  wife,  continuing  seised 
of  such  estate,  took  another  husband,  and  after  having 
issue  by  him  also  died ;  the  second  husband  would  have 
been  tenant  by  the  curtesy,  and  for  this  reason :  the 
feme«donee,  after  birth  of  issue,  was  considered  by  the 
common  law  as  acquiring  by  that  event  an  estate  of 
inheritance  capable  of  disposition  and  forfeiture,  and 
transmissible  to  her  lineal  descendants  in  infinitum; 
for  as  she  might  have  substituted  strangers  to  be  abso- 
lute owners  of  the  estate  by  express  alienation,  so  all 
the  lineal  heirs  of  her  body  which  she  might  ever  have, 
were,  by  construction  of  law,  intitled  to  inherit  to  her, 
aftier  the  birth  of  the  first  inheritable  child,  as  a  benefit 
and  incident  tadte  annexed  to  her  estate  (c) ;  conse- 
quently, the  second  husband,  in  the  case  proposed,  was 


(0)  8  Cq.  69.  Co.  Litt.  29j  h.  This  qiuestion  would  perhaps  at 
this  day  receive  a  different  decision^  a  child  in  ventre  ta  mere  being 
now  conaidered  in  esse,  not  only  for  its  own  benefit^  bat  for  oth^ 
purposes.  Woodford  v.  Thelloson,  4  Ves.  323«  334.  And  as  they 
are  held  ta  be  ineladed  under  the  d^seriptioa  of  children  bom 
(Whitelock  T.  Haddon,  1  Bos.  and  Pull.  243.  Tiower  v.  Butts,  1 
Sim.  and  Stu.  I81)>  the  husband  might  perhaps  allege  in  pleading 
that  he  had  issue  bom  during  the  marriage.  One  of  the  difficulties, 
however,  stated  by  Lord  Coke  (if  it  can  be  considered  substantial), 
atill  exists.  The  ^tate^  during  the  short  {nterval  after  the  death  of 
the  wife,  descends  to  her  next  heir,  and  is  not  divested  ab  initio  by 
the  «abs«quent  birth  of  the  child.  Basset  v.  Basset,  3  Atk.  207. 
Goodtitle  v.  Newman,  3  WQs.  516.  4  Ves.  335. 

(A)  De  Doa.  Cond.  13.  Edw.  1,  c.  1.  (c)  Perk.  sect.  465. 

SRep.  35,  *.    Co.  Litt.  19. 
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So  that  the  intitled  to  be  tenant  by  the  curtesy.     But  the  law  has 

^d  mw^  h^ea  altered  by  the  above  statute,  so  that  if  a  married 

riage  of  wife,  woman,  donee  in  special  tail,  have  issue  by  one  husband, 

farthusboad  ^^^  afterwards  issue  by  another,  and  then  dies  during 

bdng  donees  the  life  of  the  second  husband,  he  will  not  be  intitled 

not^intitiero-  ^^  Curtesy ;  because  the  children  of  the  last  marriage 

condhufiband  cannot  by  possibility  inherit  the  wife's  estate.     Again : 

to  curtesy.  Suppose  a  wife,  tenant  in  tail  general,  and  her  hus- 

be  d^^n  "^^^  ^^^  a^we,  and  retake  an  estate  to  them  and  the 

tail  ^neral,  heirs  of  their  two  bodies  J  and  have  issue,  and  then  the 

foft  hiw^d  ^"**^^  ^*^^»  *^^  ^^8  widow  marries  again,  and  has 
levy  a  fine  issue,  and  dies,  after  which  the  second  husband  claims 
and  retake  an  curtesy  upon  the  supposed  remitter  of  his  wife  to  her 
special  tail    J^^t  estate  in  tail  general;  it  seems  that  such  claim 

cannot  be  allowed,  for  as  the  wife  is  estopped  by  the 
Jine  from  claiming  her  £rst  or  old  estate,  so  is  the  second 
husband,  who  must  derive  his  title  from  her ;  this  being 
so,  and  since  the  issue  of  the  second  marriage  never 
could  by  possibility  inherit,  from  the  wife,  the  estate 
taken  back  and  settled  in  special  tail  upon  the  issue  of 
the  Jirst  marriage,  the  second  husband's  title  to  curtesy 
must  be  defective  and  fail  (^0* 
But  if  she  be       But  if  a  single  woman,  seised  of  lands  in  fee  simple, 

be^  sec^d  ™*''^»  ^^^^  issue,  and  her  husband  dies ;  and  she, 
marriage,  al-  being  SO  seised,  take  a  second,  has  issue  by  him,  and 

£  kfue^rf""  *^^°  ^^^'  *^^"S  ^^^  is8««  ^f  *^^  ^^  husband,  the 
the  first,  her   second  husband  shall  be  tenant  by  the  curtesy,  causa 

^i""^  l^^lV  P^l^^  (*)•     Again— 

S:  'bSS  If  land  be  given  to  a  woman,  and  the  heirs  male  of 
have  curtesy,  jj^j.  body^  and  she  have  issue  only  a  daughter^  and  die  ; 
If  the  wife  be  or  if  the  limitation  be  to  her  and  the  heirs  Jemale  of 
1^^  \^h  ^^^  hody,  and  she  have  issue  only  a  son  ;  in  neither  of 
of  a  son  will    these  cases  can  the  husband  claim  curtesy,  because  in 

not  give  a 

title  to  cur- —^ — ^ 

Usy, 

(a)  2  Bro.  Tenant  per  le  Curtesy,  1.  (A)  Bro.  Curtesy,  8. 

Perk.  sect.  466. 
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neitlier  of  them  was  there  issue  bom  who  could  by 
possibility  inherit  the  estates  (a). 

Yor  the  same  reason,  if  the  issue  claim  by  purchase  ^^  '^^^ 
and  not  by  descent,  the  husband's  title  to  curtesy  will  ^^^^  „  p^^^ 

be  defective.  chasers,  cur- 

Thus,  A  devised  to  B^  a  married  woman,  lands  in  nt^ch. 
fee  simple  \  but  if  B  died  before  her  husband,  he  then 
gave  such  husband  20/.  a  year  for  life ;  with  remainder, 
as  to  the  lands,  to  Jff^  children.  B  died  before  her 
husband  leaving  children ;  and  it  was  adjudged,  that 
the  husband  was  not  intitled  to  curtesy ;  because  thie 
issue  did  not  claim  from  the  wife  by  descent,  but  under 
the  will  as  purchasers  (ti). 

There  is  an  exception  to  the  rule  which  requires 
heritable  issue  to  be  bom  during  the  marriage. 

By  the  custom  of  gavelkind^  ^  husband  may  be  tenant  OayelldniL 
by  the  curtesy  without  having  issue  by  the  wife  (c) ; 
but  this  custom  is  not  so  beneficial  as  the  common  law  Instance  of 
right ;  for  tenant  by  the  curtesy  under  the  custom  is  ^*^®  ^•^^" 
intitled  to  a  moiety  of  the  wife's  estate  only,  and  which  there  never 
ceases  or  is  forfeited  by  his  second  marriage  (rf).  ^"  "*'*®' 

To  intitle  the  husband  to  curtesy,  it  is  sufficient  if  Birth  of  issue 
the  issue  be  bom  at  any  period  during  the  marriage ;  j^^^^^ST 
and  /or  this  purpose  it  is  immaterial  whether  they  come  marriage  suf- 
into  existence  before  the  seisin  of  the  wife  or  ajler-  ^^^^^  > 
wards  (e).     Accordingly — 

If  husband  and  wife  have  issue,  and  the  issue  die,  and  although 
and  then  lands  of  inheritance  descend  to  the  wife,  of  fojJthede- 
which  she  actually  becomes  seised  by  entry;  in  that  scent  of  the 
case  the  husband  upon  his  wife's  death  will  be  intitled  ^^  ^^^ 
to  curtesy  (y*). 

But  the  time  of  having  issue  may  be  material  in  Circum- 
wme  instances,  in  regard  to  the  husband's  title  to  ^hTdTthe 

time  of  birth 
.  _■■     ■  ■■    ' : of  an  heri- 

table issue  is 

(fl)  Co.  Litt  29,  b.  {b)  Sumner  v.  Partridge,  2  Atk.  47.  materiaL 

(c)  Co.  Litt.  30.  Dav.  50.    2  Sid.  153.  {d)  Rob.  Gavelk. 

b.  2.  Aap.  1.  (0  Ca  Litt.  29,  b.  (/)  Perk  sect  473. 
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HusbiQid'ff 
feofTment 
after  issue 
good  for  his 
life. 


But  as  to 
himself^  if  it 
were  condi- 
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right. 
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ment  before 
issue  bom 
ivill  extin- 
guish his 
right  to  cur- 
tesy, al- 
though he 
take  back 
such  an  estate 
as  to  remit 
his  wife  to 
her  first 
estate. 


curtesy,  as  it  has  been  observed,  and  will  afterwards 
appear  (at). 

Thus,  if  the  husband,  after  having  issue,  make  a 
feoffment  in  fee,  and  then  the  wife  dies,  the  feoffee 
shall  hold  the  land  during  the  husband's  life ;  becauise, 
by  the  birth  of  issue,  he  was  intitled  to  curtesy  j  which 
beneficial  interest  passed  by  the  feoffinent  (6) ;  but  if 
the  feoffment  had  been  conditional^  and  the  husband 
entered  for  a  breach,  and  then  the  wife  had  died,  hi» 
right  to  curtesy  would  have  been  extinct  (c) ;  because, 
as  it  seems,  the  feoffment  being  the  tortious  act  of  the 
husband,  although  the  law  considers  it,  in  regard  to^ 
the  feoffee,  as  a  conveyance  of  the  actual  interest  of  the 
wrong-doer,  yet  with  respect  to  himself,  the  law  makea 
it  to  opemte  as  an  extinction  of  his  right ;  and  neces* 
sarily  so,  since  by  the  re-entry  he  did  not  take  back  an 
estate  in  right  of  his  wife,  but  the  possession  of  the 
wrongful  estate  created  by  the  discontinuance. 

But  suppose  the  husband  to  aliene  by  feoffinent  his- 
wife's  estate  of  inheritance  bqfbre  issue  bom,  and  to 
retake  an  estate  in  the  lands  to  himself  and  wife,  so 
that  the  latter  is  remitted  to  her  ancient  or  former 
estate,  and  then  they  have  issue ;  the  husband  will  nol^ 
be  intitled  to  curtesy,  although  his  right  to  it  had  no 
existence  when  the  feoffinent  was  made,  but  which 
would  have  accrued  afterwards  upon  his ,  birth  of  the 
issue,  if  no  feoffinent  had  been  made  (d) ;  for  the  hus- 
band, by  his  tortious  discontinuance  of  the  wife's  estate,, 
extinguished  all  his  then  present  and  future  rights,  in 
the  face  of  which  the  law  will  not  allow  him  to  derive 
any  benefit  from  his  wife's  remitter  to  her  former  or 
ancient  inheritance  (e). 


(a)  Sect.  5>  pi.  3  and  4.  (Jb)  Co.  Litt.  SO.  (c)  Co. 

Litt.  30^  b.  But  it  is  otherwise  if  the  feoffinent  be  before  issue  had. 
Perk.  474.  (d)  2  Bro.  Tenant  per  le  Curtesy,  6.   7  Vin.  Abr. 

1 62^  pi.  2.  Ho|>.  338.  (0  The  reader  will  find  the  doctrine 

of  Remitter  considered  in  chapter  II.  sect.  3. 
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The  next  thing  proposed  to  be  considered  wHs — 

IV.  The  nature  of  the  estate  of  tenant  by  the  cur-  Nature  of 
teay,  with  the  incidents,  privileges,  and  powers  belong-  ®  «*^*«' 
ing  to,  and  his  liability  in  respect  of  it. 

1.  It  was  noticed  in.  the  beginning  of  this  chapter,  An  estate  for 
tliat  the  interest  of  tenant  by  the  curtesy  is  an  estate     ^* 
to  continue  during  his  life  (a).     He,  as  other  tenants  Ten&nt  inti« 
for  life,  is  intitled  to  emblements,  and  may  dispose  of  uements  " 
them  by  his  will }  or,  if  he  make  no  such  disposition, 
they  will  belong  to  his  executor  or  administrator  (A). 
He  is  equally  privileged  with  tenant  in  dower,  in  re-  , 

gard  to  the  interference  of  a  Court  of  Equity,  for  the 
removal  of  a  satisfied  term  of  years,  which  would  pre-  remwdofan 
judice  his  estate  in  a  Court  of  Law ;  and  whether  such  outstanding 
term  be  outstanding  or  assigned  to  attend  the  inhe-  ^^ 
ritance  of  the  estate,  will  make  no  difference  (c). 

But  an  estate  by  curtesy  is  considered  in  many  re-  Curtesy  a 
spects  as  a  continuation  of  the  estate  of  the  wife.    The  gf'^^l^ ' 
consequence  is,  that  her  husband  takes  it  after  her  estate^ 
death,  with  all  the  incumbrances  which  would  affect  it 
in  her  possession  if  she  were  Uving. 

Accordingly,  a  woman  tenant  in  tail  acknowledged  and  liable  to 
a  statute,  then  married,  had  issue,  and  died.     It  was  j,^*^^' 
adjudged,  b&  Noy  says,  that  the  lands  might  be  ex- 
tended in  the  hands  of  tenant  by  the  curtesy ;  and  even 
of  the  issue  ui  tail,  during  the  life  of  the  tenant  by  the 
curtesy,  if  he  surrender  his  life-estate  ((/)• 

But  the  interest  of  tenant  by  the  curtesy  being  merely  Tenant  must 
for  his  life,  as  we  have  seen,  he,  as  every  other  tenant  ^^^i^^^^ 
for  life,  will  be  obliged  in  equity,  at  the  instance  of  the 
owner  of  the  inheritance,  to  keep  down  the  interest  of 
the  chaiges  upon  the  estate  (e)* 


(j)  Supra,  p.  5.  (6)  2  Black.  Com.  122 ;  and  see  chap.  9, 

sect.  4.  (c)  Snell  v.  Clay,  2  Vera.  324 ;  and  for  further  in- 

fonnation  on  this  subject,  see  chap.  11,  sect.  2.  {d)  Dyer,  5 1> 

b.  Note  17.  (e)  1  Atk.  606. 

d2 
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ActioQ  of 
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Another  consequence  of  the  interest  of  tenant  by  the 
curtesy  being  considered  a  continuation  of  his  wife's 
estate  is, — ^that  if  there  be  coparceners  of  an  adyowson, 
and  the  wife  is  the  eldest  parcener,  and  they  cannot 
agree  to  present ;  the  eldest  being  intitled  to  the  first 
turn,  if  she  die  before  its  arrival,  her  husband,  in  respect 
of  the  estate  which  he  enjoys  in  her  right  by  the  cur- 
tesy, will  be  intitled  to  the  presentation  in  the  same 
manner  as  she  would  have  been  had  she  been  then 
living  (a). 

-  So  also  k  writ  of  partition,  by  the  common  law,  lie? 
against  tenant  by  the  curtesy,  which  could  not  be  the 
case  unless  his  estate  were  considered  a  continuation  of 
that  of  his  wife  (b).  But  since  he  is  not  strictly  a  par- 
cener, he  could  not  have  that  writ  by  the  common  law, 
for  it  lay  only  for  coparceners ;  however,  by  the  statute- 
of  the  S2d  of  Henry  the  eighth  (c),  he  or  his  alienee 
may  now  have  the  writ  (rf). 

The  estate  by  curtesy  is  not  dispunishable  of  waste  ; 
and  such  is  the  privity  between  tenant  by  the  curtesy 
and  the  heir,  that,  according'  to  the  common  law,  if 
both  of  them  had  conveyed  away  their  estates,  no 
action  of  waste  could  have  been  supported  against  such 
tenant,  except  by  the  heir ;  but  by  the  statute  of  G/a^- 
cester  (e),  remedy  is  given  to  the  grantee  of  the  re- 
version, against  tenant  by  the  curtesy,  so  long  as  that 
estate  continues,  and  afterwards  against  his  alienee. 
Yet,  whilst  the  heir  does  not  part  with  his.  reversion, 
tenant  by  the  curtesy  remains  liable  to  an  action  of 
waste,  at  the  suit  of  the  heir,  although  such  tenant 
may  have  assigned  his  interest  before  the  waste  was 
committed ;  because  that^  case  is  not  provided  for 
by  the  statute,  and  the  common  law  continues  un- 
altered (y^). 


(a)  Co.  Litt.  166,  b.  Cro.  Eliz.  19. 
(c)  Chap.  32.  (d)  Co.  Litt.  175,  b. 
{/)  3  Rep.  23,  A.     Fitz.  Nat.  Brcv.  56. 


(b)  Co.  Litt.  175. 
(e)  6  Edw.  1,  chap.  5. 
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Willi  respect  to  waste  committed  by  tenant  by  the 

cuitesy,  and  his  liability  for  permissive  waste,  he  stands 

in  the  same  situation  as  tenant  in  dower.    The  subject 

is  particularly  discussed  under  title  *' Dower/'  to  which 

the  reader  is  referred  ((i)« 

2.  Tenant  by  the  curtesy  having  but  a  freehold  in- 
terest in  his  wife^s  estate,  cannot  lawfully  dispose  of  it 
for  a  longer  period  than  during  his  life.  'As  incident  May  grant 
to  that  estate,  he  may,  after  his  wife's  death,  grant  ^^^^^^ 
leases  ybr  years  of  the  property,  which  will  continue  so 
long  as  he  lives.  With  his  life,  however,  they  will  so 
completely  expire  as  to  be  incapable  of  being  revived  or. 
confirmed  by  the  acceptance  of  rent,  &c.  (b). 

If  the  estate  holden  in  curtesy  be  a  manor,  tenant  by  and,  as  do- 
the  curtesy  is  Lord  of  it  pro-tempore  ;  he  may,  there-  *•«*«*  p^^ 
fore,  grant  the  lands,  holden  of  it,  by  copy  of  court-  grant  by  copy 
roll,  at  the  ancient  rents  and  services,  and  pursuant  to  o^  conrt-roU. 
the  custom ;  and  such  grants  will  bind  the  owner  of 
the  inheritance  (c). 

Upon  the  whole,  whatever  a  dowress,  or  other  mere 
tenant  for  life,  may  do,  either  as  to  passing  or  charging 
their  respective  interests,  so  also  may  a  tenant  by*  the 
curtesy. 

I  shall  now  proceed  to  consider — 

y.  How  curtesy  may  be  defeated  and  barred. 

1..  It  will  be  defeated  by  the  recovery  of  the  estate 
by  a  stranger  under  a  good  prior  title. 

In  addition  to  the  instances  which  have  been  before  Curtesy  de- 
necessarily  mentioned  in  the  second  section,  in  which  feated  by 
the.  seisin  of  the  wife  was  considered,  it  is  to  be  ob-  x^thmnous 
served,  that  if  the  possession  of  the  wife  be  defeated  by  son. 
the  birth  and  entry  of  her  brother,  a  posthumous  son, 
the  title  of  the  husband  to  curtesy  must  fail.     Yet  if 
the  brother  die  without  issue  before  the  wife,  and  the 


(a)  Chap.  9.  sect.  4.  (ft)  Miller  v.  Mainwaring,  Cro.  Car. 

398.  {c)  4  Rep.  23,  h. ;  see  also  infrth  chap.  9,  sect.  4. 
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husband  re-enter  during  the  marriage,  this  will  revive 
his  right  to  curtesy  {a). 

If  the  wife's  seisin  be  defeasible  by  a  condition  an- 
nexed to  the  grant,  and  the  condition  be  broken,  and 
the  donor  enters,  the  husband's  right  to  curtesy  will 
be  defeated ;  because  the  donor  resumes  his  original 
Hxidjbrmer  estate  j  by  which  resumption,  the  seisin  of 
the  wife  is  the  same  as  if  it  had  never  existed ;,  it  being, 
by  the  donor's  re-entry,  defeated  ab  origine^  with  all 
the  rights,  charges,  and  incumbrances,  attaching  to  it 
before  the  condition  was  broken. 

Thus,  if  ah  estate  were  given  to  a  married  woman 
in  fee,  upon  condition  that  in  case  she  did  not  pay  w- 
B  1000/,  within  five  years,  the  donor  might  enter-;  if 
she  do  not  pay  the  money,  and  entry  is  made,  the  donor 
becomes  seised  of  his  estate,  as  if  such  grant  had  never 
been  made,  and  the  wife's  possession  being  thus  de- 
feated as  if  it  had  never  commenced,  there  is  no  seisin 
upon  which  the  husband  can  found  a  claim  to  curtesy. 

But  it  is  not  so  of  a  limitation  ;  that  has  no  retro- 
spective operation  or  effect,  it  merely  shifts  the  estate 
from  one  person  to  another,  leaving  the  prior  seisin  un- 
disturbed ;  and  whenever  an  estate  is  given  over  to  a 
stranger,  whether  expressed  by  the  word  condition  or 
not,  the  disposition  over  upon  non-compliance  with  the 
terms  of  the  gift  by  the  first  donee  is  a  limitation ;  for 
since  the  donor  or  his  representatives  only  can  take  ad- 
vantage of  a  condition,  it  would  be  in  their  power  to 
disappoint  the  disposition  over,  by  refusing  to  enter  for 
a  breach,  if  it  were  not  considered  a  limitation,  accord- 
ing to  which,  when  the  estate  of  the  first  donee  deter- 
mines, the  one  next  limited  commences,  and  the  person 
intitled  may  enter  upon  the  lands  the  instant  that  the 
failure  happens  (&)• 


.-»    v^ 


■   » 


(d)  2  Bro.  Curtesy,  fo,  249,  b.  pi.  13.        {h)  2  Black.  Com.  15.5, 
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Ibis  introduces  the  consideration  of  a  distinction {a\ 
ivbicli  ^as  been  alluded  to  as  prevailing  on  the  subject 
o(  curtesy,  viz,  that  where,  in  its  creation,  the  wife's 
estate  of  inheritance  is  not  made  determinable  sooner 
than  by  its  natural  expiration,  i.  e.  upon  a  failure  of 
tfSQe  or  heirs,  the  husband  will  be  intitled  to  curtesy, 
although  such  estate  expires  upon  the  wife's  death  with- 
out leaving  issue ;  but  that  where  the  fee  is  originally 
devised  or  limited  in  words  importing  a  fee  simple  or 
fee  tail,  absolute  or  unconditional,  but  by  subsequent 
words  it  is  made  determinable  upon  a  particular  event 
kidependently  of  its  natural  expiration,  if,  in  that  case, 
the  event  happen,  the  husband's  curtesy  will  cease  with 
the  estate  to  which  it  is  annexed ;  so  that  if  a  grant 
were  made  to  the  wife  in  fee  simple  or  fee  tail  of  lands, 
whilst,  or  so  long  as  A  had  heirs  of  his  body,  or  until  B 
attained  twenty-one,  and  then  to  £  in  fee  ;  if  ^  died 
mthont  issue,  or  if  B  attained  twenty-one ;  then  since 
the  wife's  estate  became  determined  by  express  limita- 
tion, the  husband's  curtesy  would  not,  according  to 
such  distinction,  be  continued,  as  it  would  have  been  if 
the  estate  had  been  given  to  the  wife  and  to  her  heirs, 
or  to  the  heirs  of  her  body  without  the  annexation  of 
either  o{  the  defeating  or  determining  clauses,  and  the 
wife's  interest  had  naturally  ceased  by  her  death,  with- 
out leaving  issue. 

The  above  distinction,  in  regard  to  the  two  limita- 
tions, is  subtle,  and  may  be  considered  unsatisfactory. 
In  instances  of  conditions,  the  reasons  for  denying  the 
husband  curtesy  are  clear,  and  have  been  before  stated ; 
but  why  the  husband  should  not  be  intitled  to  curtesy 
equally  upon  a  limitation  to  his  wife  in  tail,  deteiminable 
upon  the  event  of  A  attaining  twenty-one,  and  then  to 
A  in  fee,  as  he  would  be  if  there  had  been  no  such 
determining  event  tacked  to  the  wife's  estate,  and  she 

(a)  On  tliis  question  see  pott,  chap.  9^  sect.  2. 
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die4  without  leaving  issue  before  him,  is  not  so  clear, 
upon  reference  to  the  principles  of  the  decisions  in 
other  cases. 

It  is  admitted  that  both  limitations  have  defeating 
clauses  attached  to.  them ;  the  one  the  contingency  of 
A  attaining  twenty-one,  the  other  ati  implied  condition 
in  favour  of  the.  donor  and  his  heirs,  upon  non-aliena- 
tion and .  failure  of  the  issue  of  the  donee ;  whence  it 
might  be  urged  with  some  plausibility,  that  as  the  latter, 
of -the  two  limitations  is  strictly  conditional,  the  ^itiy 
of  the  donor,  upon  failure  of  issue,  would,  as  in  other 
cases  of  conditions,  defeat  the  curtesy  of  the  husband  ; 
yet. we  have  seen  that  in  this  instance  the  husband's 
right  to  curtesy  has  been  settled  and  adjudged;  but 
with  respect  to  the  former  of  the  two  limitations,  since 
it  is  /2o^  conditional  in  the  legal  sense  of  the  word,  but 
a  limitation^  which  does  not  disturb  the  prior  seisin  of 
the  wife,  or  the  initiate  title  of  the  husband  to  curtesy, 
it  may  be  asked,  why  should  not  the  law  in  this  instt^ce, 
as  in  the  other  cases  before  mentioned,  continue  that 
seisin  for  the  completion  of  the  husband's  title,  as  tenant 
by  the  curtesy  ?  I  know  of  no  case  containing  an  ex- 
press decision  to  the  contrary ;  and  the  inferential  rea-. 
soning  is  not  correct,  that  because  the  incidents  or  con- 
sequences flowing  from  the  two  limitations  differ  in 
some  respects,  they  must,  therefore,  differ  in  all.  These 
two  limitations  do  indeed  agree  in  one  particular ;  they 
do  not  disturb  the  seisin  which  the  wife  had  previous 
to  the  happening  of  the  events  which  determined  her 
estate;  so  that  all  the  authorities  applicable, to  show 
the  continuance  by  the  law  of  the  wife's  estate  for  the 
curtesy  of  the  husband  after  her  estate  determined  by 
a  failure  of  issue,  apply  also  to  the  other  limitation 
above  described.  The  cases  which  have  been  supposed 
to  authorise  the  distinction  between  the  different  effects 
of  the  two  limitations  in  regard  to  curtesy  do  not  ap- 
pear to  havo*  been  determined  upon  that  point.     It  is 


t 
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tme^vt  in  Soothby  y.  Vcmon(a\  before  mentioned, 
ibe  co\irt  said,  that  wherever  the  wife's  estate  was  to 
determine  by  express  limitation  or  condition  upon  her 
deaths  cortesy  did  not  attach,  but  that  dktum  must  be 
considered  in  relation  to  the  facts  of  the  case,  and  then 
it  would  mean  no  more  than  this,  that  where  the  wife 
had  a  life  estate  only  by  express  limitation,  with  the 
reversion  in  fee,  suliject  to  a  contingent  remainder  in 
tail  to  her  issue  male,  if  she  left  any ;  the  reversion 
being  executed  in  her  siib  niodo  only,  (i.  e.  to  separate 
from  the  particular  estate,  as  if  they  had  never  been 
miited,  upon  the  contingency  happening) ;  if  the  wife 
leave^  a  son  at  her  death  (as  she  did  in  Boothby  v» 
Vemon\  she  was  to  be  consid^^  as  having  been  seised 
of  an  estate  for  life  only  during  the  marriage,  which 
estate  having  determined  by  express  limitation  at  her 
death,  her  husband  could  not  make  a  title  to  curtesy  (6). 
And  with  respect  to  the  case  in  Leonard(c\  A  cove- 
nanted to  stand  seised  to  the  use  of  J3,  her  eldest 
daughter  in  tail,  upon  condition  that  B  should  pay  to 
her  sister  C,  within  a  year  after  A*^  death,  or  within  a 
year  after  C  should  attain  the  age  of  eighteen,  the 
sum  of  S00{.  *,  and  if  B  failed  to  make  such  payment 
as  aforesaid,  then  to  the  use  of  C  in  tail.    jB,  after  ^'s 
death,  married,  had  issue,  and  died  without  leaving 
issue  before  the  period  arrived  for  payment  of  the 
SOO/.     Question,  whether  her  husband  should,  have 
curtesy?     And  the  court  decided  in  his  favour,  upon 
the  ground,  that  as  the  estate  tail  in  B  determined  by 
her  death  without  issue,  her  husband,  as  settled  in  such 
cases,  was  intitled  to  curtesy.    Such'  alone  was  the  point 


(<t)  9  Mod.  147>  and  stated  infra,  chap.  9^  sect.  2,  pi.  4. 
(6)  See  anUi  p.  9>  and  cHap.  9,  sect.  2,  pi.  4. 
(c)  Sammes  v.  Paynes,  1  Leon.  ,167. 
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expreBsly  determined.  And  in  FkcoeU  v«  Ventrice{a)f 
a  case  of  dower,  no  decision  appears  to  have  been  made, 
the  opinions  of  the  four  judges  having  been  equally 
divided.  Consider,  then,*  this  question  upon  reason 
and  principle.    It  is  settled  that  in  every  case,  where  a 

'  man  takes  a  wife  seised  of  such  an  estate  in  lands,  as 
that  the  issue  which  she  has  by  him  might  hj  possibility 
inherit  them  as  heir  to  her,  he  shaU,  after  her  death, 
hold  the  knds  for  his  life  as  tenant  by  the  curtesy ;  if, 
therefore,  at  any  time  during  the  marriage,  the  wife  is 
seised  of  the  inheritance,  and  have  heritable  issue,  it 
seems  to  be  a  necessary  consequence,  that  whether  her 
estate  determine  by  the  death  of  such  issue,  or  by  any 
event,  subsequent  to  such  seisin,  attached  to  such  estate^ 
where  it  is  not  avoided  ab  initio^  the  inchoate  right  to 
curtesy  shall  not  be  defeated  by  either  of  those  events 
taking  place.  Besides,  the  husband's  title  to  curtesy  is 
not  merely  derived  out  of,  or  dependant  upon  his  wife's 
estate,  but  it  is  created  by  law,  it  is  a  privilege  and 
benefit  of  law  annexed  to  the  gift,  and  the  law,  as  I 
conceive,  says;  that  as  the  estate  remains  (b\  and  the 
husband's  right  to  curtesy  once  attached  to  it»  such 
right  shall  be  a  charge  upon  the  estate,  into  whose  pos<* 

'  session  soever  it  may  afterwards  come  during  the  mar-* 
riage.  In  this  respect  curtesy  and  dower  are  governed 
by  the  same  principle.  The  very  case  in  question  was 
put  by  Anderson^  J.  in  the  case  of  Sammes  v.  PayneSf 
l)efore  referred  to,  viz.  that  if  a  feoffinent  were  made  to 
the  use  of  J.  S.  and  his  heirs,  until  J.  D.  had  done 
such  a  thing,  and  then  to  the  use  of/.  D.  and  his  heirs, 
and  the  thing  was  done,  and  then  J.  S.  died,  the  wife 
of  «7.  S. '  should  be  endowed.  This  appears  to  have 
been  admitted  in  Doe  v.  HuttQn{c)\  and  the  above 


(a)  RoU.  Abr.  676.  Goldsb.  81.  (6)  See  pp.  14>  15. 

(<?)  3  Boaanq.  and  Pull.  Rep.  C.  P.  652. 
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obaervBtioiifl  seem  to  be  mipported  by  the  authority  re- 
ported in  a  note  to  the  case  last  referred  to : — Devise 
to  farustees  and  their  heirs,  to  receive  the  rents  and 
profits  of  an  estate,  and  apply  them  for  the  maintenance 
otMary  Barnes^  until  she  arrived  at  the  age  of  twenty- 
one,  or  until  she  married,  and  upon  her  arriv^  at  that 
age,  or  marry  ing^  to  the  use  of  Mary  Barnes  in  fee ; 
but  in  case  she  died  before  the  age  qf  twenty^one^  and 
without  leaving  issue,  remainder  over.    Mary  married, 
and  had  a  child,  which  died,  and  then  she  died  under 
the  age  qf  twenty^^me.     Question,  whether  Mary^s 
husband  was  intitled  to  be  tenant  by  the  curtesy?  And 
Lord  Manspeld  and  the  other  judges  decided  in  favour 
of  the  husband's  title:  his  lordship  observing  that 
tenancy  by  the  curtesy  existed  before  the  statute  De 
Donis ;  that  estates  at  that  time  were  of  two  sorts, 
conditional  or  absolute,  and  that  ciui;esy  implied  to 
both;  that  at  common  law,  the  only  modification  of 
estates  was  by  condition  ;  that  all  the  cases  which  had 
been  cited  went  upon  the  distinction  of  their  being 
conditions,  and  not  limitations,  and  that  in  the  present 
case  the  wife,  during  her  life,  continued  seised  of  a  fee- 
simple,  to  which  her  issue  might  by  possibility  inherit  (a). 

An  instance  of  the  defeasance  of  the  wife's  seisin  by  Cunesv  de« 
a  prior  title,  and  consequently  of  the  husband's  right  to  ^^  °J*^ 
curtesy,  occurs  in  her  oidowment  of  her  mother ;  be-  ment  of  \m 
cause  by  such  endowment,  in  affirmance  of  the  mother's  ^^'^^^^ 
title  to  dower  commencing  before  the  wife's  marriage, 
the  wife's  seisin  became  in  fact  that  of  a  rev^^sion  upcm 
an  estate  for  life,  which  we  have  seen  is  not  such  a  seisin 
as  will  intide  the  husband  to  curtesy.    But  if  the  mo-  Contra  if  tke 
ther  die  before  her  daughter,  (the  estate  for  life  deter-  ^«  ^^^ 
mining  by  that  event),  then  if  the  husband  re-enter  ^^ 


(a)  Baokworth  ▼.  ThirkeU,  K.  B.  Trin.  Term,  25  Geo.  3.  3  Bos. 
and  PulL  652,  A.   1  CoU.  Jurd.  332. 
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during  the  life  of  his  wife,  his  title  to  curtesy  will  re- 
vive and  be  established  (a). 

A  further  instance  of  the  title  to  curtesy  determining 

with  the  seisin  of  the  wife,  may  happen  when  such  seisin 

is  defeated  by  a  stranger  recovering  the  property  in  a 

court  of  justice  against  her  and  her  husband.     But  if 

such  recovery  be  afterwards  reversed,  the  husband  will 

be  intitled  to  curtesy.     In  illustration  of  this,  Perkins 

puts  the  following  case :— - 

Or  if  a  judg-       If  the  husband  and  wife  be  seised  of  lands  in  fee  as 

hiwban§*^d  ^  *^^  right  of  his  wife,  which  are  recovered  from  them . 

wife  for  her    upon  fistlse  testimony,  and  after  the  issuing  of  execution. 

e^^be  re-   ^^^^  ^ioye  issue,  and  the  wife  dies,  the  husband  shall . 

have  attaint ;  and  when  he  has  recovered  the  estate, 
and  avoided  the  recovery  by  attaint,  he  shall  hold  the 
Imd  as  tenant  by  the  curtesy ;  and  that  the  law  was  the 
same  of  a  recovery  against  them  by  erroneous  process  (6). . 
The  reason  is  obvious — for  the  only  obstacles  to  the. 
husband's  title  by  curte^sy  were  the  judgments;  and* 
when  they  were  reversed,  his  wife's .  seisin,  which  had 
been  suspended,  and  out  of  which  had  arisen  the  right 
to  curtesy,  was  revived. 
Curtoy  de-        2.  Since,  as  it  has  been  observed,  the  recovery  in  an : 
the  fine  or      action  against  husband  and  wife,  of  her  estate  will 
reooT^ry  of     deprive  the  husband  of  curtesy,  in  consequence  of.  the 
^^^  eviction  of  her  seisin  and  possession ;  so  it  will  be,  if* 

he  and  his  wife  join  in  a  fine  or  a  common  recovery ; 
for  the  natural  effects  of  such  acts  are  to  pass  or  ex- 
tinguish all  rights  and  titles  whatsoever.     But  if  they 
Contra  if  the  concur  in  a  fine  of  her  estate,  she  beinsr  then  under  the. 

fine  or  reco-  .  ,  .    .      /*  ,  i  ■ 

Terj  be  re-     ag^  of  twenty-one,  and  it  is  afterwards  reversed  on  that 
^'®"®^'         account,  her  husband  will  be  intitled  to  curtesy,  and. 

upon  the  same  principle,  as  we  have  seen,  that  he  is  so 


(a)  Co.  Litt.  31,  a, ;  and  see  for  more  particulars  on  this  subject  j 

"  Dower/'  chap.  9,  sect.  2.  (b)  Perk.  sect.  475.    See.3  Bhick. 

Com,  403>  for  the  proceedings  in  aitamt. 
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intitled  upon  the  reversal  of  a  judgment  against  him 
and  bis  wife* 

It  seems  to  have  been  once  a  question,  whether  such 
a  fine  should  be  reversed  quoad  the  wife  only,  and  not 
against  her  husband,  who  was  of  full  age  when  it  was  which,  if  at 
levied.     But  since  by  the  fine  the  husband  parts  with  ^^^'  !^^-^ 
nothing  separately  from  his  wife,  and  were  it  to  be  toto. 
reversed  only  against  her,  it  would  remain  as  the  hus- 
band's sole  fine,  and  operate  as  a  discontinuance  of  her 
estate,  contrary  to  the  intention  of  the  parties,  it  was 
adjudged  in  the  case  of  Chamock  v.  Worsley  (a),  that 
the  fine  should  be  reversed  in  toto. 

S.  It  has  been  observed  that  the  husband .  may, 
during  the  marriage,  by  his  own  feoffinent,  extinguish 
his  title  to  curtesy  (Jb\  and  he  may  consequently  do  so 
by  his  fine. 

But  if  after  his  wife's  death  he  aliene  the  estate  in  Forfeitare  of 
fee  or  m  tail,  or  for  the  life  of  the  lessee,  any  of  those  thrSL^^ 
acts  will  be  a  forfeiture  of  his  tenancy  by  the  curtesy,  band'*  con- 
and  the  person  intitled  in  reversion  may  have  a  writ  oi  ^^^*^^. 
entry  in  casu  consimili  by  the  statute  of  Westminster 
the  second  (c).     The  alienations,  however,  that  create 
such  forfeitures,  must  be  understood  of  those  con- 
veyances at  common  law,  which,  from  their  nature, 
displace  and  divest  the  estates  in  remainder  or  reversion 
as  feoffinents,  &c. ;  for  if  the  conveyance  of  a  tenant  centra  if  by 
by  the  curtesy  were  by  lease  and  release, ,  then,  since  lease  and 
nothing  could  pass  by  those  deeds  but  what  the  tenant  "^^^^^  ^^ 
had  to  convey,  no  forfeiture  would  be  incurred  (d). 
The  husband's  living  in  adultery  will  not  be  a  for-  His  adultery 
feiture  of  his  curtesy ;  tenants  by  the  curtesy  and  dower  no  bar. 
differing  in  this  respect,  as  it  will  appear  in  a  subsequent 
chapter  (e).      The  reason  is,  that  by  the  statute  of 
Westminster  the  second  {f\  the  wife  is  deprived  of 
."'  I  ■  "-  — —      ■ '  ■-  ■      - 1    >.     ■    I ,  ■  ,         ■  .11. 

(a)  Cro.  Eliz.  1 29:     See  P.  N.  B.  21 .  D.  (6)  Supra,  p.  34. 

f  (c)  Chap.  24.  2  Inst.  309-     {d)  7  Term  Rep.  277 ;  and  see  chap.  2, 

sect.  1.         {e)  Chap.  1 1,  sect.  3.        (/)  13  Edw,  I,  cap.  $\, 
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dower,  whereas  there  is  no  law  by  which  the  husband 
incurs  a  forfeiture  of  his  title  to  curtesy  from  such  mis* 
conduct  on  his  part  (a). 

But  the  husband's  attainder  of  treason,  or  other 
capital  felony,  will  disable  him  from  claiming  curtesy  (b)< 

There  is  little  to  be  found  in  the  books  respecting 
the  effects  of  a  charter  of  pardon  upon  the  title  of  the 
husband  to  curtesy;  and  the  following  observationsr 
upon  the  subject  are  founded  on  general  principles :— - 

Suppose  the  offence,  of  which  the  husband  is  at- 
tainted, to  be  high  treason  ;  as  the  King  alone  is  in-* 
terested  in  the  forfeiture,  he  may  remit  it  (c),  and  re- 
store the  interest  that  the  husband  had  in  the  estate ;  but 
the  pardon  of  the  King  does  not  remove  the  corruption 
of  blood  that  preceded  such  pardon.  It  seems,  how- 
ever, that  the  pardon's  effect  is  different  when  the  at- 
tainted person  is  seised  of  the  estate,  and  when  he  is 
not  the  owner,  but  has  or  may  acquire  an  interest  in  it 
in  respect  of  the  owner's  seisin.  In  the  first  case,  it 
would  appear  that  the  pardon  not  removing  the  pre- 
ceding corruption  of  blood,  that  corruption  estops  the 
claim  of  any  person  to  an  interest  to  be  derived  from 
the  attainted  person  in  respect  of  his  seisin  prior  to  the 
pardon,  a  doctrine  arising  out  of  the  feodal  tenures^ 
and  founded  upon  the  relation  between  lord  and 
tenant  (i/).  But  there  being  no  such  tenure  in  the 
second  case,  it  seems  that  the  attainder  is  to  be  con- 
sidered a  personal  disability  only,  a  pardon  for  which, 
by  removing  such  disability,  places  the  party  in  the 
same  situation  in  regard  to  his  rights  as  if  it  had  not 
occurred  (e). 
Thus,  in  the  present  case,  the  estate  being  the 


(o)  Sidney  y.  Sidney,  3  P.  WiU.  269—276.  (*)  Co;  litt.  891. 
(c)  2  Blapk.  Com.  254.  (d)  1  Leon.  3.  Dyer,  1 40  b.  (e)  15  East, 
463.  13  Rep.  23.  Co,  Litt.  33;  and  see  infra,  chap.  11,  sect.  3* 
pi.  2  and  3. 
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inheritsnce  cKf  tlie  wife,  it  would  seem  that  whether 

'  tlie  liuftband  had  heritable  issue  before  his  attainder,  or 

not  till  after  his  pardon,  he  would  be  equally  intitled 

to  curtesy  in  all  estates  of  inheritance  of  which  his  wife 

was  seised  during  the  marriage. 

When  the  attainder  is  for  a  capital  felony,  in  which  Effect  of 
the  crown  is  not  solely  interested,  but  the  Lord  by  P*""***' 
escheat  acquires  a  title,  the  pardon  of  the  King  can  On  the  title 
only  waive  the  forfeiture  of  the  estate  for  a  year  and  a  ^th«  I^d 
day,  during  which  period  he  was  intitled  to  hold  it ; 
after  that,  the  right  of  the  Lord  commenced  (a)  ;  but 
this  life  depends  upon  the  period  when  heritable  issue 
were  bom  to  the  husband. 

Accordingly,  if  the  offi^nce  were  murder,  of  which 
the  husband  was  attainted,  and  he  had  issue  heritable 
to  his  wife's  estate  at  the  period  of  his  attaint,  the  Lord 
of  whom  the  lands  are  holden  has  an  interest  by  escheat 9 
which,  it  is  presumed,  cannot  be  aflPected  by  the  pardon  ^ 
for  after  the  birth  of  the  issue  the  husband,  as  we  have 
seen,  became  sole  tenant  to  the  Lord,  and  by  the  at- 
tainder he  forfeited  his  tenancy,  for  which  the  Lord 
might  enter  and  eject  him.;  it  is,  therefore,  conceived, 
that  under  those  circumstances  the  royal  pardon  cannot, 
by  the  removal  of  the  attainder  by  the  grant  of  such 
pardon,  place  the  husband  in  a  condition  to  claim  cur« 
tesy  of  the  estate,  to  the  prejudice  of  the  Lord  by 
escheat  (d).  If,  however^  there  were  no  heritable 
issue  at  or  prior  to  the  attainder,  the  Lord's  title  to 
escheat  would  not  arise;  because  until  the  husband 
have  such  issue,  he  is  not  sole  tenant  to  the  Lord ;  he 
cannot,  therefore,  escheat  the  tenancy  pro  defectu 
tenentiSy  for  the  wife  is  the  tenant,  and  she  with  her  . 
husband  must  do  homage  until  issue  be  bom  (c).     It: 


(a)  See  2  Black.  Com.  251^  ibr  the  distinction  between  For- 
feiture and  Escheat..  {b)  See  Co.  Litt.  S51.  (c)  2  Bhick. 
Com.  126. 
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appears,  then,  that  the  Lord,  by  esk^heat,  has  no  imme-* 
diate  title  to  the  estate,  upon  the  husband's  attainder 
for  murder,  &c.  under  the  above  circumstances.  But 
the. King,  as  we  have  seen,  would,  in  such  a  case,  be 
intitled  to  the  profits  of  the  land  during  the  marriage  (a)^ 
which  he  may  remit  by  his  pardon  for  that  period. 

The  last  subject  for  consideration  is — 
.  4.  By  what  acts  the  wife  alone  may  defeat  her  hus- 
band's title  to  curtesy. 

Her  power  over  that  right,  in  exercising  her  pri- 
vilege of  election .  between  her  estate  in  tail  and  the 
benefits  given  to  her  by  a  will,  disposing  of  that  estate, 
has  been  noticed  (&)•    . 

The  wife's  attainder  of  treason  may  or  may  not  affect 
her  husband's  title  to  curtesy.  Accordingly,  if  the 
attainder  happen  before  the  birth  of  issue,  and  the 
wife  die,  leaving  issue,  her  husband  will  be  barred  of 
his  curtesy.  Bu^  if  there  had  been  heritable  issue  at 
the  time  of  the  attainder,  it  would  seem,  that  such  at- 
tainder would  not  devest  the  husband's  estate  of  free- 
hold, acquired  by  the  birth  of  issue,  expectant  upon  his 
wife's  death  (c). 

With  respect  to  other  capital  felonies  committed  by 
the  wife,  in  which  the  Lord  by  escheat  is  interested, 
the  effect  of  her  attainder  upon  her  husband's  right  to 
curtesy  depends  upon  the  like  principles  as  those  be- 
fore mentioned.  But  it  is  j)roper  to  be  here  noticed, 
that  by  a  recent  Act  of  Parliament,  it  is  declared,  that 
no  attainder  for  felony  (except  for  the  crimes  of  high 
treason,  petit  treason,  or  murder,  or  of  abetting,  pro- 
curing, or  counselling  the  same)  shall  extend  to  the 
disinheriting  of  any  heir,  nor  to  the  prejudice  of  the 
rights  qfany  person^  other  than  the  offender,  during 
his  natural  life  ovlj  (d).     Hence,  it  seems  that  the 


it 


(a)  Supra,  p.  3.     (b)  Supra,  p,  26, 29.    (c)  L  Hale's  Pi.  Cr.  359. 
Curtesy/'  fo.  249  4.  pi.  3.    (c/)  >54  Geo.  3,  cap.  145. 
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wife's  attainder  of  any  feloily,  except  those  mentioned 

in  the  statute,  will  not  prejudice  her  husband's  title  to 

curtesy ;  and  it  is  to  be  remarked  upon  the  act,  as  to 

its  efiects  on  the  title  by  escheat^  that  by  saving  the 

land  to  the  heir  it  prevents  a  corruption  of  blood,  and  Effect  of  - 

consequently  an  esciieat  to  the  lord,  whose  right  id  f^^Ub^^ 

only  pro  defectu  tenentis  occasioned  by  that  corrup-  upon  the  title 

tlOuCa).  of  the  Lord 

,  by  escheat* 

After  these  remarks,  we  shall  consider  the  at- 
tainder of  the  wife  for  a  felony  excepted  out  of  the 
statute,  with  regard  to  its  effects  upon  her  husband's 
title  to  curtesy. 

Suppose,  then,  the  wife  to  be  attainted  of  murder  Ca«e  of  wife's 
4/ter  the  birth  of  heritable  issue ;  her  husband's  estate  murder*'  ^ 


since 


by  the  curtesy  after  her  death  will  not  be  defeated ;  the  statute, 
for  the  tenancy  continues  notwithstanding  his  wife's  ^^^  ^^^  ' 
attainder,  he  being  sole  tenant,  and  competent  alone 
to  perform  all  the  services  incident  to  the  tenure.  But 
if  there  were  no  heritable  issue  previous  to  the  at- 
tainder, the  husband,  although  issue  be  subsequently 
born,  will  not  be  intitled  to  curtesy,  because  that  issue 
cannot  by  possibility  inherit  the  estate,  on  account  of 
the  attainder,  so  that  the  husband's  title  never  arose  (6). 

The  only  point  remaining  to  be  considered  is  the  Effect  of  her 
effect  upon  the  title  to  curtesy  of  a  charter  of  pardon  ^^^  ^^^ 
obtained  by  the  wife;   and  it  seems  a  consequence  band's  title 
from  what  has  been  said,  that  a  question  upon  this  *®  curtesy  of 

estates  ivnicn 

subject  can  only  arise  where  the  husband  had  no  herit-  she  had  at 
able  issue  at  the  time  of  his  wife's  attainder.  *^®  *^™®  ^J 

If,  then,  whilst  the  husband  has  no  such  issue,  his  and  those  she 
wife  be  attainted  of  any  of  the  offences  which  would  acquired 
estop  his  title  to  curtesy,  as  of  a  crime  excepted  by  the 
statute  passed  in  the  reign  of  the  late  King,  and  before 
referred  to,  and  she  obtains  a  charter  of  pardon,  it  is 
presumed  that  such  pardon  would  not  place  the  hus- 


(a)  4  Hawk.  PL  Cr.  486,  (A)  Co.  Litt.  40. 
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band  in  a  condition  to  claim  curtesy,  at  her  death,  in 
the  estate  of  which  she  was  seised  at  the  time  of  the  at'- 
tainder ;  because  the  pardon  did  not  remove  the  cor* 
ruption  of  blood  that  such  attainder  occasioned  pre** 
Tiously  to  the  grant  of  the  pardon,  which  could  only 
be  done  by  act  of  parliament,  so  that  the  attainder  re* 
maining  in  force  as  to  the  lands  of  which  the  wife  waH 
seised  before  the  pardon,  interrupts  her  husband's  title 
to  curtesy,  which  is  to  be  derived  from  her  (a). 

But  of  lands  of  inheritance  acquired  by  the  wife 
after  the  pardon,  the  husband  will  be  intitled  to  curtesy 
upon  the  birth  of  heritable  issue  and  the  death  of  his 
wife  (3). 

So  also  will  he  be  intitled  if  her  attainder  be  re- 
versed, or  she  die  before  judgment  (c)* 

These  subjects  being  more  fully  detailed  under  title 
"  Dower"  (rf),  the  reader  is  desired  to  refer  to  it. 


(a)  See  1  Leon*  3,  pL  7;  and  Gate  t.  Wisemui^  Dyer  140  i. 
(i)  Co.  Litt.  392.  Perk.  sect.  387.  (c)  4  Black.  Com.  392.  Co. 
Idtt.  390  b.        (d)  Chi^.  1  i,  sect  3>  {d.  2  and  8. 
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CHAPTER  II. 


THE  HUSBAND'S  POWER  OVER  HIS  WIPE'S  REAL 

ESTATES. 

In  this  chapter  I  propose  to  consider-* 

I.  The  interests  qf  the  hmhand  and  wife  in  real 

estates  given  or  devised  to  them  during  the 
marriage;  and  the  effect  of  gifts  or  grants 
from  the  one  to  the  other. 

II.  Discontinuances  of  the  "wtfi^s  estate  by  her  hus» 

bandy  and  the  remedies  which  the  common 
and  statute  laws  have  supplied  to  her,  and 
the  persons  claiming  her  estate,  against  such 
acts. 

III.  The  doctrine  qf  remitter;  and 

IV.  The  husband* s  power  to  forfeit  his  mfe^s  copy^ 

holds;  and  in  what  instances  a  Court  qf 
Equity  will  give  relief. 

I.  Of  gifts  or  devises  to  husband  and  wife. 
It  has  been  long  since  settled,  that  by  gifts  or  devises  Husbandand 
of  freehold  or  copyhold  lands  to  the  husband  and  wife,  ^^  ^^  "®! 

,  ,         ,  take  in  moi6^ 

they  do  not  take  interests  in  jomt-tenancy,  as  other  ties. 
persons,  but  that  they  take  such  benefits  by  entireties. 

Thus,  a  devise  to  A  and  B,  who  are  strangers  to,  and  So  that  he 

have  no  connexion  with  each  other,  creates  a  joint  te-  f^^  cannot 

lawxiuly  con* 

nancy ;  and  a  conveyance  by  one  of  them  will  sever  the  yey  his  wife's 
joint  interest,  and  pass  a  moiety  to  the  alienee :  but  ™terest, 
when  a  devise  is  made  to  the  husband  and  wife,  since 
they  take  by  entireties,  and  not  in  moieties,  the  husband 
alone  cannot,  fay  his  own  conveifnice,  devest  th*  wife^s 
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estate  or  interest,  so  that  if  she  survive  him  she  will  be 
intitled  to  the  whole  (a). 

The  principle  of  these  and  the  like  decisions  is 
founded  upon  that  unity  of  persons  in  man  and  wife, 
which  the  common  law  created  upon  the  due  solem- 
nization of  the  marriage.  By  that  law,  all  gifts,  grants, 
and  devises  to  husband  and  wife,  and  their  heirs, 
operate  in  such  a  manner  as  to  give  to  each  the  whole, 
and  not  in  moieties ;  and  the  husband  alone  cannot  dis- 
nor  forfeit  it.  P^^e  of  any  part  of  the  estate  so  given.    The  law  is  the 

same  whether  the  property  be  in  possession,  remainder, 
or  reversion  (Ji) :  and  such  an  interest  will  not  be  for- 
feited by  the  treason  of  the  husband,  but  the  wife 
Instances  ^^'^  ^^  ^^  whole  (c).  The  same  rule,  as  to  husband 
where  they  and  wife,  taking  in  entirety,  prevails  when  a  feofiment 
ISV^L  with  warranty  is  made  to  a  man  and  woman,  who  after- 
instruments  wards  marry,  and  happen  to  be  impleaded  and  vouch 
iohSvbefore  ^^^  recover  in  value ;  because  at  the  time  of  recovery 
the  marriage,  they  were  husband  and  wife,  and  unable  to  take  in 

moieties.     So  also  if  livery  of  seisin  was  not  made 
secundum  formam  chartce  until  after  the  marriage ;  or 
in  the  case  of  a  grant  to  them  of  a  reversion,  if  attorn- 
ment was  not  made  before  the  solemnization  of  the 
Instance  of     marriage  (rf).  But  they  may  take  in  severalty  by  express 
their  taking    limitation,  as  in  the  instance  of  limitation  to  A.  for  life, 
ins^o^ion.  t^®^  ^^  ^^  husband  for  life  or  in  tail,  with  the  re- 

mainder  to  his  wife  for  life  or  for  years  (e). 


(fl)  Co.  Litt.  187.  Doe.  dem.  Freestone  v.  Parratt,  5  Term 
Kep.  652.  Back  y.  Andrews^  2  Vem.  120.  Prec.  in  Chan.  1. 
Green  y.  King,  2  BL  Rep.  1211.  See  Doe  v.  Wilson,  4  Bam.  y. 
Aid.  303,  and  Preston  on  Abstracts,  vol.  ii.  p.  39. 

(J))  2  Ley.  39.     Co.  Litt.  187,  b.  (c)  Ibid.  187,  a. 

((/)  Co.  Litt.  187,  b,  {e)  Where  a  legacy  was  given  to  hus- 

band and  wife  jointly,  the  wife  being  the  daughter  of  the  testator, 
and  the  husband  a  stranger  in  blood,  it  was  held  that  the  same  duty 
was  payable,  as  if  one  moiety  had  been  given  to  the  husband  and  one 
moiety  to  the  wife.    Attorney  General  v,  Bacchus,  9  Price.  30.    . 
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2.  Upon  the  same  principle  of  union  o{  husband  and  At  common 
wife  so  as  to  be  but  one  person,  the  husband  could  not  ^Jj^j'^^^ 
by  any  common  law  conveyance  give  or  grant  any  estate  pant,  &c.  to 
to  the  wife,    either  in  possession,  reversion,  or  re-    ^*  ^  ^' 
mainder ;  and  the  same  disability  prevailed  in  regard 
to  the  wife  (a):  but  an  exception  to  this  rule  was  intro- 
duced by  the  statute  of  uses(i).     It  was  accordingly  Alteration 
holden  that  if  the  husband  made  a  feofiment  or  convey-  ^ng^^j^jn 
ance  by  lease  and  release  to  A^  to  the  use  of  his  wife  in  put  upon  the 
fee,  such  a  conveyance  would  be  good,  and  the  wife  ^^^^^  ^^ 
seised  of  the  inheritance ;  and  upon  this  reasoning,  that  reason, 
the  legal  estate  passed  from  the  husband  to  the  feoffee 
or  releasee ;  out  of  whose  seisin  the  statute  operating 
upon  the  use  limited  to  the  wife,  transferred  to  it  the 
legal  estate,  which  for  a  moment  was  in  the  feoffee  or 
releasee ;  and  thus,  by  a  subtlety  evading  the  rule  of  the  That  reason 
common  law,  that  the  wife  cannot  take  by  conveyance  f^j^^^" 
from  her  husband.    That,  since  the  statute,  the  legal  husband  to 
estate  must  pass  from  the  husband  to  another  person  in  ^^"^er  to 
order  to  serve  the  limitation  of  the  use  to  the  wife,  ap-  stand  seised 
pears  from  this,  that  the  husband  cannot  covenant  uith  ^  ^^  '^^ 
iier  to  stand  seised  to  her  use.     At  present  the  wife  Instances 
may  take  an  estate  from  her  husband  by  limitation  of  wifemay 
an  use  as  above;  or  by  devise,  because  that  does  not  take  an  estate 
take  efl^t  until  after  the  marriage  is  determined  (c).  from  her 
For  the  same  reason,  a  donation  mortis  causd  by  the  husband. 
husband  to  her  will  be  good  (d).    And  it  seems  that  by 
the  custom  of  particular  places,  as  of  York^  the  wife 
may  take  by  immediate  conyejKnce  from  her  husband  (e)  j 
or  they  may  surrender  copyholds  to  the  use  of  each 
other  (/*),  except  the  husband  be  lord  of  the  manor,  for 


(a)  Litt.  sect.  168.     Co.  Litt.  187,  b.  (6)  27  Hen.  8.  c.  10. 

(c)  Co.  litt-  1 12,  a  and  6.  (</)  Lawson  v.  Lawson,  1  P.  Will. 

441.  MiUer  y.  Miller,  3  P.  WilL  356.  See  Walter  v.  Hodge, 
2  Swan,  92.  (e)  Fitz.  Prescription,  61.  1  Bro.  Abr.  Custom, 

fo,  201,  d.  pL  66.  (/)  Bunting  v.  Lepingwell,  4  Rep.  p.  29. 
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in  that  case  the  grant  would  be  immediate  to  the  wife, 

which,  as  before  is  mentioned,  is  not  admissible  (a). 

Purchase  in       [The  wife  may  also  take  from  the  husband  by  a 

presumed  to  Purchase  made  by  him  in  her  name,  or  in  their  joint 

be  a  gift.        names,  which  will  be  presumed  to  have  been  intended 

as  a  gift  and  advancement  to  her,  unless  evidence  of  a 
different  intention  be  adduced  (6).  And  the  wife,  on 
surviving  the  husband,  will  be  entitled,  unless  the  pro- 
perty being  personal,  he  in  his  lifetime  alienes  it(c). 
So  where  money  was  lent  by  the  husband,  and  the  se- 
curities taken  in  the  joint  names  of  himself  and  wife, 
she  was  held  intitled  by  survivorship  (d).  And  in  a 
late  case,  where  the  husband  purchased  stock  in  the 
name  of  himself  and  his  wife,  the  Lord  Chancellor  said 
that  it  was  primd  facie  a  gift  to  her  in  the  event  of  her 
surviving,  unless  evidence  of  cotemporaneous  acts,  show- 
ing a  contrary  intention,  were  produced  (e).  A  transfer 
by  the  husband  of  stock  already  purchased  into  his  wife's 
name,  or  into  their  joint  names,  would  a  fortiori  be 
presumed  to  be  a  gift  to  her ;  a  transfer  being  stronger 
evidence  of  an  intention  to  give  than  a  purchase  in  the 
name  of  another  (/).  In  the  same  way,  an  expenditure 
voluntarily  incurred  by  the  husband  in  building  upon 
or  improving  his  wife's  estate,  redeeming  the  land-tax, 
or  enfranchising  copyholds  (^),  is  presumed  to  be  in-* 
tended  as  a  benefit  to  her  (A).  But  where  the  husband 
paid  off  part  of  a  debt  due  upon  a  mortgage  of  his  wife's 
leasehold  estate,  under  the  idea  that  he  was  absolutely 


(a)  Firebrass  dem.  Symes  v.  Pennant^  2  Wils.  255. 

(fi)  Kingdon  v.  Bridges,  2  Vem.  Q7-  Glaister  v.  Hewer,  8  Ves. 
199.  (c)  Cfarist'B  Hospital  v.  Budgin,  2  Vem.  683.  (d)  Watts 
V.  Thomas,  2  P,  Will.  364.  {e)  Wilde  v.  Wilde,  31  July, 

1823.  (/)  Oeorge  v.  Bank  of  England,  7  Price,  646.  Rider 

V.  Kidder,  1 0  Ves.  360.  See  Lucas  t.  Lucas,  1  Atk.  270.  {g)  See 
p^U  asct.  4;  (A)  Campion  Cotton,  17  Ves.  263. 
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intitled  to  the  estate,  hii  executor  was  allowed  to  stand 
in  the  place  of  the  mortgagee  (a).] 

II.  The  common  law  imparted  to  the  husband,  as  a  Diacontinu- 

necessary  incideut  to  the  seisin  he  acquired  of  the  wife's  ^j^       * 

freehold  estate  by  the  marriage,  a  power  by  alienation 

of  conrerting  her  interest  in  it  to  a  mere  right ;  for  the 

property  of  the  wife  during  the  coverture  being  vested 

in  her  aad  her  husband  indivisibly,  he  acquired  the 

right  of  possemafty  which  being  conveyed  away  by  him, 

the  wife  was  not  allowed,  from  the  unity  of  their  estate 

and  interest  before  described,  to  consider  the  act  of  her 

husband  a  disseisin  of  herself,  which  might  be  defeated 

by  mere  entry;  but  she  was  permitted  to  contest  the 

right  only :   hence  we  have  the  import  of  the  word 

*'  Discontinuance,"  viz.  the  alienation  o£ the  possessioff 

to  the  prejudice  of  the  person  having  the  right  of  pro- 

pert!/,  defeasible  by  action  only. 

Discontinuance  was  always  the  consequence  when  a  Remedy  for 
tenant  in  tail,  or  a  husband  seised  in  the  right  of  his  ^^^p  ^^ 
wife  of  her  estate  of  inheritance  aliened  by  fine  or  feoff- 
ment ;  the  law  presuming,  that  the  alienors  had  suf- 
ficient interests  to  give  full  effect  to  those  conveyances 
until  the  contrary  was  shown  in  a  court  of  justice  ;  for  fhe  tortiovi 
that  reason  it  did  not  allow  the  estates  of  the  conusee  ^  P&ss  the 
or  feoffee  to  be  defeated  by  entry.     But  the  effects  of  JJ^ff^r  and 
the  fine  or  feoffinent  being  to  give  a  larger  interest  conusor. 
than  the  conusor  or  feoffor  had,  viz.  an  estate  in  fee 
simple,  the  consequeAce  necessarily  was  that  of  the  estates 
tail  being  devested,  which  caused  the  remainders  or 
reversion  depending  upon  it  to  be  displaced  or  discon- 
tinued, and  with  the  estate  tail  to  be  converted  into 
mere  rights ;  to  remedy  which,  the  law  provided  the 
issue  and  the  persons  in  remainder  or  reversion  with 


(a)  Pitt  V.  Pitt,  1  Turn.  Ch.  Rep.  180.  With  respect  to  gifts 
by  the  hus]i>8od  %o  th?  separate  use  of  the  wife>  see  post,  vol.  2, 
chap.  17>  18. 
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Writs  of  Jbrmedon,  as  their  rights  to  the  possession  ac- 
crued ;  but  these  conveyances  were  not  void,  they  passed 
all  the  right  and  interest  which  the  conusor  or  feoffor 
had  at  the  times  when  the  fine  or  feofiment  was  levied 
or  made. 

In  Berrington  v.  Parkhurst,  as  reported  in  13  Eastt 
493,  Lord  Hardwicke  expressed  his  idea  of  a  discon- 
tinuance thus :  "  the  particular  estate  and  all  the  re- 
mainders over  constitute  only  one  estate;  if,  there- 
fore, the  particular  estate  be  hurt,  the  residue  of  the 
fee,  as  subsisting  upon  that,  must  likewise  suffer,  and 
thence,  it  is  said,  that  all  the  remainders  are  discon- 
tinued, because  the  chain  of  interests,  which  are  carved 
out  of  the  fee  and  which  depend  upon  one  another,  is 
broken." 

In  instances  where  the  husband  aliened,  as  above, 
the  inheritance  of  his  wife,  the  law  provided  for  her 
after  his  death,  and  for  her  heirs  or  issue  after  her  de- 
cease, the  writs  of  cui  in  vita  and  sur  cui  in  vita^  but 
which  are  now  obsolete ;  for  by  a  statute  made  in 
the  reign  of  King  Henry  the  eighth  (a),  entry  is  given 
Entry  given  to  the  widow,  and  the  persons  after  her  death  bene- 
Hen.  8*.     '     ficially  interested.     The  act  declares,  "  That  no  fine, 

feoffment,  or  other  act  thereafter  to  be  made,  suffered, 
or  done  by  the  hmhand  onh/y  of  any  manors,  &c.  being 
the  inheritance  or  freehold  of  his  wife  during  the  cover- 
ture, shall  in  any  wise  be  or  make  a  discontinuance 
thereof,  or  be  prejudicial  to  the  wife  or  her  heirs,  or  to 
such  as  shall  have  right,  titlCj  or  interest  to  the  same 
by  the  death  of  such  wife ;  but  that  the  wife,  or  her 
heirs,  and  such  other  to  whom  such  right  shall  apper- 
tain after  her  death,  may  enter  into  such  manors,  &c. 
according  to  their  rights  and  titles  therein,  any  such 
fine,  feoffinent,  or  other  act  of  the  husband  to  the  con- 


(a)  32  Hen.  8.  chap.  28^  sect.  6,  explained  by  the  34  and  35 
Hen.  8,  chap.  22. 
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trary  notwithstanding ;  (fines  levied  by  the  husband 
and  wife  wherennto  the  wife  is  party  and  privy  only 
excepted)/' 

This  being  a  remedial  statute,  courts  of  law  have 
construed  it  according  to  its  spirit  and  intention,  and 
not  according  to  its  letter. 

If,  therefore,  husband  and  wife  be  seised  of  a  joint  Extends  to 

..•/.-I  •^•ij'^i_  •  J  joint  inherit- 

estate  m  fee  simple  or  m  tail  during  the  marriage,  and  ^^  ^f  )^^^^ 
he  aliene  it  by  feoffment,  the  wife  or  her  issue  may  enter  band  and 
upon  the  lands  after  her  death,  (a) ;  but  if  the  con- 
veyance be  by  ^ne  with  proclamations^  then  the  wife 
must  enter  within  five  years  next  after  h6r  husband's  Entry  to  de- 
death,  and  commence  and  prosecute  with  effect  such  ^^^'g^^^c 
proceedings  as  after  mentioned,  or  she  will  be  barred  with  pro- 
by  the  statute  of  non-claim.  clamations. 

Accordingly, — Tenant  for  life,  with  remainder  in  Wife  bound 
fee  to  a  married  woman  :  the  tenant  for  life  levies  a  ^^^  geomd 
fine  with  proclamations,  and  dies,  then  the  husband  husband. 
dies,  upon  which  his  wife  marries  again,  and  the  tenant 
for  life  dies.     Five  years  expire,  and  the  second  hus- 
band dies  before  his  wife.     The  wife   cannot  enter 
under  the  authority  of  this  statute,  she  being  barred  by 
the  fine  and  non-claim,  and  bound  by  the  neglect  of 
her  second  husband  (&).     The  fines  of  the  husband  re- 
lieved against  by  this  statute  are  those  rvithout  procla- 
mations, so  that  fines  zviih  proclamations  not  being 
within  the  act,  the  statute  of  Henry  the  seventh  (c).  Issue  bound 
which  relates  to  fines  with  proclamations,  and  limits  byhusbMida 

*  '  fine,  with 

the  right  of  action  or  entry  to  five  years,  being  unre-  prodama- 
pealed,  bars  the  widow  not  entering  as  above  ;  and  the  **®"** 
issue  in  tail  are  barred  from  the  completion  of  the  fine, 
the  statute  estopping  every  person  claiming  in  privity 
to  the  conusor  (cQ.    Thus, 


(a)  Greneley's  case,  8  Rep.  142.  (6)  Whetstone  v.  Wentworth, 
Dyer  72  b.  (c)  Chap.  24.  (rf)  Co.  Litt.  326.  9  Rep.  140  b.  Cro. 
Car.  477. 
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Husband  and  wife  being  seised  in  tail,  remainder  to 
the  right  heirs  of  the  husband,  have  issue,  and  the  hus« 
band  alone  levies  a  fine  with  proclamations  to  his  own 
use  i  he  then  devises  the  land  to  his  wife  for  lifet  re- 
mainder over,  with  a  condition  to  pay  a  yearly  rent  out 
of  it,  and  a  clause  of  distress,  &c.  was  added.  The  bus-- 
band  dies,  and  his  wife  enters  claiming  for  life  only, 
pays  the  rent,  and  then  dies.  Question,  whether  the 
issue  in  tail  or  the  devisee  in  remainder  should  have 

0 

the  land  ? — and  it  was  determined  against  the  issue, 
because  since  he  must  claim  as  heir  of  the  body  of  his 
father  and  mother,  he  is  estopped  by  the  fine  with 
proclamations  (a). 
Effect  of  en-  But  suppose  there  had  been  remainders  over  upon 
issue  &c.     '  failure  of  issue  by  the  husband  and  wife,  and  that  the 

wife  had  entered  claiming  her  estate-tail,  in  which  case 
she,  as  also  the  persons  in  remainder,  would  have  been 
remitted  to  their  ancient  estates ;  still  such  remitter 
could  not  aid  her  issue,  who  would  continue  to  be 
estopped  by  the  fine  (b) ;  and  whilst  heritable  issue 
existed,  the  persons  claiming  under  the  fine  would  be 
intitled  to  the  estate,  but  which  title  would  cease  upon 
failure  of  the  issue,  and  then  the  persons  in  remainder 
might  enter  under  the  above  statute  of  Henry  the 
eighth  (c). 

Not  only  estates  of  the  wife  in  possession,  but  re- 
versions or  remainders  limited  to  her,  are  within  the 
provisions  of  the  statute. 

If  therefore  the  wife  be  intitled  to  a  reversion  or  re- 
mainder in  tail  or  for  life  expectant  upon  an  estate- 
tail  in  the  husband,  she  may  enter  upon  his  death 
without  issue  notwithstanding  his  discontinuance  by 
feo£Fment ;  and  if  she  neglect  to  do  so,  her  issue,  if  the 
estate  be  in  tail,  and  each  person  in  remainder,  when 


Revenions 
und  remain- 
ders of  wife 
Mrithin  the 
statute. 


(fl)  Dyer,  35 1  b.    {b)  Beaumont's  Case,  9.  Co.  138,  Cro.  Car.  474, 
and  sec  8  Co.  144.    (c)  Hob.  257,  259,  260,  261      And.  39. 
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thare  are  any  sncb,  may  successiyely  enter  so  Boon  as 
their  rights  to  possession  commence  (a).     And  if  the 
discontinuaiice  had  been  by  a  fine  with  proclamations, 
the  wife  and  other  persons  in  remainder  would  have 
had  five  years  to  make  their  entries  from  the  periods 
when  their  respective  titles  to  the  possession  began. 
In  addition  to  which  entries  it  is  required  by  the  statute  Time  when 
of  the  4th  of  Queen  Anne,  chap.  16,  that  for  the  pur-  2,^? 
pose  of  avoiding  a  fine  with  proclamations  an  action  when  to 
shall  be  commenced  within  one  year  after  the  entry  ^'^^^to  be' 
was  made  and  be  prosecuted  with  effect ;  but  in  the  brought,  &c 
above  case,  if  the  husband  tenant  in  tail  had  suffered  a 
recovery,  the  remainder  to  the  wife  and  all  other  re- 
mainders would  have  been  defeated ;  for  the  statute  of 
Henry  the  eighth  provides  only  for  the  entry  of  persons 
having  lawful  rights  and  titles  in  the  property  aliened 
or  discontinued ;  but  the  recovery  duly  and  legally  de- 
stroyed the  wife's  right  and  title,  and  all  others  in  re- 
mainder; and  such  a  bar  incident  to  the  husband's 
estate  in  tail  was  not  intended  to  be  prevented  by  the  Recoveries 
statute.     Nevertheless  if  the  husband  procure  himself  not  prevent- 
to  be  impleaded  upon  a  feigned  title,  and  suffer  a  re-  statute. 
covery  without  voucher,  and  permit  execution  to  be  Ifnotoovi- 
taken  against  himself  and  his  wife,  that  will  be  no  bar  Anient. 
to  the  wife,  but  she  may  enter  (&)• 

If  after  the  discontinuance  of  the  husband  he  and  his  Immediate 
wife  be  divorced  a  vinculo  matrimonii,  she  may  enter  divorce.^" 
immediate^;  for  the  coverture  is  determined,  the  mar- 
riage contract  dissolved,  and  the  wife's  right  to  the 
possession  commenced  from  the  completion  of  the 
divorce  (c). 

Although  the  statute  mentions  feoffinents  made  by  Statute  cx- 
the  husband  only,  from  which  it  might  be  inferred  that  ^^^J^,^)"* 

a  Joint  feofibient  by  him  and  his  wife  was  not  within  its  &c.  by  hus- 
band and 

' — . — wife  of  her 

estate. 

(a)  Co.  Litt.  326.  8  Rep.  144.      (b)  Co.  Litt.  326,  8  Rep.  144. 
Touchst*  46.     (c)  8  Rep.  145. 
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provisions,  yet  the  contrary  construction  has  prevailed^ 

and  for  this  reason,  because  the  wife's  joining  in  the 

feofFment  being  a  void  act  so  far  as  concerned  her 

rights,  and  not  equivalent  to  a  fine  in  which  she  is 

separately  examined,  the  feofiment  is  in  truth  the  sole 

act  of  the  husband  (a).     And  upon  the  same  principle, 

if  they  had  joined  in  a  deed  of  bargain  and  sale^  which 

was  afterwards  inroUed,  the  wife  might  enter  after  her 

husband's  death,  although  she  was  a  party  to  the  deed  j. 

against  which  she  might  plead  non  est  factum  (Ji). ' 

But  such  a         Yet  if  the  wife  were  seised  in  tail  with  remainders 

compaSed^  ^^^^»  *^^  joined  with  her  husband  in  a  feofiment,  and 

hjfine  bars    afterwards  in  a  fine  to  the  feoflPee,  the  feoffment  and 

herissue^tmd  ^^^^^^^^  be  considered  as  one  assurance  ;  and  by  the 

puts  those      fine  the  entry  of  the  wife  and  of  the  issue  would  be 

m  remainder  barred.     The  wife,  therefore,  beinff  barred  of  entry  at 
to  an  action.    ,,.,,,  ,.  Jr  i     -        r 

her  husband's  death  by  the joifit  fine  excepted  cut  of 

the  statute,  it  would  seem,  that  although  a  discon- 
tinuance of  the  remainders  was  effected,  still  that  the 
persons  claiming  in  remainder  could  not  enter  under 
that  act  upon  the  wife's  death,  or  upon  a  failure  of 
issue ;  for  to  bring  the  case  within  the  statute,  the  wife 
must  have  a  right  of  entry  at  her  husband's  death,  or 
the  persons  in  remainder  will  be  left  to  their  remedies 
at  common  law  in  cases  of  discontinuance,  viz.  to 
actions  ofjbmtedon  in  remainder. 

Thus  A  and  B  his  wife  were  seised  of  land  to  them, 
and  the  heirs  of  the  body  of  ^,  with  remainders  suc- 
cessively in  tail  to  C,  2),  and  JE,  with  remainder  to  the 
right  heirs  of  A.  A  and  B  made  a  feoffment  with 
warranty  to  JP;  and  A  and  B  afterwards  joined  in  a 
fine  to  F.  A  died  without  issue ;  C  and  D  in  remainder 
also  died  without  issue  (Z)  being  one  of  the  parties  to 
the  feoflfinent)  j  then  F  the  feoffee  died,  the  lands  de- 
scending to  his  son  and  heir.     Lastly  B  the  wife  died. 


(a)  Co.  Litt.  326.  (A)  10  Rep.  43. 
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Question,  whether  the  entry  of  E  (the  last  remainder^t 
man  in  tail)  upon  the  feoffee's  heir  was  lawful  ?  And 
it  was  decided  in  the  negative ;  the  court  agreeing  that 
the  feoffment  was  a  discontinuance,  and  that  it  and  the 
£ne  made  but  one  assurance ;  that  the  persons  in  re« 
mainder  could  not  enter,  but  were  in  the  same  situation 
as  discontinuees  at  common  law  (a). 

Agreeably  with  the  remarks  preceding  the  last  case, 
the  Court  observed  "  that  when  the  wife  was  barred, 
and  the  estate  destroyed  by  the  fine,  that  she  could 
not  enter,  neither  could  the  persons  in  remainder.**  . 
That  observation  obviously  applied  to  the  joint  act  of 
husband  and  wife,  by  which  she  parted  with  her  in- 
terest before  her  right  of  entry  accrued,  and  to  do  which 
she  was  permitted  by  the  statute.  The  act,  therefore, 
did  not  apply  to  such  a  case,  so  that  the  persons  in  re- 
mainder were  left  to  their  remedies  at  common  law. 

But  suppose  the  wife  to  be  seised  in  tail,  with  re-  Instance 
mainders  over,  and  the  husband  to  discontinue  these  ^K^®  J^* 
estates,  and  then  to  die;  and  the  wife,  before  entry,  to  after herhus^ 
levy  a  fine  with  proclamations  and  to  die  without  issue,  land's  dis- 
Would  the  persons  in  remainder  be  allowed  to  enter  after  death, 
upon  the  discontinuee  ?     It  is  presumed   that  they  and  before 
would  be  so  intitled,  for  notwithstanding  by  the  fine  ^^  would " 
the  wife  so  far  confirmed  her  husband's  discontinuance  »ot  probably 
as  ta  bar  her  own  entry  under  the  statute ;  yet  as  the  ^nesof  the 
right  of  those  in  remainder  to  enter  upon  the  wife's  persons  in 
death  without  issue  was  vested  and  complete  at  the  J^erthe 
husband's  death,  the  act,  by  which  she  defeated  her  statute. 
own  entry  and  estate  in  tail,  could  not,  it  is  conceived, 
injure  those  in  remainder  by  depriving  them  of  the 
privileges  imparted  for  their  benefit  by  the  statute. 

The  act  of  fienry  the  eighth  does  not  extend  to  Entry  to 
irregular  entries,  as  Hobart  terms  them,  which  are  I^rdbyes- 

cheat  not 
given  by  the 
statute. 


(a)  King  v.  Edwards,  Cro.  Car.  320. 
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giyen  by  special  statutes  differing  from  the  reasons  of 
the  common  law. 

If,  therefore,  the  wife  die  without  heirs  after  her 
husband's  alienation  of  her  estate,  the  lord  by  escheat 
cannot  enter  under  the  authority  of  the  statute.     He 
was  not  within  its  contemplation ;  such  persons  only 
being  so  who  had  rights  or  interests  at  the  time  of 
alienation,  and  whose  entries  were  given  in  pursuance 
of  them  (a). 
Copyholds ;        Copyhold  lands  are  not  included  within  the  letter 
Sic  statute.    ^^  equity  of  the  statute,  and,  as  it  seems,  without  pre- 
judice to  the  wife,  except  in  the  special  cases  after 
In  general     mentioned,  since  the  husband  cannot  by  the  general 
incapable  of  ^^^  ^£  copyholds  discontinue  his  wife's  estate  by  sur^ 

being  dis-  *  ^  •' 

continued,      render;  for  nothing  passes  to  the  surrenderee  but  what 

the  surrenderor  may  lawfully  part  with ;  so  that  if  a 
husband,  being  seised  of  copyhold  lands  in  right  of  his 
wife,  surrender  them  to  the  use  of  a  person  and  his 
heirs,  that  will  create  no  discontinuance,  but  the  wife 
may  enter  after  her  husband's  death  (6). 

Since,  however,  custom  is  the  basis  of  the  rights  of 
copyholders,  it  seems  (as  it  has  been  adjudged)  that  if 
such  cufilbom  authorised  a  tenant  in  tail  of  copyholds  to 
make  a  discontinuance  by  surrender,  a  surrender  would 
have  that  effect  (c) ;  the  custom  in  this  instance  giving 
an  effect  to  the  surrender  in  passing  a  larger  estate 
than  the  surrenderor  had,  which  from  the  nature  of 
such  instrument  it  would  not  otherwise  have  possessed. 
Copyholds,  then,  not  being  within  the  statute,  the  wife 
in  instances  of  special  customs  enabling  her  husband 
to  discontinue  her  estate  by  surrender  if  left  to  her 
remedy  at  cmnmon  law ;  and,  according  to  JErish  and 


(a)  Hob.  243—261.  (3)  4  Co.  23.  Gilb.  Ten.  178—189. 

Bullock  V.  Dibley.  Moor's  Rep.  596.  Poph.  38.  Knight  v.  Foot- 
man. Leon.  95.  Roll  Abr.  632.  (c)  Bulien  v.  Grant.  Cro. 
Ella.  148,  717. 
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Bioers  {a\  she  may  have  the  writ  of  ctd  in  vita^  or  a 
plamt  in  the  nature  of  that  writ  (b).  But  Chitf Baron 
Mamooodj  according  to  Saville  GTJj  said  that  copyhold 
mterests  were  within  general  statutes  where  no  pre- 
judice was  done  to  the  custom,  and  that  the  statute  of 
Westminster  the  second,  chap.  4,  which  gare  a  cui  in 
vita^  extended  to  copyholds  (c). 

At  the  common  law  if  the  husband  aliened  by  feoff*  Entry  it 
ment  or  grant  the  freehold  of  his  wife  for  the  life  of  given  by  the 

^  •  •  /•"t        statute  where 

the  feoffee  or  grantee,  that  was  a  discontinuance  of  her  the  writ  cut 
estate,  and  upon  surviving  her  husband  she  was  intitled  •^  ^^^  "'^^ 
to  the  writ  of  cui  in  vita  (d) ;  and  since  the  statute  of  Common  la^% 
Henry  the  eighth  she  may  enter  upon  the  feoflfee  or 


(a)  Cro.  £lis.  717.  (6)  DaL  1 16,  pL  8. 

(c)  S.  P.  Cro.  Car.  43.  3  Co.  9.  a.  Dyer,  264.  a.  The  action 
must  be  by  plaint  in  the  Lord's  Court,  the  proper  remedy  for  copy- 
holders.    Co.  Litt.  60.  a. 

It  was  said  ixi  Cdlins  v.  Cancke,  Oro»  Jac.  105,  and  in  Dal.  1 16, 
pL  8^  that  the  wife's  estate  was  discontinued  by  the  husband's  sur- 
vender,  but  the  contrary  is  settled.  And  it  does  not  appear  to  have 
been  decided  that  custom  can  give  to  his  surrender  the  effect  of  a 
discontinuance.  The  husband  may  by  custom  have  a  larger  interest 
in  his  wi^'s  copyhold  than  that  which  he  takes  by  the  general  law 
(see  ]  H.  BL  343.  Watk.  Cop.  vdi.  ii.  p.  88,  n.),  and  in  snich  case 
his  anrrender  will  operate  to  the  extent  of  that  interest;  but  in 
general  a  surrender,  though  followed  by  admittance,  has  no  wrong- 
fol  effect,  but  leaves  the  party  entitled  at  liberty  to  enter.  Cro.  Elix. 
90.  Watk.  Cop.  vol.  i.  p.  61.  The  case  of  Bullen  v.  Grant,  cited  in 
the  text,  related  only  to  the  effect  of  a  surrender  by  tenant  in  tail 
of  a  copyhold,  which  was  sometimes  said  to  be  by  custom  a  diaooo- 
timiance.  The  ancient  authorities,  which  are  much  at  variance  on 
this  subject,  were  considered  in  Carr  v.  Singer,  2  Ves.  Sen.  603, 
and  it  may  be  inferred  from  that  case  that  the  surrender  of  tenant 
in  tail  is  not  a  diaoontinuance,  but  that  when  it  has  any  effect  be- 
yond his  life,  it  is  a  bar  of  the  estate  tail. 

If  the  husband's  surrender  could  in  any  case  operate  as  a  discon- 
tinoanoe,  there  would  be  good  ground  for  contending  that  the  case 
would  be  within  the  statute  32  Hen.  VIIL  and  that  the  wife  might 
might  therefore  enter.  See  Cro.  Car.  43.  Gilb.  Ten.  184.  Baoon. 
Ab.  copyhold,  C.  2.  {d)  Ffte.  N.  B.  19S. 
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And  such 
entry  is  re- 
gulated by 
the  common 
law. 


Entry,  &c. 
to  avoid  fine 
with  procla- 
mations. 


grantee  at  her  husband's  death ;  for  in  all  cases  where 
she  was  intitled  to.  the  above  writ,  a  right  of  entry  is 
given  to  her  by  that  statute. 

But  although  by  that  act  the  cases  within  it  are  no 
longer  to  be  considered  in  strictness  discontinuances, 
as  a  power  of  entry  is  given ;  it  would  seem  that  the 
right  of  entry  must  be  subject  to  the  law  applicable  to 
entries  in  general. 

If,  therefore,  feoffee  in  fee  of  the  wife's  lands  by  the 
husband's  discontinuance  die,  and  the  estate  descend 
upon  his  heir,  it  seems  that  the  wife  after  her  husband's 
death,  or  her  heirs,  or  the  persons  in  remainder,  could 
not  enter  under  the  statute,  but  must  resort  to  their 
common  law  remedies  by  action ;  because  such  entries, 
by  the  general  law  regulating  entries,  are  tolled  by  the 
descent  cast  upon  the  feoffee's  heir ;  for,  as  the  heir 
in  such  cases  succeeds  to  the  estate  by  the  act  of  law, 
it  protects  his  title,  and  will  not  suffer  his  possession 
under  ]it  to  be  devested  by  a  mere  entry,  but  upon 
proof  of  the  claimant's  title  in  an  action  (a). 

It  is  to  be  remarked,  that  the  above  is  a  case  in 
which  the  common  law  is  not  altered  by  the  statute  of 
32  Henry  VIII.  c.  33,  for  that  act  continues  a  right 
of  entry  after  a  descent  cast  upon  the  heir  of  a  disseisor , 
unless  such  disseisor  had  peaceable  possession  five  years 
next  after  the  disseisin  (6). 

In  regard  to  the  law  concerning  entries,  distinctions 
prevail  necessary  to  be  known,  especially  in  consequence 
of  the  statutes  which  have  been  made ;  and  the  results 
appear  to  be  as  follow : 

^Vhenever  a  right  of  entry  subsists  after  a  fine  has 
been  levied  with  proclamations^  an  actual  entry  must 
be  made  within^i^e  years,  and  an  action  of  ejectment 


{a)  Litt.  sect.  385.  Cro.  Car.  320.  But  this  is  very  questionable^ 
as  the  entry  of  a  feme  covert  is  not  taken  away  by  a  descsent  cast 
during  the  coverture^  unless  she  was  disseised  before  marriage.  Co. 
Litt.  246,  a.  (6)  Go.  Litt.  256.  3  Black.  Com.  177. 
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must  be  commenced  within  one  year  from  the  time  of 
such  entry,  and  prosecuted  with  effect  {a). 

A  fine  at  common  law,  i.  e.  without  proclamations,  And  a  fine  at 
being  neither  within  the  statute  of  4  Henry  VI L  c.  S4, 
nor  the  statute  of  Anne,  may  be  defeated  by  entry 
iff  action  at  any  time  within  twenty  years  after  the 
claimant's  right  accrued,  such  limitation  being  imposed 
by  the  21  James  1.  c,  16  (b).  And  by  the  same  act, 
all  other  entries  are  barred  if  not  made  within  the  same 
period. 

When  the  claimant's  entry  is  taken  away,  and  a  right  Remedr 
of  action  only  remains,  as  in  all  cases  of  discontinuances  ^  no^righT 
not  within  the  above  statute  of  Henry  the  eighth,  the  of  entry. 
party  in  reversion  or  remainder  can  only  claim  by 
bringing  a  real  action  a  formedon  (c),  which  by  the 
above  statute  of  James  must  be  commenced  within 
twenty  years  from  the  accruing  of  the  right.     And 
since  the  widow's  right  of  action  on  account  of  the 
jiusband's  discontinuance  of  her  estate  is,  by  the  statute 
of  Henrf  the  eighth,  displaced  for  a  right  of  entry,  such 
right  will  be  barred  (as  before  observed)  as  rights  of 
entry  in  general. 

The  statutes  contain  saving  and  excepting  clauses  of  As  to  the 
the  rights  of  infants,  married  women,  &c.  but  when  ^a^  in 
the  disabilities  terminate,  the  bars  commence  from  the  statutes 
those  periods,  and  will  proceed  although  a  subsequent  ™^^f^* 
disability  may  occur ;  as  for  instance,  if,  when  the  time  entry. 
bc^s  to  run,  a  single  woman  marries,  coverture  will  ^^^^^^'^ 
not  prevent  the  completion  of  the  bar,  computing  the  their  re- 
termination  from  the  period  when  such  bar  began  (rf).  '"©▼"l- 

In  cases  of  fines  with  proclamations  six  years  are 
allowed  by  the  4th  of  Anne,  c.  16,  from  the  disabilities 


(a)  4  Anne,  c.  16,  sect.  16.  Compere  v.  Hickes,  7  Term  Rep. 
73^.  Berrington  v.  Parkhurst^  1 3  East,  489.  And  Tanner  v.  Mer- 
hrtt,  WiUeg  Rep.  182.  (A)  2  Wils.  45—47.  (c)  4  Hen.  7,  c.  24. 
1  Vem.  213.  Willes  R«?p.  342.  {^)  Duroure  v.  Jones,  4  Term 
Rep.  B.  R.  300. 
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ceasing  to  enter  and  bring  an  action ;  and  in  all  other 
cases  ten  years  are  allowed  by  the  statute  91  James  I. 
from  the  terminations  of  such  disabilities  ;  and  it  seems 
that  if  the  disability  under  the  last  statute  (Continue 
during  the  life  of  the  person  Jirst  having  right,  then 
his  heir  will  be  intitled  to  the  period  of  ten  years,  and 
no  more,  from  the  death  of  his  ancestor  to  prosecute 
his  title  (ji). 
How  entrv  Entry  upon  the  whole  or  on  part  of  the  premises  in 

*®     ™   **     the  name  of  the  whole,  when  situate  in  one  county,  is 

the  method  of  taking  possession,  when  it  can  be  done 
Continual      peaceably,  and  where  actual  entry  is  necessary.     The 

same  steps  must  be  taken  in  each  county  when  the 
lands  lie  in  different  counties*  But  when  a  peaceable 
entry  cannot  be  made,  the  person  intitled  may  make 
claim  as  near  to  the  estate  as  he  is  able,  observing  the 
same  forms  and  solemnities  as  in  formal  or  actual  entry. 
And  since  that  amounts  in  law  to  an  actual  entry,  it 
will  have  the  same  effect,  as  it  is  presumed,  and  in  par- 
ticular to  authorise  the  proceedings  required  by  the 
above  statute  of  Anne.  This  claim  being  necessary  to 
be  repeated  once  in  every  year,  was  called  ^^  Continual 
Claim,''  which  having  been  fully  treated  upon  by 
Littleton^  and  by  Lord  Coke  in  his  Commentary,  the 
reader  is  referred  to  the  chapter  upon  that  subject  (ft). 
Actual  entry  With  respect  to  a  fine  with  proclamations,  it  has  been 
cessary  to*  repeatedly  decided  that  an  entry  to  avoid  it  must  be 
avoid  a  fine   formal  and  actual^  in  the  strictest  sense  of  those  terms, 

with  proda- 
mations. 


(a)  Doe  V.  Jesson,  6  East^  80.  For  the  construction  of  the  sta- 
tutes of  fines  and  limitations,  see  Plowd.  355.  1  and  2  Salk.  339 — 
422.  4  Bro.  Pari.  Ca.  oct.  ed.  66.  1  Leon.  21 1—215.  3  Rep.  87. 
Say.  128.  Cro.  Eliz.  890.  2  H.  Black.  584.  Cotterell  v.  Button, 
4  Taunt.  826.  Tolson  v.  Kaye,  3  Brod.  and  Bing.  ^17.«Widdowson  v. 
Harrington,  i  Jac.  and  Walk.  532.  Cholmondelej  v.  Clinton, 
2  Jac.  and  Walk,  i .  1  Turner^,  Ch.  Rep.  107.  (b)  Co.  Litt.  260, 
particularly  sect.  4 17, /1 19,  420,  422, 423. 
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when  it  can  be  so  made  in.peace  (a).  And  the  claimant 
should  express  that  the  entry  is  made  to  avoid  all 
fines ;  but  it  has  been  established  from  the  year  I7OS, 
and  by  practice  since  that  time,  that  actual  entry  to 
^  support  an  ejectment  is  necessary  only  to  avoid  a  fine 
with  proclamations.  Such  entry  may  be  made  either 
by  the  claimant  or  any  person  by  his  authority,  or  by  a 
person  on  his  behalf  without  authority,  if  he  assent  to 
the  entry  within  the  five  years  (6) ;  which  assent  may 
be  signified  by  his  bringing  an  action  of  ejectment. 

III.  After  considering  the  remedy  given  to  the  wife 
by  the  statute  of  Henry  the  eighth  against  her  bus* 
band's  discontinuance  of  her  estate,  it  is  proper  to 
notice  the  provision  made  by  the  common  law  to  re- 
pair the  injury  whenever  the  opportunity  o£Pered.  In 
order  to  understand  this  subject,  it  will  be  necessary**- 
fa'St,  to  consider  the  common  law  remedy-— and  se* 
cbndb/j  the  alteration  made  in  it  by  the  statute  of 
uses  (c),  and  the  act  of  the  32  of  Henry  the  eighth  (jf). 

1.  The  common  law  remedy  by  remitter. 

Remitters  are  twofold :  the  first  is  when  a  person,  R«™^ter 
bonng  apnor  and  perfect  right  to  an  estate  recover^  ot  action. 
able  by  action  only,  has  cast  upon  him  and  not  gained 
by  his  own  act  a  defeasible  estate  oi  freehold  in  the 
same  premises.  The  second  is  where  the  party  has  the 
power  of  clothing  his  ancient  right  by  entry.  In  the 
first  case,  since  the  party  cannot  bring  an  action  against 
himself  to  establish  his  prior  and  better  right,  the  law 
affords  redress  by  remitting  him  to  such  right,  i.  e.  in 
extending  to  him  the  same  advantages  as  if  there  had 
been  no  obstacle  to  his  recovery,  and  he  had  been  in  a 
situation  to  have  commenced,  and  had  prosecuted  with 


(a)  Berringtonv  Parkhurst,  13  East,  495.  2  Stra.  1086.  4  Bro. 
ParL  Ca.  85^  od.  ed,  Dougl.  486.  (b)  Fitchet  v.  Adams,  2  Stra. 
1 1 28.  Audley  v.  Pollard,  Cro.  Eliz.  56 1 .  (c)  27  Hen.  8.  c  1 0. 
id)  Chap.  28. 
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Tlie  second 
defeasible 
estate  must 
be  an  tm- 
medicle  free* 
hold  cast 
upon  the 
party,  and 
«io/ acquired 
by  him  or 
her. 


efFect,  a  real  action  to  establish  his  prior  right  (a). 
In  order  to  eflPeet  this  species  of  remitter,  the  second 
defeasible  estate  must  be  an  immediate  freehold  and 
ccLSt  upon  the  party  having  the  prior  right  recoverable 
by  action  only,  because  the  action  could  not  be  brought 
against  a  person  having  less  than  an  estate  of  freehold ; 
and  until  the  party  were  intitled  to  the  possession  no 
right  of  action  could  accrue.  But  this  second  estate 
must  not  have  been  acquired  by  the  act  of  the  person 
to  be  remitted,  for  against  his  own  deed  and  agree- 
ment he  would  not  have  been  allowed  to  recover  his 
prior  right  in  an  action  if  he  had  been  under  circum- 
stances enabling  him  to  have  brought  one  (6).  Hence, 
if  the  party  could  have  no  remedy  by  action  for  his  first 
or  old  right,  if  the  defeasible  estate  of  freehold  were 
in  another  person  instead  of  being  in  himself,  he  can- 
not be  remitted  (c) ;  as  where  he  is  barred  of  his  first 
right  by  the  fine  or  warranty  of  his  ancestor  (d). 

Suppose,  then,  tenant  in  tail  to  discontinue  by  feoff- 
ment the  estate  tail,  and  then  to  disseise  or  to  turn  out 
of  possession  the  alienee,  or  to  take  back  to  himself  an 
estate  in  tail,  or  for  life  with  remainder  to  his  first  and 
other  son  and  sons  successively  in  tail,  and  to  die  seised 
leaving  a  son :  in  either  of  these  cases  the  common  law 
remits  the  son  upon  his  father's  death,  but  not  before, 
because  the  son's  right  to  the  possession  did  not  com- 
mence sooner  (e) ;  yet  the  father  is  not  remitted,  be- 
cause it  was  his  own  act  and  folly  to  take  back  the 
defeasible  estate,  which  circumstance  is  a  bar  to  his  re- 
covering hi*  former  right  by  action  {/). 


(a)  But  the  party  on  whom  a  defeasible  estate  of  freehold  is  thus 
cast^  if  sui  juris^  may  it  seems  waive  his  former  right  of  action^ 
and  elect  to  hold  the  new  estate  without  being  remitted.  Bro. 
Remitter,  pi.  39.  2  Roll  Rep.  34.  18  Vin.  Ab.  454.  pL  2,  3. 
contra  Keilw.  20.  {b)  Co.  Litt.  363  b.  (c)  Co.  Litt.  349  b, 
(d)  Moor,  11. 5.  See  also  Co.  Litt.  347,  348,  358.  (e)  Co.  Litt. 
358.     (/)  Litt.  sect.  659. 
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But  tliere  was  an  exception  to  this  latter  doctrine 
ansing  {rem  the  nature  of  the  estate  which  the  discon^ 
tinuor  had  at  the  time  of  the  discontinuance. 

Thus  if  husband  and  wife  were  tenants  in  special  ^^*^^  ^^ 

r  remitter  as 

tail,  with  remainder  to  jB,  and  the  husband  discon-  an  exception 
tinaed  the  estate,  and  afterwards  took  back  to  himself  *?  ^f/^*^ 

that  the  se- 

and  wife  an  estate  in  special  tail,  the  wife  would  by  the  cbnd  estate 
common  law,  before  the  statute  of  uses  and  the  act  of  m'wt;  not  be 
92  Hen.  8.  c.  28,  be  remitted  to  her  first  estate  tail,  ^  act  of 
and  immediately  so,  without  regard  to  her  husband's  ^^^  P^^7* 
death ;  for  she  had  a  present  right  to  the  freehold, 
and  not  a  future  one,  as  in  the  instance  of  the  issue 
before  mentioned  (a).     The  consequence  of  which  re- 
mitter necessarily  was  the  remitter  also  of  the  husband ; 
for  although  the  taking  back  of  the  second  defeasible 
estate  was  his^  not  her  act  (&),  yet  since  they,  as  has 
been  before  observed  (c),  took  the  new  estate  in  en* 
tireiy  and  not  in  severalty,  the  remitter  of  the  one  was 
necessarily  also  that  of  the  other  {(£). 


(a)  Go.  Litt.  351  h,  352  a.  (6)  It  is  stated  by  Littleton  to  be 
an  exception  to  this  doctrine,  if  the  second  estate  be  acquired  by 
^tff^imng  the  discontinaee^  and  the  husband  and  wife  are  of  covin 
and  consent  that  the  disseisin  should  be  made :  in  this  case  he  says 
there  shall  be  no  remitter,  because  the  wife  is  a  disseisoress.  Sect.  678. 
But  hord  Coke  observes  upon  this,  that  a  feme  covert  cannot  be  a 
disseisoress  either  by  her  commandment  or  procurement  precedent, 
or  by  her  assent  or  agreement  subsequent.  As  to  the  «cts  by  which 
a  feme  covert  may  be  said  to  become  a  disseisoress,  several  con- 
flicting, cases  are  collected  in  Vin.  Ab.  Tit.  Disseisin,  D.  E.  F. 
which  relate  chiefly  to  the  form  in  which  the  action  was  to  be  brought 
by  the  disseisee.  It  is  laid  down  in  one  of  these  cases,  (F.  pi.  5.) 
and  it  seems  to  be  consistent  with  principle,  that  if  the  husband  and 
wife  wmngfiilly  enter,  claiming  in  right  of  the  latter,  it  shall  be 
taken  as  the  act  of  the  husband  only,  and  therefore  that  the  wife  is 
not  a  disseisoress.  It  is  probable,  therefore,  that  the  exception 
aUnded  to  above,  could  only  exist  in  the  case  of  a  disseisin  by  the 
soLe  act'of  the  wife ;  and  even  in  that  case,  the  wife  having  now  a  right 
of  entry  under  the  statute  on  her  husband's  death,  would  it  seems 
then bcr remitted,    (c)  Ante,  j^.  51.    (i/)  Litt.  sect.  672.  Hob.  355. 
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RemittCTs  Since  remitters  tended  to  the  advancement  of  an- 

and  why!  cient  rights»  they  were  favoured  and  promoted  by  the 
Remitter  of  common  law.  When  the  ancient  and  new  rights  met 
vented^by'^  together  in  the  wife,  the  remitter  was  instantaneous, 
her  hus-  and  the  husband's  disagreement  to  it  was  ineffectual  to 
agreefng  "  prevent  it ;  for  the  remitter  preceded  such  disagree- 
to  it.  ment,  so  that  the  wife's  prior  right  having  been  re- 
stored, could  not  afterwards  be  devested  by  her  hus- 
When  she  band's  dissent.  Neither  was  the  wife,  after  her  hus- 
a^r,?  l-d'.  d^th,  permitted  f  w«ve  her  remftter.  «d 
remitter,  and  claim  the  estate  limited  to  her  during  the  marriage  (a). 
accord?^*  to  -  ^^^  ^^  regard  to  this  privilege  of  election,  it  was  only 
her  election,    prevented  when  the  first  estate  could  not  be  waived  by 

the  wife,  as  when  taken  by  her  btfore  marriage,  in 
which  case  she  could  not,  upon  surviving  her  husband, 
disannul,  by  her  election  to  take  the  second  estate,  the 
remitter  which  the  law  had  worked  during  such  mai^ 
riage.  If,  however,  both  rights  or  estates  were  void- 
able by  her,  as  when  both  accrued  during  the  marriage, 
in  such  case  she  might  have  elected  upon  her  husband's 
death,  either  to  be  remitted  to  her  first  title,  or  to  re- 
nounce it,  and  take  as  a  purchaser  under  her  second 
title ;  but  this  power  of  election  was  subject  to  this  re- 
striction, that  it  could  not  be  exercised  if  it  tended  to 
the  injury  of  another  person.  These  propositions  will 
more  clearly  appear  from  the  two  following  cases. 

Lands  were  given  to  husband  and  wife,  and  their 
heirs,  and  the  husband  made  a  feoffment  in  fee,  and 
then  the  feoffee  regranted  the  estate  to  the  husband  and 
wife  in  tail,  and  the  husband  died;  the  wife  might 
have  elected  between  the  two  interests  or  estates  given 
to  her  after  the  marriage.  But  if  the  lands  had  been 
given  to  the  husband  and  wife  in  special  tail,  with  re- 
mainder to  A  ;  and  the  husband  made  a  feoffment  in 


(a)  Co.  Litt.  356  h,  357  a. 
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fee  simple,  and  the  feoffee  granted  the  esti^te  back 
]i^am  to  tbem  for  lifei  with  remainder  to  jB  in  fee : 
although  this  would  be  a  case  of  election  in  regard  to 
the  wife,  as  both  estates  or  rights  accrued  during  the 
marriage,  yet  as  A  would  be  prejudiced  by  her  electing 
to  take  the  second  estate  under  the  feoffment,  the  law 
as  in  general  remits  her  to  her  former  estate,  without 
respect  to  her  election  (a). 

The  second  species  of  remitter  is  where  a  person  has  Kemitter 
the  power  of  clothing  his  ancient  right  by  entn/.    Two  ^P^  *  "8^* 
things  must  concul*  in  this  remitter ;  a  right  of  entry  may  be  when 
in  respect  of  the  old  title,  and,  as  it  is  presumed,  an  ^^^  aeoond 
entry  under  the  new  (A),  except  when  the  latter  is  ac-  quired  by  the 
quired  by  descent,  and  then  no  entry  is  necessary.  act  of  the 

Remitter  upon  a  right  of  entry  has  an  advantage  ^^^^' 
which  does  not  belong  to  remitter  upon  a  right  of 
action.  Thus,  if  a  disseissee  retake  by  his  own  act  an 
estate  in  the  land,  and  enter,  he  will  be  remitted  (c),; 
because  the  law  in  favour  of  right  and  for  the  remedy 
of  wrong  operates  upon  the  entry,  a  common  law  right, 
and  effects  a  remitter ;  yet  as  the  second  estate  was 
acquired  by  the  act  of  the  party,  he  may  elect  whether 
he  will  be  remitted  or  take  such  second  estate  (d).  But 
if  the  second  or  wrongful  estate  be  cast  upon  such " 
person  bi/  the  law,,  he  will  be  remitted  nolens  volens. 
Accordingly,  if  the  father  disseise  his  son,  and  dies 


(a)  Hob.  71,  255.  (4)  Co.  Litt.  363  h.  364  a.    Gilb.  Ten. 

129.  1  Lev.  49.  2  Bulatr.  29.  Cro.  Car.  145.  But  according 
to  some  authorities^  the  remitter  takes  place  when  the  right  of  pos- 
sesnon  is  acquired  under  the  new  estate  (except  when  acquired  by 
the  act  of  the  partj^  or  hj  way  of  use).  Hob.  256,  see  post  and 
Preston  on  Abstracts,  vol.  ii.  p.  330.  (c)  Co.  Litt.  363  6. 

(d)  This  agrees  with  what  is  said  in  Keilw.  41.  But  in  the  sub- 
sequent case  of  Wood  ▼.  Shirley,  it  was  laid  down  according  to  the 
report  in  2  Roll.  Rep.  34,  35,  that  a  party  having  a  right  of  entry, 
who  acquires  a  new  estate  either  by  act  of  law  or  by  his  own  act,  and 
enters,  is  remitted  without  the  power  of  election.  See  sdso  Litt. 
695,  696.     Gilb.  Ten.  129. 
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fleiseid,  upon  which  the  fee  acquired  by  the  disseisin 
descends  to  the  son  as  heir,  he  is  instantly  remitted  (a). 

[But  if  the  party  having  a  right  of  entry  takes  a  new 
estate,  by  matter  of  record,  he  is  estopped  from  claiming 
in  his  former  right  and  is  not  remitted  (b).  If  he  takes 
a  new  estate  by  deed  indented,  he  is  not  remitted  on 
acquiring  it  (c),  but  it  has  been  decided  that  on  en- 
tering under  the  new  title,  he  is  remitted  ((/)0 

What  has  been  said  upon  the  common  law  doctrine 
of  remitter  will  be  sufficient  to  give  an  idea  of  the 
principles  upon  which  it  is  founded :  the  consideration 
of  which  was  necessary  to  the  understanding  of  what 
follows  upon  this  subject.  The  doctrine  is  fully  dis- 
cussed by  Littleton^  in  his  chapter  "  Remitter  (e),** 
and  By  Lord  Coke  in  his  commentary  upon  the  text ; 
which,  for  details,  may  be  consulted  by  the  reader. 

I  shall  now  proceed — 

2dly — To  the  consideration  of  the  alterations  made 
in  the  common  law  of  remitter  by  the  statute  of  uses. 

By  this  statute  (y)  it  is  enacted,  that  when  any 
person  shall  be  seised  of  lands,  &c.  to  the  use,  con- 
fidence, or  trust  of  any  other  person,  &c.  the  person^ 
&c.  intitled  to  the  iise  in  fee  simple,  fee  tail,  for  life 
or  years,  or  otherwise,  shall  from  thenceforth  stand 
and  be  seised  or  possessed  of  the  iand,  &c.  of  and  in 
the  like  estates  as  they  have  in  the  use,  trust,  or  con- 
fidence ;  and  that  the  estate  of  the  person  so  seised  to 
uses  shall  be  deemed  to  be  in  him  or  them  that  have 
the  use,  in  such  qiiality^  manner^  form,  and  condition 
as  they  had  before  in  the  use. 

It  appears  that  this  statute  expressly  transfers  the 
freehold  and  possession  to  the  person  to  whom  the  use 


(a)  KeUw.  41,  pi.  7.  (b)  Co.  Litt.3(53  ft.    Gflb.  Ten.  129. 

(c)  Ibid.  {d)  Beauchamp  v.  Dale,  Cro.  Elk.  20.  Hob.  256. 

This  IB  analogous  to  the  effect  of  an  entry  under  a  new  estate  ac- 
quired by  way  of  use,  po9t,  p.  74.  (e)  Co.  IJtt.  347  ft.  (f)^7  Hen. 
8,  c.  10. 
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or  trust  of  the  lands  is  limited ;  but  it  qualifies  the 
title,  and  the  possession  of  the  cestuique  use^  in  de- 
claring that  the  possession  and  interest  so  transferred 
shall  be  in,  and  taken  by  him  in  such  quality,  manner, 
and  form  as  he  had  before  in  the  itsey  which  implies  a 
negative,  viz.  that  the  possession  and  interest  so  taken 
shall  operate  to  no  other  purpose,  but  must  be  founded 
entirely  upon  the  new  estate  acquired  under  the  con- 
veyance {a).     Hence  the  effect  of  this  enactment  has  No  remitter 
been  to  exclude  the  doctrine  of  remitter  in  cases  where  ^^^^^ 
a  person's  right  under  a  good  prior  title  has  been  dis-  is  taken  by 
continued^  and  a  new  defeasible  estate  has  been  limited  Jr®  T^ 

'  ,     tion  01  a 

to  him  in  use  by  a  subsequent  conveyance  (h) ;  for  if  use^  and 
remitter  were  flowed,  it  would  be  a  repeal  of  the  Jj^^^^lJ*^ 
statute,  which  in  effect  declares  that  the  cestuique  use  entry. 
shall  take  no  other  estate  or  interest  than  what  was 
given  to  hhn  in  the  use  ;  but  by  the  remitter  he  would 
take  a  possession,  interest,  and  title  quite  different  from 
that  limited  to  him  hy  the  use.    Hobartj  C.  J.  thus  ex- 
presses himself  upon  this  subject-***  It  is  clear,  that  if 
an  infant  or  woman  covert,  having  right  of  land  dis- 
continue, wherein  entry  was  not  lawful,  come  to  that 
land  by  way  of  a  use  raised  out  of  that  estate,  ihejirst 
taker  of  such  estate  shall  not  be  remitted  for  the 
violence  of  the  letter  of  the  statute  27  Hen.  8  (c) ; 
and  that  the  Jirst  taker  in  this  case  is  to  be  understood 
of  the^r^*  taker  of  every  several  estate,  as  well  in  re- 
mainder as  in  possession/^ 

In  the  discussion  of  this  subject  we  shall  consider 
the  different  parts  of  Lord  HobarfB  declaration,  as  the 
most  convenient  method  for  imparting  the  observations 
which  occur  upon  these  questions. 


(a)  See  Gilb.  Uses,  by  Sagden,  180  note.  (6)  See  p.  79. 

(c)  Vavasar's  case^  2  Leon.  222. 
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Distinctioii  His  Lordship's  observations  do  not  apply  to  the  ease 
whwi'Se**^  of  a  remitter  uJ)on  a  right  of  entri/y  but  to  a  remitter 
party  has  a  upon  a  right  of  action^  both  of  which  have  been  before 
5f  Md^"  considered.  But  now,  by  the  statute  of  32  Henry  the 
when  a  right  eighth,  mentioned  in  the  last  section,  the  husband's 
to^re"^^  alienation  of  his  wife's  estate,  as  against  herself  and 
the  first  the  persons  claiming  it  after  her  death,  is  provided 
estate.  against  by  giving  them  a  right  of  entry  where  a  right 

notnow  al-^  of  action  only  was  the  remedy  at  the  common  law.  In 
tered  where  these  cases,  therefore,  this  statute  is  a  virtual  repeal  of 
♦^f«l-j«f "  the  statute  of  uses,  for  it  seems  that  in  all  cases  where 

iTj  remains.  ' 

Therefore  ^^^  estate  discontinued  by  the  husband  is  of  the  in- 

entry  being  heritance  or  freehold  of  his  wife,  of  which  she  was 

wife?&c,by  Seised  before  the  marrif^e,  whether  the  second  de- 

the  32d  of  feasible  estate  of  freehold  be  or  be  not  limited  to  her 

common  law  ^^  ^*y  ^^  ^^'  ^^^  ^^^  ^^  remitted  to  her  prior  estate, 
doctrine  of  upon  her  entry  after  her  husband's  death,  or  on  their 
^^(Mto^t"  J^^^*  entry  (^),  which  will  also  remit  all  the  remainders 
notwith-  depending  upon  it ;  for  the  common^  law  right  of  entry 
^^J^^^®  having  been  given  in  those  instances  by  the  act  of  the 
uses.  32d  of  Henry  the  eighth,  allj;he  incidents  and  eflPects 

belonging  to  the  exercise  of  such  a  right  by  that  law 
immediately. attach  to  it,  one  of  which  is  that  of  re- 
mitter.     Accordingly,   if  the  subsequent  defeasible 
estate  be  taken  to  the  husband  and  wife,  and  they 
enter,  she  will  be  instantly  remitted  (&)  ;  or  if  she  take 
it  in  remainder y  expectant  upon  her  husband's  death, 
she  will  be  remitted  upon  entering  when  her  right  to 
the  possession  of  the  freehold  commences* 
The  remitter      But  althous^h  the  effect  of  the  wife's  remitter  neces- 
also  a  remit^  ^^^Y  extends  to  restore  and  remit  all  remainders  de- 
ter of  the       pendent  upon  her  estate ;  yet  that  effect  and  conse- 
mdn^r^o'^  quence  may  cease,  and  those  remainders  and  estates 


reversion. 


(a)  1  Lev.  49.    2  Bulstr.  29.  Hob.  254.         {b)  Utt.  sect.  673. 
Hob.  254. 
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viay  be  again  turned  into  rights,  as  thef  were  before 
the  wife's  remitter  by  the  discontinuance  of  her  hus- 
band.   As  an  instance  of  this — 

.  Suppose   tlie  husband  and  wife  to  be  seised  of  an  An  instance 
estate  tail  witli  remainders  over,  and  the  husband  alone  ^*^j^f  ^e 
to  levy  a  fine  with  proclamations  to  the  use  of  himself  persons  in  rc- 
and  wife  in  tail,  with  remainders  over,  and  that  they  5^^°^™*^ 
are  in  possession  under  the  fine,  both  she  and  her 
husband  are  remitted,  as  also  are  the  old  remainders  \ 
and  if  she  survive  him,  there  will  be  no  cesser  of  this 
remitter ;  but  {/^the  husband  survive  her,  then  the  re- 
mitter of  the  remainders  ceases  with  her  particular 
estate  upon  which  they  were  dependent ;  because  upon 
the  death  of  the  wife,  the  law  adjudges  the  husband  to 
be  seised  from  that  time  of  the  estate  taken  to  himself 
by  the  fine ;  and  all  the  other  new  estates  created  by 
such  fine  are  restored  by  the  ceasing  of  the  remitter ; 
in  which  new  course  the  land  will  continue  to  go  so 
long  as  there  are  issue  inheritable  under  the  old  intail, 
who,   notwithstanding  their  estoppel,  by  the  fine  of 
their  father,  from  claiming  the  estate  contrary  to  its 
uses,  are,  during  their  existence,  sufficient  to  exclude 
the  taking  of  the  old  remainders ;  for  although  the  fine 
could  not  bar  such  remainders,  yet  it  was  competent 
to  pass  the  old  estate  tail,  by  barring  the  issue  of  their 
claim,  since  they  must  deduce  their  title  as  heirs  of  the 
body  of  the  person  who  levied  such  fine.     The  second 
fee  simple  having  been  restored,  as  above,  it  is  a  neces- 
sary consequence  that  the  old  remainders  should  be 
turned  into  rights  to  remainders  only,  for  there  cannot 
be  two  co-existent  fee  simples  of  the  same  estate,  so 
that  by  the  event  of  the  husband  surviving  his  wife,  the 
result  is  the  same  as  to  the  old  estates  as  if  there  n^ver 
had  been  a  remitter ;  yet  they  are  under  the  protection  g^^  ^^^^^  ^^ 
of  the  statute  of  the  3Sd  of  Henry  the  eighth,  and  the  mainders  are 
persons  intitled  to  them  may  enter  after  the  death  of  ^3^^  ^ 
the  husband  and  the  £iilure  of  his  issue.     It  must,  how-  Hen.  8. 
ever,  be  noticed,  that  if  in  the  case  proposed  the  wife 
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had  survived  her  husband,  her  entry  within  five  years 
from  his  death  would  have  been  necessary  to  have  de- 
feated the  fine  with  proclamations,  as  appears  from  what 
has  been  stated  in  the  last  section.  To  the  able  judg- 
ment given  by  Lord  Hobart,  in  the  case  of  Duncombe 
V.  Wingjield  (a),  in  which  many  points  of  the  doctrine 
of  remitter  are  discussed  and  elucidated,  the  reader  is 
referried. 
^?J^  ^,®  It  has  been  supposed  that  in  all  cases  the  wife  is  at 

to  elect  to  be  Hberty  to  elect  to  waive  her  right  to  remitter  under  the 
remitted  act  of  the  3.2d  of  Henry  the  eighth,  and  to  take  under 
32  Hen.  8  or  ^^  Statute  of  uses  (b) ;  but  it  is  presumed  that  the 
to  take  the  following  distinctions  now  prevail  on. the  subject  since 
Mute  the**^  *^^  passing  of  those  statutes :  an  entry  by  husband  and 
statate  of  wife,  after  his  taking  the  defeasible  estate  to  himself 
"*"•  and  wife,  will  remit  her  to  her  ancient  right  (c\  and 

which  remitter,  it  is  conceived,  she  cannot  afterwards 
waive  {d)  ;  but  if  they  do  not  enter,  then  that  they  are 
seised  of  the  defeasible  estate  during  the  marriage 
under  the  statute  of  uses,  such  estate  being  liable  to 
avoidance  after  the  husband's  death  by  his  wife's  entry 
under  the  statute  of  Henry  the  eighth ;  and  that  if  she 
do  not  enter,  there  is  no  remitter  (e) ;  and  it  is  pre- 
sumed that  if  she  enters,  the  law  by  immediate  operation 
upon  her  entry  (a  common  law  right)  instantly  remits 
her  to  her  ancient  title  without  regard  to  her  elec- 
tion (y  )•  But  as  by  that  law  the  wife  was  at  liberty 
to  elect  between  her  two  rights,  when  both  were  void- 
able by  her  after  her  husband's  death,  and  such  liberty 
of  election  did  not  prejudice  another  person  (g) :  so  it 
seems,  that  since  the  passing  of  the  two  statutes,  when 
she  takes  both  rights  subsequently  to  the  marriage  (to 


{a)  Hob.  264.     (6)  Co.  Litt.  347  ft.  note  1.     (c)  2  Bulstr.  29. 
Hob.  254.    (d)  Co.  Litt.  357.  (e)  1  Lev.  49.  Co.  Litt.  363  ft. 

Gro.  Gar.  145.    2  Buktr.  29.        (/)  See  Hob.  71,  255.  2  RolL 
Rep,  33.  Cro.  Jac.  489.     {g)  Supra,  p.  70. 
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both  of  iRrUcb  she  maj  dissent  after  the  death  of  her 
husband,  and  therefore  avoid)  she  may  elect  to  take 
either  of  them  ;  and  according  as  she  elects,  she  will 
either  take  under  the  statute  of  uses,  which  precludes 
remitter,  or  under  the  act  of  the  32d  of  Henry  the 
e^hth,  which  will  cause  her  to  be  remitted. 
As  an  instance  of  this  the  wife's  election  :— 
Lands  were  given  to  husband  and  wife  in  tail,  re-  Instances  of 
mainder  to  the  right  heirs  of  the  husband.     After  k»«lecti<m. 
having  issue,  the  hudband  alone  levied  a  fine  with  pro- 
clamations to  his  own  use ;  which  barred  the  issue  in 
tail.     He  then  devised  the  land  to  his  wife  for  life, 
with  remainder  to  a  strainer  in  fee ;  and  charged  it 
with  the  payment  of  a  rent.     The  husband  died,  and 
his  wife  entered,  claiming  only  an  estate  for  life,  and 
paid  the  rent  charge,  and  afl;erwards  died ;  and  it  was 
adjudged  that  she  had  waived  her  prior  estate  t^l  (a). 
The   following  is  another  instance  of  the  wife's 
election : 

In  Hawtrej/*s  case  (i).  King  Henry  the  eighth,  by 
letters  patent,  gave  lands  to  husband  and  wife,  and  to 
the  heirs  of  the  husband,  to  hold  m  capite  ;  the  husband 
enfeoffed  A  and  B  to  the  use  of  himself  and  his  wife 
for  their  lives,  with  remainder  to  the  use  of  a  younger 
son  for  life,  with  remainder  to  the  husband  in  fee. 
The  husband  died,  his  heir  being  within  age,  and  in 
ward  to  Queen  Elizabeth  for  other  lands  in  capite ; 
but  the  wife  held  the  possession,  and  claimed  htt  Jirst 
estate.  Whether  the  Queen  should  have  the  third 
part  of  this  land  in  ward  or  not  depended  upon  the 
question,  whether  the  wife  was  or  was  not  remitted  to 
her  first  estate  ?  And  the  Court,  after  considering  the 
statute  of  uses  and  the  act  of  the  SSd  of  Henry  the 
eighth,  held  that  the  wife  was  remitted ;  for  that  she 
had  election  to  be  in  according  to  the  statute  of  uses. 


(a)  Dyer,  351  b.  (h)  Dyer,  191  6. 
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Benefits  to 
wife  from 
remitter. 


The  avoid- 
ance of  in- 
termediate 
incum- 
brances^ 
and  as  re- 
mitter to  the 
principal 
draws  to  it 
all  appen- 
dants^ sudi 
remitter  to 
the  first  de- 
feats sever- 
ances from 
the  latter 
during  the 
disconti- 
nuance. 
But  there 
can  be  no 
remitter  to 
the  acces- 
sary if  there 
be  none  to 
the  principal. 


or  by  the  latter  statute,  since  her  entry  thereby  was 
congeable. 

In  cases  where  the  wife  has  the  power  of  election,  it 
is  presumed  that  if  she  and  her  husband  enter  under 
the  new  defeasible  estate,  her  remitter  during  the  mar- 
riage Will  be  sub  modOf  i.  e.  until  she  be  at  liberty  to 
elect ;  which  will  happenif  she  survive  her  husband  (a). 
And  if  she  enter  generally  without  expressing  in  re- 
spect of  which  of  her  two  rights  the  entry  is  made,  the 
law  will  remit  her  to  her  first  title  (A). 

The  beneficial  effects  of  the  ^fe's  title  by  remitter 
appear  from  the  following  observations : — It  avoids  all 
grants  and  incumbrances  made  between  the  discon- 
tinuance and  the  remitter. 

Accordingly,  if  the  discontinuee  of  the  husband 
grant  a  rent  or  make  a  charge  upon  the  estate,  the  re** 
mitter  will  defeat  them,  because  the  wife  by  her  re- 
mitter holds  by  her  prior  and  paramount  title  (c). 
Again, 

Remitter  to  the  principal  remits  also  to  every  thing 
appendant  or  accessary  to  it. 

Thus  if  husband  and  wife  be  seised  in  tail  of  a  manor 
to  which  an  advowson  is  appendant,  and  it  is  severed 
from  the  manor  by  the  discontinuee,  or  he  reserve  it 
to  himself  in  a  regrant  of  the  manor  to  the  husband 
and  wife  for  their  lives,  in  both  cases  the  remitter  of 
the  wife  to  the  manor  the  principal  will  be  a  remitter 
to  the  advowson  the  accessary.  But  if  the  advowson 
alone  had  been  regranted,  there  would  have  been  no 
remitter  of  it,  because  the  grant  reconveyed  a  mere 
iitle^  the  right  being  in  the  person  seised  of  the  manor, 
and  upon  a  bare  title  there  can  be  no  remitter  (rf) ;  fpr 
no  person  can  have  or  claim  a  right  in  the  accessary 


(a)  Co.  Litt.  357.  (d)  Ibid.    Gilb.  Uses,  155.     18  Vin. 

Ab.  454.  pi.  2.     (c)  Co.  Litt  349.         ((/)  IWd.  349  b. 
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who  has  no  right  in  the  principal.  This  doctrine,  as 
to  remitter,  applies  to  all  inheritances  regardant,  ap^ 
pendant,  or  appurtenant. 

The  above  are  advantages,  amongst  others,  which  the  Disadvan- 
wife  derives  from  her  remitter.     If  she  were  to  take  J^y  ^^* 
under  the  statute  of  uses  she  would  then  come  to  the  in  claiming 
estate  by  a  new  title  as  a  purchaser,  and  must  be  liable  ^^^e  of 
to  all  the  charges  and  incumbrances  which  may  have  uses  as  a 
been  made  upon  it  since  the  discontinuance,  and  she  P^^**^* 
must  lose  the  accessaries  to  her  estate  which  had  been 
severed  from  it  or  reserved  by  the  deed  of  regrant. 

'How  and  to  what. extent  the  statute  of  uses  operates 
in  alteration  of  the  common  law  rule  of  remitter  is  the 
last  point  to  be  considered. 

According  to  the  doctrine  of  Lard  Hobarty  before  wben 
stated  (tf),  the  first  taker  of  €i)ery  several  estate  as  well  estates  are 

•  ••  •  •  -ii^i^.-A^ii         discontinued 

m  remainder  as  m  possession^  will  not  be  remitted  when  ^^  ^]^^  ^f 
the  second  or  new  estate  is  limited  by  way  of  use^  and  fotrj  exist- 
the  cestuique  uses  have  rights  of  action  only  to  recover  ^^ble  * 
their  old  or  prior  rights  or  estates.     In  order  to  illus-  estates  taken 

tratethis—  ...  .        'limitation  of 

Suppose  B  to  have  been  seised  in  tail  with  remainder  uses,  the  sta- 
to  C  in  tafl,  and  to  have  been  disseised  by  A,  who  after  Ir^Jnt^^ 
being  in  peaceable  possession  of  the  estate  for  five  mitter  in 
years  (A),  died  seised;  and  that  the  tortious  fee  ac-  ^^^f^ 
quired  by  the  disseisin  descended  to  D  his  heir,  by  several  and 
which  descent  the  entry  of  B  was  tolled  or  taken  away,  separate 

^  ,  •'^  estate^  wne- 

and  then  D  the  heir  limited  again  the  estate,  by  way  ot  ther  in  pos- 
u^y  to  Bin  tail,  &c.     It  seems  that  the  remitter  would  ^^^^^^  ^ 
take  place  thus — B  during  his  life  will  not  be  re- 
mitted, as  he  took  ih»  Jirst  several  estate  in  possession  ; 
and  if  jB  die  without  issue,  C  will  not  be  remitted,  be- 
cause he  took  the  second  several  estate  in  remainder. 
But  it  is  adjudged  that  the  words' of  the  statute  of 


(a)  Ante,  p.  74.  {b)  See  stat.  32  Hen.  8,  c.  33 ;  and  iupra, 

p.  64. 
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uses  are  satisfied  by  the  application  of  them  to  the  first 
t^ers  of  each  several  estate  as  above,  and  that  the  per- 
sons claiming  under  each  of  those  persons  as  the  stocks 
or  purchasers,  since  they  take  or  succeed  by  descent  to 
their  estates,  such  estates  are  subject  to  and  regulated 
by  all  the  rules  and  incidents  of  the  common  law,  and 
consequently  to  remitter.  In  the  above  case  then, 
although  B  cannot  be  remitted,  yet  if  he  leave  issue 
they  will  be  remitted,  because  their  title  is  by  descent  { 
but  if  he  leave  none,  as  first  supposed,  then,  although 
C  cannot  be  remitted  as  the  taker  of  the  Jirst  several 
estate  in  remainder  as  a  purchaser,  yet  if  he  leave  issue 
they  will  be  remitted,  &c.  &c. 
Exception.  A  case,  however,  may  occur  when  the  taker  of  a  re- 
mainder may  be  remitted  contrary  to  the  above  doc- 
trine. This  will  happen  when  a  remitter  takes  place 
under  a  limitation  prior  to  the  remainder;  and  the 
reason  is,  that  the  remitter  of  a  prior  estate  has  the 
effect  of  remitting  to  all  subsequent  ones  dependant 
upon  it. 

Thus,  in  the  case  above  proposed,  if  B  died  leaving 
issue,  who  upon  his  death  are  remitted  as  we  have  seen, 
such  remitter  would  be  a  remitter  of  C  in  remainder, 
and  of  all  subsequent  estates  (a). 

In  the  remainder  before  mentioned,  C  has  been  sup- 
posed to  be  an  indifferent  person,  but  the  rule  would 
be  the  same  if  C  were  a  married  woman,  the  statute  of 
theSSd  of  Henry  the  eighth  applying  to  discontinuances 
by  the  husband  only,  and  giving  the  wife  a  right  of 
entry  in.  those  cases :  whereas  in  the  case  above  sup- 
posed, the  discontinuance  by  B  turned  the  remainder 
in  C  to  a  mere  right,  recoverable  by  action  only ;  which 
in  regard  to  remitter,  under  the  statute  of  uses,  placed 
the  wife  in  the  same  situation  as  any  other  person,  and 
as  C  as  above. 


id)  Hob.  256. 
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lY.  It  was  noticed  in  the  second  section  that  the 
husband  cannot  make  a  discontinuance  of  his  wife's 
copyhold  estates^  except  there  be  a  special  custom  en- 
abling him  to  do  so ;  and  that,  when  such  a  custom  pre-  Forfeiture  of 
vails,  the  discontinuance  is  not  within  the  statute  of  I|^J^"  ^^Vl" 
Henry  the  eighth,  considered  in  the  same  section ;  the 
lord  of  the  manor,  therefore,  not  being  bound  by  it,  it       , 
is  necessary  to  consider  what  acts  of  the  husband  will 
be  such  forfeitures,  as  to  bind  the  customary  estate  of 
bis  wife  after  his  death* 

It  is  presumed  that  all  such  acts  of  the  husband  as  At  law. 
are  ruinous  to  the  estate,  destructive  of  the  tenure,  or 
tend  to  deprive  the  lord  of  any  of  his  rights,  will  be  a 
forfeiture  of  the  wife's  copyhold  estate,  and  conclude 
her  after  her  husband's  decease.  The  duty  of  ab- 
staining from  all  such  acts  may  be  considered  as  origi- 
nating in  conditions  annexed  to  the  estate  at  the  time 
of  its  original  grant,  which  are  obligatory  upon  all  per- 
sons who  succeed  to  the  property.  From  the  ob- 
servance of  such  conditions  married  women  are  not 
exempted  (a),  and  for  which  there  is  no  ground^  of  com- 
plaint, since  by  marriage,  which  was  their  own  volun- 
tary act,  they  place  their  customary  estates  in  the 
power  of  their  husbands,  whom  they  substitute  tenants 
to  the  lord  in  their  places,  and  they  are,  therefore, 
bound  by  all  the  consequences  of  their  husbands'  acts. 

The  commission  of  waste  is  an  act  ruinous  to  the  By  waste. 
estate,  and  destructive  of  the  interest  of  the  lord ;  it  is 
a  breach  of  one  of  the  conditions  upon  which  the  con- 
tinuance of  the  tenure  depends,  viz.  that  the  tenant 
shall  do  no  injury  to  the  inheritance,  under  the  penalty 
o(  forfeiting  his  estate,  so  that  it  is  to  be  expected,  from 
what  has  been  said,  that  authority  is  not  wanting  to 
show  that  waste  committed  by  the  husband  is  a  for- 
feiture of  his  wife's  copyhold  estate. 


(a)  Co.  litt.  2A^b. 
VOL.  I.  O 
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Accordingly  we  find  it  resolved  in  the  case  of  Clifton 
V,  MoUneua:  (a),  that  where  a  woman,  tenant  for  life 
of  a  copyhold,  takes  a  husband,  who  commits  waste 
against  the  custom  of  the  manor,  and  dies,  the  estate  of 
the  wife  is  utterly  forfeited  by  the  act  of  her  husband. 
By  fine  or  So  also  if  the  husband  levy  a  fine,  (not  afterwards 

^^iStasjA.      continuing  in  possession  (6),  or  make  a  feoflftnent  with 

livery  of  seisin  (c)  of  his  wife's  copyhold  lands,  that 
will  be  a  forfeiture,  for  by  those  modes  of  conveyance 
the  tenure  is  destroyed,  they  operate  by  a  transmutation 
of  the  possession,  and  devest  the  lord  of  his  right. 
Not  by  lease   passing  2^  fee-simple  to  the  conusee  or  feoffee  (rf).     But 
^^bmSn^'     if  the  conveyance  were  by  lease  and  release,  or  bar- 
and  nie.        gain  and  sale,  the  effects  of  which  are  to  pass  the  in- 
terests which  the  releasor  or  bargainor  had  a  right  to 
convey,  and  no  more,  such  acts  will  not  be  a  forfeiture ; 
so  that  in  this  case  the  husband  being  merely  tenant  M 
will,  according  to  the  custom  of  the  manor,  he  had  a 
right  to  convey  nothing  (e) ;  these  conveyances,  there- 
fore, being^inoperative,  occasion  no  forfeiture  (y ). 
Nor  hj  a  It  has  been  decided  (jg)  that  if  the  husband  grant  a 

years.  ^esiS%  for  years  of  his  wife's  copyhold  estate  not  war- 


(a)  4  Rep.  27.  1  Roll.  Abr.  509>  pi.  40.  (b)  This  qualification 
to  the  general  rule^  that  a  fine  by  a  copyholder  is  a  forfeiture^  was 
.  suggested  by  Mr.  Justice  Buller  in  Doe  t.  Hellier^  3  T.  R.  173>  on 
the  ground  that  where  the  fine  is  levied  without  a  change  of  pos- 
session it  does  not  bar  the  lord.  The  point  was  not  noticed  by 
ttte  other  judges.  (c)  Without  livery  of  seisin  no  estate  is 

^ned  by  the  feofiinent^  and  therefore  no  forfeiture  is  incurred. 
€o.  Litt.  59  a.  tbid,  note  3.  Watk.  Cop.  voL  1  ^  p.  327-  {d)  Doe  d. 
Tarrant  v.  Hellier^  3  T.  R.  1 62.  Litt.  sect.  74.  (e)  As  a  bargain  and 
sale  operates  only  under  the  statute  of  uses^  and  as  a  copyholder  being 
-a  tenant  at  will  cannot  be  seised  to  an  use^  hi^  baigain  and  sale  passes 
no  legal  interest.  The  same  reason  ap(>lies  to  a  conveyance  by  lease 
and  release^  where  the  lease  is  made  in  the  usual  way  by  a  bargain 
and  sale.  (/)  OUb.  Ten.  255.  {g)  Saveme  v.  Smith, 

Cro.  Car.  7 ;  and  see  infra^  p.  92. 
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ranted  by  the  custom,  the  forfeiture  will  cease  with  his 
life,  and  that  his  wife  shall  have  the  land  afterwards. 

This  determination  may  probably  appear  to  the  reader 
as  an  e^pception  to  the  general  principle,  since  such  a 
lease  is  a  breach  of  the  custom,  and  incompatible 
with  the  tenancy,  as  it  passed  a  common  law  interest. 
If  the  copyhold  had  been  the  husband's  estate  it  would 
have  been  absolutely  forfeited  (a)  j  and  it  has  been  ob- 
»erve4tliat  the  wife  by  her  intermarriage  gave  her  hus- 
band  equal  power  over  her  copyhold  property ;  then  why 
the  same  acts  should  not  produce  the  same  effects  in 
both  cases  does  not  appear  (&)• 

Other  conditions  annexed  to  the  copyholder's  estate  But  non-per- 
are,  the  performance  of  all  the  services  precribed  by  fo^««"cc  of 

1  jtw  "■••  iiii«  Wilt  andser- 

tne  custom.     These  conditions  are  equally  obhgatory  vices,  &c. 
upon  ^feme  copyholder,  and  it  follows  that  if  her  hus-  ^^  ^^ 
band  wiliully  break  any  of  them,  a  forfeiture  of  her 
estate  may  be  the  consequence  (c). 

Thus  if  the  husband  actually  refuse  to  perform  suit 
and  service  (rf)>  or  disclaim  the  tenure  (e),  or  refuse  to 
attend  the  lord's  Court  after  a  proper  personal  sum- 
mons (/),  or  to  pay  the  accustomed  reserved  rent  (^), 
Ac.  such  misconduct  will  be  a  forfeiture  of  the  wife's 
estate,  if  the  lord  avail  himself  of  it ;  because  by  those 
refusals  the  conditions  by  which  the  estate  is  holden 


(a)  Wliat  will  be  a  lease  working  a  forfeiture.-^^See  Cro.  Elis. 
351-^198.  Cro.  Jac.  301.  Cro.  Car.  233.  Bulstr.  215.  4  East, 
221.    2  Taunt.  52^  and  Co.  Litt  59,  in  notia.  {b)  The  reason 

giren  is  because  ^'  this  act  is  a  tort  to  0ie  feme  as  well  as  to  the  lord, 
and  when  there  is  a  tort  to  the  feme  it  is  not  reasonable  that  it 
dumld  be  a  forfeiture  of  her  estate.**  6  Yin.  Ab.  140,  pi.  5. 
(c)  See  1  Stnu  Rep.  454.  Hedd  ▼.  Chaloner.  Cro.  Eliz.  149. 
{d)  Dyer,  211  6,  and  Belfieldv.  Adams,  3  Bulstr.  80.  (e)  3  Leon. 
180.  (/)  Bir  Christopher  Button's  case,^  mentioned  in  Cro.  Elix. 
505.  See  also  1  Roll  Abr.  506,  pi.  50.  (g)  Style,  146.  1  RoU. 
Abr.  506,  pi.  35, 40.    6odb.  142. 

o2 
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are  broken,  the  consideration  fails,  and  the  lord  is  in- 
titled  to  resume  his  grant. 
As  to  the  So  long,  however,  as  the  copyhold  tenure  remains, 

OTdisprasa^  the  lord  may  waive  any  forfeiture  committed  by  his 
tion  of  for-  tenant  (a),  in  which  event  the  wife's  estate  will  be 
^'^'^         preserved. 

Accordingly,  if  after  the  tenant's  refusal  to  pay  the 
accustomed  rent,  the  lord  distrain  for  it  (6) ;  or  if  he. 
Such  for-  amerce  his  tenant  for  a  refusal  to  do  suit  and  service  (c)  \ 
Sf  d^y^""  these  and  the  like  acts  of  the  lord  wiU  be  a  waiver 
the  tenure  he  of  the  forfeitures  ;  and  it  would  seem  that  acceptance 
may  waive,     ^f  pg^j  |jy  jj^g  |qj.j  would  have  the  same  effi^ct,  if  the 

act  of  forfeiture  was  such  as  not  to  destroy  the  estate 

or  tenure  before  the  lord's  entry  or  seisure;  because. 

the  tenancy  continued,  and  the  rent  must  be  considered. 

as  received  in  respect  of  it  (rf). 

ButTiot  those      But  if  the  forfeiture  be  of  such  a  kind  as  to  extin- 

stroy  thr      g^ish  the  tenure  ipso  facto  j  and  by  creating  a  fee-simple. 

^tate..  to  disseise  the  lord  of  his  estate,  in  such  a  case  there 

can  be  no  dispensation  of  the  penalty  by  the  lord,  be- 
cause the  interest  in  respect  of  which  he  was  enabled  to 
waive  the  forfeiture  no  longer  exists. 

Thus  it  is  laid  down  in  the  Supplement^  to  Lord 
Cok€%  Copyholder  (e),  "  That  if  a  copyholder  levy  a. 
fine,  make  a  feoffinent,  or  suffer  a  common  recovery,^ 
which  destroys  the  estate,  no  acceptance  of  rent  or 
act  done  by  the  lord  shall  be  available  to  make  the 
estate  good  again."  In  conformity  with  this  propo* 
sition  Trehfy  Ch.  J.  in  Eastcourt  V.  Weekes^  (f)^  di- 
stinguished between  forfeitures  (such  as  those  incurred- 
by  levying  a  fine,  &c.)  which  cannot,  and  those  which 
can  be  waived ;  as  by  the  grant  of  a  lease  for  years,  or 
committing  waste ;  the  latter,  he  observed,  *'  are  at  the 
election  of  the  lord,  and  may  be  waived  by  acceptance 

(a)  3  Term  Rep.  171.  (d)  Co.  Copyh.  sect.  61.  (c)  1  Leon. 
104.  (d)  1  Salk.  187.  and  see  3  Term  Rep.  I7i.  (tf)  Sect.  It. 
(J)  Freem.  516.  Lutw.  803. 
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of  rent,  he.  ;  but  in  the  other  case  no  act  of  the  lord 
^»a  ^urge  the  forfeiture,  because  in  the  case  of  a  fine, 
tec.  the  copyhold  is  utterly  extinguished/'  In  Doe  d. 
Tarrant  v.  HeUier  (a),  Btdler^  J.  considers  those 
passages  to  be  law,  with  this  qualification,  that  the 
copyholder  do  not  continue  in  possession  of  the  estate 
after  the  fine ;  for  to  devest  the  lord  of  his  right  there 
must  be  a  transmutation  of  the  possession,  the  passing 
of  a  fee-simple  to  the  disinherison  of  the  lord ;  which 
connot  be  where  the  possession  continues  with  the 
conusor ;  and  he  compared  such  a  case  to  that  of  a 
mortgagor  levying  a  fine  and  afterwards  continuing  in 
possession  of  the  estate,  which  would  be  no  bar  to  the 
mortgagee  (6). 

As  to  the  cases  in  which  Courts  of  Equity  will  relieve  The  juriadic- 
against  the  forfeitures  of  copyholds,  and  by  that  means  of^uity  to 
preserve  the  wife's  estate,  when  it  has  been  legally  for-  relieve 
feited  by  her  husband,  it  has  been  considered  that  the  ^^Snirt  legal 
many  particulars  of  difference  subsisting  between  this  forfeiturea. 
species  of  property  and  that  of  freehold  tenure  (c*), 
rendered   the    application  of  the  general  doctrine  of 
Courts  of  Equity,  as  to  relieving  against  forfeitures,  not 
always  suitable  to  copyholds.    According  to  this  doc- 
trine if  a  copyhold  tenant  committed  waste,  or  if  he 
demised  his  lands  without  a  licence,  contrary  to  the 
custom  of  the  manor,  a  Court  of  Equity  would  have  no 
jurisdiction  to  relieve  him  against  the  forfeitures  re- 
sulting from  such  acts,  in  analogy  to  its  general  rule, 
where  satisfaction  can  be  made  to  the  party  injured ; 
because  forfeitures  for  such  acts  as  these  were  not  made 
so  from  any  notion  of  the  tenant's  intending  to  do  in- 
jury to.  the  inheritance,  but  upon  the  principle  of  his 


(a)  3  Term  Rep.  17S.  (6)  The  distmction  between  different 

acto  creating  a  forfeiture  with  respect  to  the  possibility  of  dispensa- 
tioQ,  is  mentioned  with  doubt  by  Lord  Coke.  Compl.  Cop.  66* 
And  it  is  also  questioned  by  Lord  Kenyon  in  3  T.R.  171.  (c)  See 
2  Black.  Ckmu  90>  284. 
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quitting  or  disclaiming  by  them  his  ancient  right  te 
estate,  which  was  thereby  determined.  So  it  was  stated 
by  Lord  Macck^ldy  in  Peachy  y.  Somerset  (a),  and 
he  declined  to  relieye  a  copyholder  against  forfeiture 
which  he  had  incurred  at  law,  by  granting  leases  and 
committing  waste  \  and  upon  thje  peculiarity  of  the  re- 
,  lation  between  the  lord  and  his  copyhold  tenant,  Lord 
Rosslyriy  in  the  case  of  Bench  y.  Bampton  (6),  refused 
to  injoin  the  tenant  from  committing  waste,  or  tp 
decree  satisfaction  for  the  waste  i*hich  had  been  com- 
mitted, his  Lordship  observing,  that  the  law  settled 
the  matter  between  the  lord  and  his  tenant,  that  the 
r^t  of  the  former  was  purely  le^,  and  that  hi^  remedy 
was  his  entry  or  seisure  for  the  forfeiture.  But  that 
decision  has  been  over-ruled  by  Lord  Ektotiy  who  in  a 
modem  case  (c)  injoined  a  copyhold  tenant,  at  the  suit 
of  the  lord,  from  committing  waste.  The  equitable 
jurisdiction  may  probably  be  thus  considered,  viz.  that 
Whew  a«re  when  complete  satis&ction  can  be  made,  and  the  forfei- 
«pe  equitable  ture  is  not  wilful  (rf),  relief  will  be  given  to  the  tenant. 
SI^S^         Th^  ^  accordingly  been  done  in  instances  where  the 

waste  was  committed  by  the  tenant  under  a  misconcep- 
tion of  his  power  or  right,  or  by  a  stranger  without^  his 
•udi  as  DIM.  pennission  (<?) ;  so  also  wher^  there  was  a  reasonable 
take  or  mis-  excusc  foT  the  non-^performance  of  an  indifferent  cere- 
ZS^^""^  mony,  as  when  the  tenant,  from  religious  smiples, 
right;  declined  to  take  the  oath  of  fealty  to  his  lord  (/). 

or  where  the        Another  equitable  ground  for  relief  in  these  cases  i^ , 
condition       where  the  condition  antiexed  to  the  estate  or  tenure  is 
considered  as  s^ch  as  to  be  considered  n(ierely  a  security  for  the  per- 

a  mere.seca« 

rity  for  the      ------------------------------------------ 

^^rmance         («)6Vin.  Abr.  113,pl.9.    Pre.  Ch.  567,  S.C.     1  Stra.  447,  S.  C. 

Xeoant'u  act :    SeesHao  Skin.  142.         {b)  4  Ves.  700.         (c)  Ridiards  t.  Noble, 

3  Meriv.  673.  In  this  case  the  bill  did  not  waive  the  forfeiture ; 
but  it  was  held  that  the  lord  might  sustain  an  injunction  to  prevent 
Amber  waste  widumt  dispeosfaig  witili  the  forfeiture  ajroidf  in- 
curred. Oi)6Vin.Abr.  114,152.  Ifiq,  Ga.Abr.  121.  '(<t)T^. 
108—237 ;  and  Nash  v.  Ae  CJountess  rf  Serhjr,  2  Vent.  537,  ^t- 
plained  Pre-  Ch.  574.        (/)  Pre.  Ch.  574.    2  Vem.  66i. 
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fonnaace  of  an  act  by  the  tenant;  for  there  the  Court 
can  Telieve  in  the  inatance  of  a  non-performance,  because 
it  may  be  done  in  substajwe^  although  it  has  been  neg- 
lected to  be  performed  at  the  time  and  place  appointed ; 
and  the  lord  will  have  no  reason  to  complain,  since  he 
will  receive  all  that  he  can  conscientiously  demand. 

Accordingly,  if  a  forfeiture  had  been  incurred  at  asftrratu, 
law  for  non-payment  of  rent,  or  of  a  fine,  a  Court  of  or  fuiM. 
Equity  might  relieve  the  tenant,  as  complete  compensa- 
tion might  be  made  to  the  lord,  and  the  forfeiture  may 
be  considered  to  be  intended  as  a  security  merely  for 
such  payments  (a). 

In  conclusion  must  be  noticed  a  cause  of  forfeiture, 
from  which  a  married  woman  was  not  in  any  case  ex- 
empted, previously  to  the  statute  after  mentioned,  viz.  .  ^ 
when  she  n^lected  to  be  admitted  tenant,  for  which  stances  mar- 
cause  the  lord  mi^^ht  by  special  custom  have  entered  "®^  women 

are  scciiiwcL 

for  a  forfeiture  (&),  or  without  such  a  custom  he  might  against  fbr- 
have  seised  the  lands  guousgtie  the  wife  canle  in  to  be  ^«it^  ^^ 

1     •       1     -r*      .  1  •      1         •         rr-i  non-admit- 

admitted.   But  by  a  statute  passed  m  the  reign  of  Ijeorge  tance  and 
the  first  (c),  it  is  declared  that  married  women  intitled  non-payiBicnt 
by  descent  or  surrender  to  the  use  of  a  will^  who  have  gthGeo.  1. 
not  been  admitted,  may  be  admitted  tenants  of  their 
copyhold  estates,  either  personally  or  by  their  guarditms 
or  attorneys }  and  in  case  of  neglect,  that  the  lords  of 


(a)  PrecCh.  572.    1  Strange,  453.  The jnrisdictionnow  exercised 

by  Conrts  of  Equity  in  relieving  from  fonfeitores  is  less  extensive 

than  that  which  appears  to  have  been  assumed  in  some  of  the  early 

cases.    See  Sparks  v.  Liverpool  Waterworks  Company,  13  Ves.  428. 

Beynolds  ▼.  Pitt,  19  Ves.  134.    White  v.  Warner,  2  Mer.  459,  and 

the  authorities  there  cited*    As  between  landlord  and  tenant  the 

relief  is  confined  to  forfeitures  arising  from  non*payment  of  money, 

where  the  amount  of  the  compensation  to  be  paid  can  be  fixed  by  a 

certain  rule,  that  of  computing  principal  and  interest,  and  it  is  no 

•ground  of  relief  that  the  act  occasioning  the  forfeiture  has  done  no 

injury  to  the  landlord.     See  3  Price,  206.    18  Ves.  63.    19  Ves.  141, 

142.    2  Mar.  459.    The  principles  on  which  these  cases  have  been 

decided,  seem  to  «pfif  equ^y  to  forfeitures  incuned  by  copyholders. 

(*)  Gilb.  Ten,  231.  (c)  9  Geo.  1.  c.  29. 
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whom  the  lands  are  holden  may  appoint  guardians  or 
attorneys  for  the  purpose,  and  impose  and  levy  the 
vsual  fines,  by  receiving  the  rents,  &c. ;  and  that  the 
neglect  or  refusal  of  the  women  to  be  admitted  or  to 
pay  such  fines,  should  not  be  any  forfeiture. 
Not  when  It  appears  that  the  above  act  applies  to  two  cases 

)ieed&c^      only,  viz.  where  the  wife  is  intitled  by  descent,  or  upon 

a  suiTender  to  the  use  of  a  will ;  and  it  has  been  de- 
teimined,  in  a  case  where  she  claimed  under  a  deed  (a), 
that  such  was  not  a  case  protected  by  the  statute  ;  so 
that  the  lord  may,  in  the  instances  not  mentioned  in  the 
act,  seize  the  wife's  estate,  until  she  claim  adnoittance^ 
or  enter  for  a  forfeiture,  if  the  custom  authorise  it,  and 
not  otherwise  (i). 
Effect  of  en-  |]The  effect  of  an  enfranchisement  of  the  wife's  copy- 
franchiao-       j^^^j^  ^^  customarv  estates  obtained  by  the  husband  was 

ment  of  tfie        ,  ,  "^  •' 

wife's  copy-  discussed  in  a  late  case  (c).  The  wife  being  the  owner 
^i^b^tL-^"  of  a  customary  estate  in  fee,  the  lord  enfeoffed  the 
hu8ba^d^       husband  in  fee,  and  afterwards  gave  livery  of  seisin. 

The  husband  &nd  wife  having  died,  their  eldest  son 
became  intitled  by  descent,  and  entered ;  and  upon  his 
dying  intestate  as  to  part  of  the  estate,  the  question 
was,  whether  it  descended  to  his  heir  ex  parte  materna 
or  to  his  heir  ex  parte  paterna.  It  was  argued  that  the 
feoffment  took  effect  only  as  an  enfranchisement  by  re- 
leasing the  services,  leaving  the  estate  descendible  as 
before ;  and  the  Court  inclined  to  this  opinion,  intima- 
ting that  the  deed  of  feoffment  operated  as  an  enfran- 
chisement before  livery  of  seisin  was  given,  and  that 
the  course  of  descent  was  not  thereby  altered.  It  ap 
pears  to  have  been  considered  that  the  feoffineht 
operated  in  the  first  instance  as  a  release  of  the  services 
only  and  not  as  a  conveyance  of  the  freehold  to  the 


(a)  Kensington  v.  Mansell,  ]  3  Ves.  240.  (6)  The  Earl  of 

Salisbury's  case^    1  Lev.  63.    Doe  d.  Tarrant  v.  Hellier,  3  Term 
Rep.  170.  (c)  Doe  dem.  Newby  v.  Jackson.      1  Barn,  and 

Creds.  448. 
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husband :  and  a  release,  though  made  to  one  having 
only  a  partial  interest,  may  enure  for  the  benefit  of  the 
other  parties  interested  according  to  their  respective 
estates  (fl).  It  seems  therefore  that  where  the  en- 
franchisement is  by  a  release  of  the  services,  it  may  take 
e&ct  by  extinguishing  the  tenure  only,  giving  the  wife 
the  same  interest  in  the  freehold  which  «he  previously 
had  in  the  copyhold  (Ji). 

If  the  lord  grants  to  the  husband  of  a  feme  copy- 
holder by  an  instrument  operating  as  a  conveyance  of 
the  freehold  to  him  and  his  heirs,  it  will  be  severed 
from  the  manor,  and  it  seems  that  the  freehold  and 
copyhold  estates  will  subsist  as  distinct  interests  (c), 
the  tenure  being  only  suspended  during  the  coverture, 
as  in  the  case  of  a  marriage  between .  the  lord  and 
tenant  (if),  and  that  the  copyhold  interest  will  descend 
to  the  heir  of  the  wife,  and  the  legal  estate  in  the 
freehold  to  the  heir  of  the  husband.  In  Wynne  v. 
Cookes  (e),  it  was  considered  that  a  purchase  of  the 
freehold  by  a  tenant  for  life  of  a  copyhold  estate,  was 
to  be  treated  as  having  been  made  for  the  benefit  of  all 
the  parties  interested  in  it,  and  upon  that  principle,  the 
heir  of  the  wife  would  be  intitled  to  a  conveyance  of 
the  freehold  on  repayment  of  the  consideration  given  for 
the  enfranchisement. 

Where  the  husband  and  wife  were  intitled  to  a  copy- 
hold estate  to  them  and  their  heirs,  and  the  husband 
purchased  from  the  lord  a  conveyance  of  the  freehold 
to  him  and  his  wife,  and  the  heirs  of  their  two  bodies, 
it  was  held  that  they  took  a  new  estate,  and  that  the 
copyhold  was  extinguished  (y).] 


{a)  Co.  Litt-  279,  b.  Vin.  Ab.  Belease,  L.  a.  (A)  See 

Rich  V.  Barker.  Hardr.  131.  PrcBton.  Conv.  vol.  3,  p.  541—548. 
(c)  Murrel  t.  Smith,  4  Co.  24,  b.  Cro.  Elia.  452.  See  Gilb.  Ten. 
208.  Waldoe  v.  Bartlet,  Cro.  Jac.  673.  (rf)  Anon.  Cro.  Elia.  7. 
Co.  Comp.  Cop.  66.  Watkins,  Cop.  vol.  1,  p.  359.  Ca  Litt.  13, 
a.  n.  4.  (<?)  1  Bra  C.  C.  515.     In  Campion  v.  Cotton,  17  Ves. 

263,  it  does  not  appear  in  what  manner  the  enfranchisement  of 
the  wife's  estate  was  taken.  (/)  Stockbridge's  case,  Cro.  Elis.  24. 
See  Palm.  217.    Croft  v.  Lyster,  dted.    2  Vem.  164. 
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CHAPTER  III. 


The  subjects  treated  of  in  this  chapter  are — 

,1.  Leases  at  coTJWton  law  of  the  wifi^s  estate  granted 
by  her  husband  and  her sey^ jointly ^  or  by  him 
singly. 

II.  Leases  granted  by  them  under  Stat.  S2  Hen. 

VJII.  chap.  28 ;  and 

III.  Leases  granted  by  husband  and  wife  under 

powers  in  private  conveyances. 

1.  Having  considered  the  power  of  the  husband  over 
his  wife's  estates  of  inheritance  by  discontinuance,  and 
the  remedies  which  the  common  law  and  the  statute  of 
Henry  the  eighth  gave  to  the  wife,  her  issue,  and  the 
persons  in  remainder,  as  also  the  husband's  power  to 
forfeit  her  copyhold  or  customary  estates,  the  next 
subject  which  presents  itself,  is  the  husband's  authority 
to  grant  leases  for  years  of  his  wife's  estate.  Upon  re- 
ference to  that  act,  it  appears,  that  although  it  altered 
the  common  Jaw  in  fiivour  of  married  women,  and  the 
persons  intitled  to  her  real  property,  by  facilitating 
their  remedies  against  discontinuances  made  by  hus- 
bands ;  yet  that  it  provided  for  the  encouragement  of 
husbandry  by  insuring  to  the  lessees  of  the  husband  and 
wife,  the  lands  of  the  wife  during  the  terms  granted  j 
and  in  doing  so  the  statute  rendered  firm  and  obligatory 
the  conjtracts  jomtly  made  by  husband  and  wife  during 
the  marriage,  against  them  and  their  issue  ;  for  by  the 
common  law  leases  or  demises  made  by  husband  and 
wife  by  deed  of  her  estate,  were  determinable  by  her  after 
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her  husband's  death.    If  such  leases  were  granted  for 
the  lives  of  the  lessees,  they  were  voidable  by  action^ 
since,  such  grants  were  discontinuances^  as  before  men- 
tioned (a) ;  and  if  such  grants  were  for  years,  or  for  Leases  hj 
the  wife's  life,  they  were  determinable  by  entry  or  by  Jinaband  and 
action ;   both  kinds  of  leases  being  voidable  at  the  \jj  ^^  ^x,  the 
election  of  the  wife  (6).     It  is  necessary,  therefore,  to  oommon  law. 
consider  the  common  law  upon  this  subject,  since  it  is 
at  present  applicable  to  leases  not  within  the  above 
statute :  but  as  the  wife's  remedy  for  her  husband's 
discontinuance  of  her  estate,  by  a  grant  for  the  life  of 
the  lesisee,  has  been  before  considered,  what  further 
remains  to  be  inquired  into  relates  merely  to  leases 
granted  for  years  or  for  her  life  of  her  estate. 

Having  just  noticed  the  wife's  right  of  election,  it  is 
to  be  observed,  that  the  period  for  the  exercise  of  that 
power  is  after  her  husband's  death ;  and  that  acceptance 
of  rent  by  her,  or  by  a  second  husband,  if  the  right  of  Jjrent^^*™* 
election  be  not  before  exercised,  will  be  a  confirmatios 
of  the  leases  (c). 

[It  has  been  held(d)  that  the  rule  by  which  the 
lease  of  an  husband  and  wife  is  confirmable  by  t^ 
election  of  the  wife  surviving,  is  an  exception  to  the 
general  disability  of  coverture,  allowed  only  for  the 
advancement  of  agriculture,  not  extending  to  a  joint 
demise  for  a  long  term  of  yeare  by  way  of  mortgage, 
and  therefore  that  a  demise  of  this  description  could 
not  be  confirmed  by  the  wife  surviving,  except  by  re- 
delivering the  deed,  or  by  acts  amounting  to  a  rede- 
livery.] 

But  this  power  of  election  in  the  wife  is  incapable  of  Wife's  right 
delegation  or  transfer,  except  by  the  operation  of  law,  ^^^^I^^ 
as  in  the  instance  of  a  second  marriage,  before  men^-  aUe. 


(a)  Supra,  p.  63.  (6)  Bro.  Accept  6, 10.  Resceit^  70.  Keilw. 
10.  Bro.  "  Barre,"  27.  1  Roll.  Ahr.  349.  Cro.Jac.563.  (c)  Doe 
▼.  W^UtT,  7  Term  Rep.  478.  (d)  Ckodright  v.  Straphan,  Cowp. 
201. 
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Joint  leaies    tioned }  80  that  a  joint  lease  by  husband  and  wife,  by 
1^  basUnd   deed,  will  be  confirmed  by  their  joining  in  a^nc  to  a 
confirmed  by  sti»nger,  because  the  wife  cannot  exercise  her  right  of 
^'  °®'       election  after  the  fine,  and  it  could  not,  a5  a  chose  in 
action^  pass  to  the  conusee;  of  necessity,  therefore, 
the  lease  is  valid  during  the  wife's  life.    Such  seems  to 
have  been  the  opinion  of  the  Court,  in  Cadee  v.  Oliver^ 
although  the  point  was  not  finally  decided  {a). 
SmUiter  by        Upon  the  same  principle,  a  fine  by  the  wife,  after 
hSlSid'f  "^  her  husband's  death,  would  produce  the  like  eflfect,  if 
death.  levied  before  her  election  had  bepn  exercised. 

Election  to         It  is  to  be  observed,  that  persons  only  claiming  the 
avoid  or  con-  j^nds  demised  after  the  wife's  death  in  privity  to  her, 
can  only  be    and  not  by  a  title  paramount,  have  the  like  privilege 
bythe^pcr.    with  her  of  election.     To  illustrate  this— 
after  her  ^>  &  single  woman,  and  By  being  joint  tenants  for 

death  claim    their  lives,  A  married  C,  and  then  A  and  C,  by  in- 
privity  toher.  denture,  demised  the  moiety  oi  A  to  D  for  twenty- 
one  years;  A  died,  and  then  B,  the  surviving  joint 
tenant,  entered.     The  question  was,  whether  B  could 
avoid  the  lease,  as  A  might  have  done  if  she  had  sur- 
vived her  husband,  C:  and  it  was  decided  in  the  nega- 
tive, because  B  did  not  claim  under  Ay  but  by  a  title 
paramount ;  since,  therefore,  there  was  no  person  who 
had  such  privity  to  ^  as  to  avoid  the  lease,  it  was  ne- 
cessarily good  during  the  life  of  jB,  if  the  term  did  not 
sooner  expire  (6). 
Copyholds.         In  regard  to  copyhold  estates,  and  to  leases  granted 
Jomt  leases    j^y  husband  and  wife,  it  is  decided,  that  a  lease  by  both 
voidable  by     of  them  of  the  wife's  copyhold  for  a  term  of  years,  not 
J^' .  warranted  by  the  custom,  is  voidable  by  her  after  her  hus- 

lord  purged  band's  death,  and  upon  her  entry  the  forfeiture  to  the 
by  wife's  lor4  is  purged.  So  also,  if  the  husband  and  wife  de- 
J<^  demises  ^^^  lands  holden  of  the  wife's  manor,  and  he  dies,  th6 
of  o>pyholds   custom  of  demising  them  by  copy  will  not,  as  is  usual,  be 

holden  of 

wife's  manor    '  

will  not  de- 
stroy the  (a)  3  Leon.  15d>  154.   Cro.  Elis.  152.     {k)  Smallman  v.  Agborow, 

«»»*«»•  Cro.  Jac.  417. 
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destroyed  ;  because  the  wife  may  avoid  the  lease  when 
her  husband  is  dead,  which  will  defeat  the  demise  ab 
initio  (a). 

When  the  joint  lease  granted  of  the  wife's  estate  was  Parol  lesMs 

by  parol,  there  was  this  distinction ;  if  it  were  for  her  ^  ^^^^j 

life  it  was  good  till  the  livery  was  defeated  by  her  and  wife 

'  entry  (b) ;  if  for  years,  it  was  void  against  her,  and  ^^^^i 

could  not,  therefore,  be  confirmed  by  her  acceptance  therdmin- 

of  rent  after  the  decease  of  her  husband,  because  her  capable  of 
consent  was  necessary  to  the  commencement  of  the 
lease,  and  it  ought  to  have  been  manifested  by  deed  or 
writing  (c). 

Hence,  if  after  such  a  parol  lease  for  years,  a  fine  Afferent 

had  been  levied  by  the  husband  and  wife  to  a  stranger,  ^^^^  j^^^ ' 

the  lease  would  be  equally  void  against  the  conusee  as  by  husband 

against  the  wife,  so  that  he  might  enter.     And  note  after  a  lease 

the  diversity  of  efiect  in  regard  to  the  oonusee  and  by  parol  and 

lessee,  when  the  lease  is  void,  as  in  this  case,  and  when  y^^^  granted 

voidable,  as  in  the  instance  before  given  (d).    But  now,  by  them, 

by  the  act  of  the  29th  of  Charles  the  second,  chap.  S,  g^^^^  ^9 

all  leases  of  land  must  be  in  writing,  and  signed  by  the  ^bar.  2, 
parties,  or  their  agents  duly  authorised,  except  such       ^' 
leases  as  do  not  exceed  the  term  of  three  years. 

Leases  by  husband  and  wife  of  her  lands,  by  fine,  are  Leases  by 

binding  upon  them  and  their  issue ;  and  if  by  recovery,  ^^^  ^^  '^ 
duly  suffered,  they  are  also  good  against  the  persons  in 
remainder  or  reversion. 

Since  it  was  necessary,  as  we  have  seen,  that  the  wife  Whether 

should  consent  to  the  commencement  of  the  lease,  and  ^««*^  ^^^^ 

years  by  deed 

that  nothing  short  of  that  consent  appearing  by  deed  by  husband 
or  in  writing,  would  be  sufficient,  so  as  that  a  parol  a«>nearevoid 
lease  for  years  by  her  husband  would  be  void  against  after  his 
her  surviving  him ;  it  seems  to  follow,  that  if  such  lease  death. 


(a)  4  Rep.  27.  2  Roll.  Rep.  361.  Cro.  Car.  7«  Cro.  Eliz.  149. 
3  Rep.  27  b.  28.  1  RolL  Abr.  509,  pi.  30.  Cro.  Elic.  459 ;  and 
see  supra,  page  83.  (6)  Bro. ''  Bam,"  27.  (c)  Dyer^  91  &• 

146  6.        (<0  Cro.  EluE.  216.    Leon.  247. 
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were  by  deedf  and  granted  by  kirn  alone,  it  was  also 
void  against  his  wife,  and  that  it  was,  therefore,  incapable 
of  her  confirmation  after  his  death  (a\  I  am  aware 
that  a  different  decision  was  made  in  the  case  of  Jordan 
V.  Wilkes  (V) ;  but  which  it  is  presumed,  would  not  be 
allowed  to  overturn  the  authorities  and  principles  before 
stated  and  referred  to  (c). 


(a)  Bro.  Leases,  24.    Barre,  27.    2  Rep.  77  b.    Touchst.  230. 
Cto.  Jac.  564.  (6)  Cro.  Jac.  332.  (c)  It  is  also  stated  in 

Bacon's  Abr.  toI.  3,  p.  13,  to  be  clearly  agreed,  that  a  leas^  by  the 
husband  alone  is  good  'for  the  whole  term,  unless  the  wife  or  hor 
heir  dissents.  This  position  is  controverted  by  Mr.  Serjeant  Wil- 
liams. See  2  Saund.  180,  note  9,  where  the  authorities  are  minutely 
examined,  and  a  distinction  su^ested  between  leases  for  life  and 
leases  for  years,  that  as  the  estate  in  the  former  case  commences  by 
livery,  it  can  only  be  defeAed  by  entry ;  but  that  in  the  latter  it 
determines  absolutely  on  the  husband's  death.  And  with  respect  to 
a  lease  for  life,  with  livery  made  by  the  husband  alone,  it  seems  to 
be  certain  that  it  would  continue  after  his  death,  till  avoided  by  the 
wife  or  her  heir  by  action  before  the  statute,  32  Hen.  8.  c.  28,  or 
by  entry  since  that  statute.  And  according  to  Jordan  v.  Wilkes, 
ub,  sup.  and  Dixon  v.  Harrison,  Vaugh.  46,  a  lease  for  years  by  the 
husband  alone  is  voidable  only.  And  it  seems  to  follow  from  the 
nature  of  the  husband's  seisin  (supra,  p.  3,)  that  the  estate  con^ 
veyed  by  him  must  continue  till  defeated  by  action  or  entry.  See 
3  Bulstr.  272.  Preston  on  Abstracts,  vol.  1,  p.  335.  Co.  Litt.  325, 
b.  n.  2. 

It  is  alflo  laid  down  in  Bacon.  Ab.  ub,  sup.  that  acceptance 
of  rent  after  the  husband's  death  will  confirm  the  lease;  but  this 
does  not  appear  to  have  been  decided,  and  although  the  estate  con- 
veyed  by  the  husband  may  continue  till  avoided  by  the  wife  or  her 
hdr,  it  is  not  a  necessary  consequence  that  acceptance  of  rent  will 
render  it  unimpeachable.  Where  the  lease  was  for  life,  and  there- 
ftre  good  till  defeated  by  a  cut  in  vita,  it  was  held, that  acceptance^ 
of  rent  by  the  wife  after  the  husband's  death  did  not  bar  her  from 
bringing  that  action.  See  4  Vin.  Ab.  101,  pi.  9,  102,  pi.  11,  -cites 
Bro.  Barre,  27.  Bro.  Acceptance,  1.  And  in  4  Vin.  Ab.  102,  pi  tO, 
it  is  said  generally,  that  acceptance  of  rent  by  the  wife  on  a  lease  by 
the  husband  alone  will  not  bind  her.  The  case  of  a  lease  by  husband 
9Dd  wife  joinfly  id  different,  both  because  she  stands  in  a  different 
situati<Mi  with  respect  to  the  covenaots  and  the  reservation  of  the 
rent,  and  because  the  contract  being  in  her  name  she  may  elect  to 
adopt  it.    In  Jordan  v.  Wilkes,  and  Dixon  v.  Harrison,  the  question 
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II.  Having  in  the  former  pages  shortly  traced  the 
effect  of  the  husband's  leases  of  his  wife's  estate  at  com- 
mon law,  the  next  consideration  will  be  such  leases  as 
the  husband  and  wife  are  empowered  to  grant  of  her 
estates  by  virtue  of  the  statute  82  Hen.  VIII,  chap.  28 ; 
for  if  the  leases  are  not  authorised  by  that  statute,  legal 
questions,  in  regard  to  their  validity  and  otherwise, 
must  be  decided  by  the  rules  of  the  common  law,  as 
explained  or  altered  by  statutes.     The  act  declares— 

*^  That  all  leases  to  be  made  of  any  lands,  tenements,  Stat.  32  Hen. 
or  other  hereditaments,  by  writing  indented,  under  seal,  ®'  P'  ®' 
for  term  of  years,  or  for  term  of  life,  by  any  person  or 
persons,  being  of  full  age  of  twenty-one  years,  having 
an  estate  of  inheritance,  either  in  fee  simple  or  in  fee 
tail,  in  their  own  right,  or  in  right  of  their  tviveSj  or 
jointly  with  their  wives,  of  an  estate  of  inheritance, 
made  before  the  coverture  or  after,  shall  be  good  and 
effectual  in  the  law  against  the  lessors  (being  husband 
and  wife)  and  their  heirs  ;  provided  that  the  act  shall 
not  extend  to  any  lease  to  be  made  of  dny  manors, 
lands,  tenements,  or  hereditaments,  being  in  the  hands 
of  any  farmer  or  farmers  by  virtue  of  an  old  lease,  except 
such  lease  be  expired,  surrendered,  or  ended  within 
one  year  next  after  the  making  of  the  said  new  lease, 
nor  shall  extend  to  an;^  grant  to  be  made  of  any  rever^ 
sion  of  any  manors,  lands,  tenements,  or  hereditaments, 
nor  to  any  lease  of  any  manors,  lands,  tenements,  or 
hereditaments,  which  have  not  most  commonly  been 
letten  to  farm,  or  occupied  by  the  farmers  thereof,  by 
the  space  of  twenty  years  next  before  such  lease  thereof, 
made ;  nor  to  any  leasls  thereof  made  without  impeach- 
ment of  waste ;  nor  to  any  lease  to  be  tnade  above  the 
number  of  twenty-one  years,  or  three  lives  at  the  most, 

from  the  day  of  the  making  thereof;  and  that  upon 

— — „ — «-. — .- — -^ 

of  the  effect  of  acceptance  of  rent  did  not  arise.  On  thia  subject 
see  also  (}oodright  v.  Straphan,  Cowp.  201.  Perry  v.  Hindle>  ^ 
Tannt.  180.  Hill  v.  Saunders,  2  Bing,  112,  post.  sect.  2,  pi.  10« 
and  chap.  4,  sect.  1. 
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every  such  lease  there  be  reserved  yearly,  during  the 
same  lease,  due  and  payable  to  the  lessors  and  their 
heirs  (to  whom  the  same  lands  should  have  come  after 
the  deaths  of  the  lessors,  if  no  lease  thereof  had  been 
made,  and  to  whom  the  reversion  thereof  shall  appert 
tain  according  to  their  estates  and  interests),  so  much 
yearly  farm  or  rent,  or  more,  as  hath  been  most  ac- 
customably  yielded  or  paid  for  the  manors,  &c.  so  to  be 
letten  within  twenty  years  next  before  such  lease  thereof 
made ;  and  that  every  such  person  or  persons,  to  whom 
the  reversion  of  such  manors,  &c.  so  to  be  letten,  shall 
appertain,  as  is  aforesaid,  after  the  deaths  of  such  lessors 
or  their  heirs,  shall  and  may  have  such  like  remedy  and 
advantage  to  all  intents  and  purposes  against  the  lessees 
thereof,  their  executors  and  assigns,  as  the  same  lessors 
should  or  might  have  had  against  the  same  lessees. 
Provided  also  that  the  wife  be  made  party  to  every  such 
lease  which  shall  hereafter  be  made  by  her  husband  of 
any  manors,  &c,  being  the  inheritance  of  the  wife ;  and 
that  every  such  lease  be  made  by  indenture  in  the  names 
of  the  husband  and  wife,  and  she  to  seal  the  same ;  and 
that  the  farm  and  rent  be  reserved  to  the  husband  and 
to  the  wife,  and  to  the  heirs  of  the  wife  according  to 
her  estate  of  inheritance  iq  the  same ;  and  that  the  hus- 
band shall  not  in  any  wise  alien,  discharge,  grant,  or. 
give  away  the  same  rent  reserved,  nor  any  part  thereof, 
longer  than  during  the  coverture,  without  it  be  by  fine 
levied  by  the  said  husband  and  wife ;  but  that  the  same 
rent  shall  remain,  descend,  revert,  or  come,  after  the 
death  of  such  husband,  unto  such  person  or  persons  and 
their  heirs,  in  such  manner  and  sort  as  the  lands  so 
leased  should  have  done,  if  no  such  lease  had  been 
thereof  made.** 

In  the, granting  of  leases  under  the  above  statute 
the  following  particulars  are  requisite  to  be  complied 
with,  and  which,  if  not  in  fact  complied  with,  will 
vitiate  the  leases  by .  virtue  of  the  statute ;  and  since 
those  leases  are  innovations  upon  the  common  law,  and 
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are  sanctioned  only  by  a  particular  act  of  parliament  No  jurisdio- 
under  certain  terms  and  conditions,  if  those  terms  and  q^^^  ^£ 
conditions  be  not  strictly  pursued,  so  as  that  the  leases  Equity  to 
are  void  at  law,  a  Court  of  Equity  has  no  jurisdiction  to  £^  ^  ^^^^ 
supply  the  omission  (a).  cases. 

Ist.  The  subject  demised  must  be  manors,  lands.  Subjects  de« 
tenements,  or  hereditaments.     Tlie  reason  is,  that  it  is  |^  cor^real 
out  of  such  subjects  only  that  a  rent  can  be  reserved  by  heredita- 
law,  with  proper  remedies  to  enforce  the  payment  of  it.  ^**' 
Of  things,  therefore,  which  lie  in  grant  only,  as  fairs,  demisable 
markets,   franchises,   commons,   advowsons,   piscaries,  under  theact. 
hundreds,  and  the  like,  a  lease  under  the  authority  of 
this  statute  cannot  be  made,  although  they  may  have 
been  customarily  let  (b).  Tithes  may 

But  it  seems  that  such  a  lease  for  twenty-one  years  ^.  «>  de- 
may  be  made  of  tithes,  although  they  lie  in  grant  only,  years,  but  as 
because  they  are  a  tenth  pwrt  of  the  profits  of  land,  and  »*  seems  not 
tike  profits  are  the  land  itself,  and  an  action  of  debt  at 
the  common  law  might  have  been  brought  for  the  re- 
<5overy  of  rent  reserved  on  a  demise  of  them  for  years^ 
and  such  rent  will  pass  with  the  reversion  (c),  and  bind 
an  assignee  of  the  lessee,  against  whom  the  like  action 
will  lie.    But  as  no  such  remedy  is  given  in  the  case 
lioder  consideration  upon  a  lease  for  life  of  tithes,  it 
would  seem  that  such  a  lease  would  not  be  authorised 
HQ^er  this  statute  {d). 

Sd*  Tlie  subject  demised  must  have  been  most  com-* 
monly  let  to  farm,  or  occupied  by  tenants  by  the  space 
of  twenty  years  next  before  the  lease  made. 

If,  therefore,  the  lands  have  been  let  for  eleven  years  Lands  let   ' 
at  one  time,  or  at  diflferent  times  within  that  period,  it  ^^  ^^ 

last  20  years 
'         ■ — ~~  may  be  de- 

mised, 
(a)  Cowp.  267j  and  Anonymou8/2  Freem.  224.     1  Scho.  and  Lef. 
71.  {h)  Co.  Litt  44  b.     Touchst.   278.     Co.   Utt.   47- 

(c)  Bailey  v.  Welb,  3  Wils.  25.  Tipping  t.  Grover,  Raym.  18. 
(rf)  Co.  Litt.  44,  *.  note  3.  And  tlie  law  on  this  subject  is  not 
altered  l^  the  statute  5  Geo.  3,  c.  17,  which  authorises  leases  for 
lives  of  tithes  by  ecclesiastical  persons. 

VOL.  I.  H 
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will  be  sufficient  (a) ;  but  such  lettings  must  have  been 
made  by  persons  seised  of  an  estate  of  inheritance  (ti). 
Lands  The  statute  does  not  require  that  the  property  should 

"**"*d  b^^"  ^^^®  heen  let  upon  lease,  so  that  tenancies  at  will  are 
copy  within  sufficient ;  and  it  has  been  determined  that  demises  by 
the  statute.  ^.Qpy  q^  court  roll  for  lives  or  for  years  are  sufficient 
But  the  lease  lettings  to  farm  within  the  statute  {c).  But  the  demise 
must  be  by     under  the  authority  of  that  act  must  be  made  by  deed 

indented  (d\  as  in  general  cases  after  mentioned. 
.    [[Hence  if  the  husband  and  wife  be  seised  of  a  manor 
in  right  of  the  wife,  and  make  a  lease  by  indenture  of 
lands  previously  demised  by  copy,  it  will  be  within  the 
statute  (e). 

Copyholds  not  being  in  general  demiseable,  are  said 
not  to  be  within  this  statute  (y) ;  but  if  the  husband 
and  wife  be  seised  in  right  of  the  wife  of  a  copyhold 
estate,  which  has  been  usually  demised  by  custom  or  by 
license,  it  seems  that  a  lease  of  them  might  be  supported 
under  the  statute  {g).^ 

Sd.  The  property  demised  must  be  of  an  estate  of 
inheritance  in  the  wife,  or  in  her  and  her  husband 
jointly. 
If  the  wife  If,  therefore,  the  inheritance  be  in  the  husband,  the 

life^^  ^   ^^^^  having  an  estate  for  life  only,  a  lease  under  the 
such  estate      statute  will  not  bind  her  (A), 
is  not  within      ^^^  j^  ^^^^  y^  observed  that  the  statute  renders 

the  act.  J         1      •  1 

And  the  act  valid  the  leases  granted  under  its  authority,  agamst  the 
does  not  bind  husband  and  wife  and  their  heirs  only,  so  that  when 
Aversion  or  the  inheritance  determines,  as  in  the  instance  of  an 
remainder,     intail,  by  a  failure  of  issue,  such  leases  also  determine, 


(a)  See  infra,  under  title  "  Leasing  powers  in  deeds^  &c."  as  ta 
lands  once  let  under  a  long  jterm  expiring  within  the  twenty  years^ 
and  the  lands  not  let  again.  (6)  Touchst.  278.    Co.  Litt.  44  h* 

Djet,  271  b.  (c)  Tustian  v.  Roper.  Jones^  29.  Co.  Litt.  44  b* 
The  Dean  and  Chapter  of  Worcester's  case^  6  Rep.  37.  Moor.  759. 
Cro.  Jac.  76.  ((/)  Gilb.  Ten.  180.  (e)  Gilb.  Ten.  179. 

(/)  Gilb.  Ten.  179,   185.     Cro.  Car.  44.  {g)  See  Watkins's- 

Cop.  vol.  ii.  p.  1 94,  n.  (Ji)  Co.  Litt.  44^  note  2. 
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and  are  void  ag^nst  the  persons  in  remainder  or  rever<- 
sion,  except  such  remainder  or  reversion  be  limited  to 
or  be  in  the  lessors,  or  one  of  them,  in  either  of  which 
cases  the  leases  will  be  valid  during  the  term  (a). 

4th.  The  lease  must  be  made  by  deed  indented;—  The  statute 
A  deed  poll^  therefore,  is  insufficient ;  but  if  the  deed  requires  the 

V         .      11      •     -I  11-1  -^  •     lease  to  be  by 

be  actually  indented,  which  supposes  a  counterpart,  it  is  indenture. 

immaterial  whether  the  deed  begins  or  not,  as  is  usual, 

with  the  words,  "  this  indenture**  (b). 

5th.  The  lease  must  be  sealed  by  the  wife,  and  she  And  to  be 
and  her  husband  must  be  named  parties  to  it.  ^f^.     ^ 

[^The  proviso  which  requires  the  wife  to  join  in 
the  lease  speaks  of  estates  being  the  inheritance  of  the 
wife,  while  the  first  section  authorises  leases  of  estates 
of  which  the  husband  is  seised  in  right  of  the  wife  or 
jointly  with  the  wife.  In  Smith  v.  21nWer(c),  the 
husband  and  wife  being  jointly  seised,  the  former  alone 
made  a  lease.  Three  Judges  held  that  the  case  was 
not  within  the  proviso,  and  that  the  lease  was  therefore 
good  under  the  first  section :  but  Hobart^  C.  J.  doubted 
this,  and  the  point  was  not  decided.]] 

6th.  The  lease  must  be  a  lease  in  possession  and  not  Also  j;o  be  a 
in  reversion,  or  according  to  the  statute,  to  commence  ^®^?  ^"  P^ 

^  -  ,  ^  session. 

from  the  making,  or  the  day  of  the  making  of  it. 

\^A  lease  in  reversion  cannot  be  granted,  though  it 
be  made  to  determine  within  the  period  of  twenty-one 
years,  or  three  lives.  Though  an  interest  for  either  of 
these  periods  may  be  granted,  it  cannot  be  done  by 
means  of  two  leases,  one  taking  efiect  on  the  deter- 
mination of  the  former  (rf)]]. 

As  leases  in  possession  and  in  reversion  under  the 
statute,  and  under  private  powers,  are  in  relation  to  this 


(a)  Tonchst  280.     Oodb.  9.  {b)  Co.  Litt.  143  b,  229. 

(r)  Cro.  Car.  22.  (</)  Doe  dem.  SuUon  v.  Harvey.     1  Barn, 

and  Cress.  426.     As  to  the  question  whether  concurrent  leases  may- 
be made,  see  post,  sect.  3>  and  Sugden  on  Powers^  595. 

H  2 
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requi&te  subject  to  the  same  rules,  the  consideration  of 

both  must  be  here  blended. 
When  lea8<)s       If,  then,  the  lease  have  no  date  or  an  impossible  one, 
that  have       ^*  Commences  from  the  delivery, 
dates,  or  im-      If  the  lease  have  a  proper  date  and  be  delivered  upon 

^t^  or  no  *^®  ^^^  ^*y>  ^t^out  mentioning  when  it  shall  begin, 
dates,  or  are  it  Commences  from  the  delivery  (a),  which  will  be  pre- 
antedated.      gumed  to  have  been  made  on  the  day  of  the  date,  until 

the  contrary  be  proved  (i). 

If  the  lease  be  made  for  twenty-one  years^  or  for 
three  lives,  from  the  mdung,.or  from  its  sealing  and 
dielivery,  or  from  henceforth,  it  will  commence  from 
the  delivery,  whether  it  be  with  or  without  date  (c). 

And  if  a  lease  be  ante  dated,  and  the  contents  ilh- 
port  that  it  was  to  begin  from  a  day  subsequent  to  its 
date,  still  if  the  deed  were  not  executed  until  after  that 
day,  it  would  be  good  as  a  lease  in  possession,  since  its 
legal  effect  and  operation  commenced  from,  and  not 
before  its  execution  (d). 
And  of  leases      But  in  all  cases  where  a  powgr  authorises  leases  to 

in  possession    i  ^j*  •         •/•^■ii  xj» 

andinrever-  "®  granted  m  possesstoTij  if  the  lease  granted  m  pur- 
sion.    ^         suance  of  it  happen  to  be  made  to  commence  and 

actually  commences  upon  a  day  subsequent  to  its 
date,  or  after  the  determination  of  a  prior  unexpired 
lease,  such  new  lease  will  be  void ;  because  it  is  a  lease 
in  reversion  (e). 

Tlie  strictness  which  prevails  upon  this  subject  will 
appear  from  the  following  case  :— 

^,  tenant  for  life,  had  a  power  of  leasing  for  twelve 
years  in  possession  and  not  in  remainder,  reversion,  or 
expectancy.  A,  by  indenture  dated  and  executed  upon 
the  29th  day  of  March,  1798,  demised  the  lands  in 


(a)  Co.  Litt.  46  6.'         (b)  Cro.  Jac  264.  (c)  Norris  v.  the 

Hundred  of  Gawtry.    Hob.  140.     Co.  Litt.  46  6.  (d)  Ambl. 

740.    4  East,  477.     10  East,  427,     15  East,  32.  (e)  5  Term 

Rep.  567. 
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;e  from  the  ISth  of  Februaty  preceding,  the 
pasture  grounds  from  the  5th  of  April  next  following, 
and  the  residue  of  the  premises  from  the  13th  of  May 
then  next,  for  twelve  years  from  those  several  periods. 
Although  the  lease  was  authorised  by  the  custom  of  the 
country,  yet  the  Court  decided  that  the  lease  was  void 
in  totOy  it  being  a  lease  in  reversion,  since  it  was  made 
to  commence  as  to  two  third  parts  of  the  premises  from 
periods  subsequent  to  the  date  and  execution  of  the 
lease,  which  was  contrary  to  the  express  words  of  the 
power  (fl). 

In  the  ancient  cases  much  nicety  and  subtlety  pre-  In  relation  to 
vailed  in  instances  when  the  leases  were  made  to  begin  ^[^^^ 
Jram  the  daies^  and  when  from  the  days  of  the  dates^  to  oommenoe 
and  it  was  understood  from  those  cases  that  the  words  j  ^™  *^® , 

dates^  and 

from  the  date  included  that  day,  so  that  a  lease  con-  from  the  days 

taining  these  expressions  by  beginning  upon  that  day,  ®^^^®  ^^' 

would  not  be  a  leate  in  reversion ;  hence  a  lease  so  dered. 

made  under  the  authority  of  the  statute  would  be  good 

and  binding.     It  was  also  understood  from  those  cases 

that  tiie  words  *^  from  the  day  of  the  date''  e^vcltided 

that  day,  so  that  such  a  lease  would  not  be  authorised 

by  tlie  statute,  as  being  a  lease  in  reversion,  and  it  would 

notf  therefore,  bind  the  wife  or  the  persons  claiming 

under  her. 

The  cases  above  referred  to  cannot  be  reconciled,  but 
they  were  considered  by  Lord  Mansfield  and  the  other 
Judges  of  the  Court  of  King's  Bench,  in  the  case  of 
Pitgh  v.  Duke  of  Leeds^  below  stated,  in  which  case 
those  subtleties  and  distinctions  were  duly  considered, 
and  aifter  mature  deliberation  upon  the  old  decisions, 
the  Comt  determined  that  the  words  ^^from  the  date," 
and  "  from  the  day  of  the  date,*'  were  of  the  same  im- 
port, and  that  they  included  the  day  of  the  date,  and 
might  or  might  not  do  so  in  other  cases,  according  to 
the  subject  matter ;  the  Coiirt  justly  observing,  that 

(a)  Doe  d.  Allen  v.  Calvert.    2  East,  376. 
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the  construction  so  given  was  in  support  of  the  deeds 
of  parties,  and  to  give  effect  to  their  intention;  but 
that  the  other  construction  was  a  subtlety  to  overturn 
property,  and  to  defeat  that  intention,  without  answer- 
ing any  good  end  or  purpose.  The  case  of  Pugh  v.  The 
Duke  of  Leeds  {a)  wis  to  the  following  effect : — 

A  lease  for  twenty-one  years,  under  a  power  to 
make  leases  in  possession  for  that  term,  was  made  t6 
commence  "  from  the  day  of  the  date."  Upon  a  case 
stated  for  the  opinion  of  the  Court  of  King^s  Bench  on 
the  validity  of  the  lease,  as  one  in  possession,  it  was  de- 
cided that  the  lease  was  good : — 1st,  upon  the  intention 
of  the  parties ; — 2dly,  upon  the  generally  received 
sense  and  acceptation  of  the  words  themselves ; — and 
3dly,  because  the  word  "  from*'  might  in  the  common 
use,  and  even  in  the  strict  propriety  of  language,  mean 
either  inclusive  or  exclusive. 

Hence  it  is  to  be  inferred,  that  whether  a  lease  for 
years,  under  the  statute  of  Henry  the  eighth,  be  made 
to  commence  from  the  making,  or  the  date,  or  the  day 
of  the  date,  it  will  be  good  as  a  lease  in  possession. 

And  with  respect  to  leases  for  three  lives,  made 
under  the  authority  of  that  act,  and  expressed  to 
commence  from  the  days  of  the  dates,  it  is  presumed 
that  they  would  be  good  although  possession  were  de- 
livered on  the  same  days  (as  they  would  be  valid  if  pos- 
session were  deferred  till  a  subsequent  period  (6);) 
but  which  could  not  be  so  if  the  **  days  of  the  dates** 
were  to  be  considered  exclusive  of  the  days  upon 
which  the  leases  appear  to  be  dated ;  for  if  such  were 
to  be  the  construction,  then  as  the  leases  were  not  to 
begin  until  the  days  next  following,  the  operation  of 
the  livery  would  be  suspended  during  the  days  of  their 
dates,  and  the  leases  must,  therefore,  commence  in 
fUturOj  viz.  the  next  subsequent  days,  which  the  law 


{a)  Cowp.  714  ;  see  also  5  Term  Rep.  567.     10  East,  431. 
(b)  Freeman  v.  West,  2  Wils.  165. 
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^oes  not  allow  in  cases  of  freehold  interest.  In  that 
event,  therefore,  a  lease  so  made  and  intended  to  be 
protected  by  the  statute,  would  be  defeated. 

7th.    The  leases  must   not  be   made  without  im-  The  leases 

must  not  be 

peachment  of  waste.  without  im- 

If  a  lease  be  made  without  impeachment  of  waste  p«acl«n«nt 

Or  IV&fite 

in  express  terms,  there  can  be   no  doubt  as  to  its  either  by  ex- 
invalidity  against  the  wife  and  her  issue.  P5^»  prori- 

The  consequence  will  be  the  same  if  it  be  so  operation  of 
framed  as  to  prevent  the  lessee  from  being  made  law. 
liable  to  waste ;  so  that  if  the  lease  were  made  for 
life,  with  remainder  to  B  for  life,  it  would  not  be 
authorised  by  the  statute ;  because  during  the  con- 
tinuance of  the  remainder  to  B,  the  first  tenant 
for  life  would  not  be  liable  to  an  action  of  waste, 
which  is  prevented  by  the  interposition  of  J3'8  re- 
mainder for  life ;  and  although  it  has  been  alleged,  that 
a  lease  to  a  man  for  the  lives  of  three  other  persons  is 
in  the  same  predicament,  since  if  he  die  during  the 
continuance  of  any  of  the  lives,  the  person  succeeding 
to  the  possession,  called  an  occupant^  would  not  at  the 
common  law  be  punishable  for  waste ;  yet  such  objec- 
tion is  without  foundation,  for  an  action  of  waste  may 
be  sustained  against  the.  occupant  upon  the  statute  of 
.Gloucester f  chapter  the  fifths  which  gives  that  action 
against  any  person  holding  in  any  manner  for  life  or 
years,  and  the  occupant  holds  for  term  of  life  (a). 

8th.  The  leases  must  not  exceed  twenty^ne  years.  They  must 

,         -.  be  either  for 

or  three  lives,  years  or  for 

Hence  it  appears  that  there  cannot  be  two  leases  "v^s. 
granted  of  the  same  property,  the  one  for  years  and  the 
other  for  lives,  but  one  lease  only ;  and  if  that  be  for 
lives,  it  may  be  made  either  to  one  person  during  the 
lives  of  three  other  persons  in  esse^  or  to  three  persons 
for  their  own  lives  (&) ;    so  also  leases  made  for  less 


(a)  6  Rep.  37.    (b)  Baugh  v.  Haines,  Cro.  Jac.  76.    Wyndham 
V.  Halcombe,  7  Term  Rep.  713. 
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Any  excess 
in  the  tenn 
makes  leases 
void  in  ioto 
at  law^  as 
leases  under 
the  act. 


A  lease  for 
years  deter- 
minable on 
lives  not 
within  the 
act. 


periods  than  twenty-one  y^urs,  or  three  lives,  are  good 
nnder  the  statute  (a).  And  it  is  to  be  noticed,  that  if 
in  the  demise  there  be  an  excess  of  duration  not  war^- 
ranted  by  the  act,  as  for  Jour  lives,  or  for  ^^fh/  years, 
the  lease  will  not  at  law  be  valid  under  the  statute 
during  three  of  the  lives,  or  for  twenty-one  years,  but 
would  be  void  in  to/a  (A). 

Suppose,  then,  a  lease  by  husband  and  wife  to  be 
granted  for  ninety-nine  or  for  sixty  years,  if  they  should 
so  long  live,  or  determinable  upon  three  lives  ;  would 
this  be  a.  lease  within  the  statute  ?  It  is  presumed  that 
it  would  not ;— 1st,  because  the  act  distinguishes  be* 
tween  terms  for  years  and  terms  for  lives,  and  intended 
that  those  different  interests  should  not  be  blended  in 
one  lease,  although  the  duration  of  the  lessee's  interest 
could  not  exceed  one  of  the  periods  prescribed  by  the 
statute  I — ^Sdly,  because  the  act  intended  that  if  the 
lease  granted  was  fort/ears,  it  should  not  by  possibility 
exceed  twenty-one  years ;  but  in  the  case  supposed  it 
might  endure  for  ninety-nine  or  for  sixty  years ; — 3dlyy 
because  such  a  lease  is  neither  for  twenty-one  years, 
nor  for  three  lives  ;-^nd,  lastly,  because  under  aB 
ordinary  power  to  lease  for  three  lives  or  twenty-one 
years,  a  lease  for  ninety-^nine  years,  determinable  upon 
.three  Uvea,  would  not,  as  it  has  been  adjudged,  be  a 
due  execution  of  the  power  (c). 

I  am  aware  that  in  Bacon's  Abridgment,  under  the 
title  **  Leases"  ((/),  it  is  Considered  that  such  a  lease 
would  be  good  under  the  statute,  but  the  authoritiea 
there  referred  to  do  not  appear  to  warrant  the  con- 
clusion. In  Smith  v.  Trinder  (e)  the  point  was  not 
made  or  discussed ;  and  in  Whithcl^s  case  (jf )  no  par^- 
ticular  kind  of  lease  is  mentioned,  the  power  there 


(<f)  Isherwood  v.  Oldknow^  3  Maulc  and  Sel.  382.    5  R^p.  6  b. 
8  Rep.  70  h,  ih)  Touchst.  277.  (c)  Roe  d.  Brune  v. 

Prid^aux,  10  East,  158.     Touchst.  277.    Ambl.  340.        (</)  Page 
69.        (e)  Cro.  Car.  22.        (/)  8  Rep.  69  A> 
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being  to  glrant  leitses  genetaUg  in  possesion  or  rever* 
sion,  so  as  they  did  not  exceed  three  liyes  or  twenty- 
one  years;  any  lease  therefore  not  exceeding  those 
limits,  whether  for  terms  for  years  only,  or  for  terms 
determinable  upon  lives,  were  within  such  power.    But 
the  power  by  the  statute  is  more  restricted :  it  em- 
powers leases  only  for  a  limited  term  of  yiears,  or  for  a 
term  of  three  lives,  and  then  withdraws  its  protection 
from  leases  granted  for  either  of  these  terms ;  i.  e.  from 
the  former  if  it  exceed  twenty-one  years,  and  from  the 
latter  if  not  made  according  to  its  directions.     The 
author  of  the  Touchstone  asserts  it  to  have  been  re- 
solved, that  if  tenant  in  tail  make  a  lease  for  ninety 
years,  determinable  upon  three  lives,  such  lease  was 
not  warranted  by  the  statute  (ja) ;  and  in  Roe  d.  Bnene 
V.  Prideatut^  before  referred  to  (A),  it  appears  that 
successive  tenants  for  life,  when  in  possession,  were 
authorised  to  leslse  for  any  term  or  number  of  years 
not  exceeding  twenty-one,  or  for  the  life  or  lives  of 
any  one,  two,  or  three  persons,  so  as  no  greater  estate 
than  for  three  lives  should  be  at  any  one  time  in  being 
in  any  part  of  the  premises ;  and  the  Court  determined 
that  the  power  merely  authorised  a  lease  ibr  twenty- 
one  years,  or  a  lease  for  three  lives,  and  that  leases 
granted  under  the  power  for  ninety-nine  years,  deter- 
minable upon  lives,  were  void  in  toto^  and  not  even 
good  at  law  for  twenty-one  years. 

9th.  Old  leases  are  required  either  to  have  expired  Old  leases 
when  the  new  ones  are  granted,  or  to  be  surrendered  "^^*  ^^^ 

©  »  expired,  or 

within  one  year  afterwards.  be  surren- 

K  the  old  leases  be  not  expired  they  may  be  sur-  ^^^  ^thin 

^  '  ^  ,.  /         "^  a  year  after 

rendered  absolutely,  or  upon  a  condition  or  engage-  the  new  ones 
ment  that  the  new  grants  be  made  within  a  limited  aje  granted. 

...  ^     ,  Thissurren- 

time,  as  withm  a  month  or  a  week,  and  if  the  con-  der  may  be 
dition  be  complied  with,  i.  e.  the  new  leases  made  ©onditionaL 


(a)  Toudwt.  277.  (b)  10  EbU,  148, 187- 
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Surrender 
in  law. 


Cancellation 
of  the  old 
leases  no  sur- 
render. 


Redtai  in 
the  new 
leases  that 
the  old  ones 
were  sur- 
rendered will 
not  amount 
to  a  sur- 
render. 


mthin  the  time,  they  will  be  binding  under  the  au- 
thority of  the  statute  (a)  ;  for  a  surrender  in  law  is  suf- 
ficient, and  by  the  acceptance  of  the  new  the  old  leases 
are  surrendered  and  ended,  the  word  used  in  the  sta- 
tute (i).  It  will  make  no  difference  if  the  new  leases 
be  made  to  commence  ^t  a  future  time,  since  if  they  be 
accepted  at  the  period  when  it  arrives,  the  old  leases 
will  then  determine  and  the  new  commence  (c).  But 
the  new  leases  must  be  competent  under  the  statute  to 
pass  the  interest  intended ;  for  if  not,  then  the  ac- 
ceptance  of  them  cannot  be  a  surrender  of  the  old 
leases  (rf) ;  neither  will  cancellation  be  a  surrender  of 
them,  for  the  statute  of  the  29th  of  Charies  the  second, 
chapter  3,  expressly  declares  that  no  leajse  of  any  lands 
or  houses  shall  be  surrendered^  unless  by  deed  or  note 
in  writing,  signed  by  the  party  or  his  legally  authorised 
agent.  And  if  a  lease  be  cancelled  with  a  view  to  its 
surrender,  upon  the  faith  and  validity  of  a  new  lease 
granted  under  the  statute  or  other  power,  in  that  case, 
if  the  second  lease  be  defective  and  void,  then  the  first 
ivill  be  considered  as  never  having  been  surrendered, — 
jSrst,  because  the  cancellation  had  not  that  effect,  and 
-secondly,  because  the  new  lease  should  not  so  operate 
contrary  to  the  intent  of  the  parties,  who  merely  agreed 
upon  the  surrender  of  the  old,  in  contemplation  of  the 
validity  of  the  new  lease ;  and  although  the  new  ^d 
void  instrument  should  recite  that  it  was  granted  in 
part  consideration  of  the  surrender  of  the  old  lease, 
still  such  recital  will  not  have  the  efiect  of  a  surrender 


(fl)  Wilson  V.  Carter,  2  Stran.  1201.  (b)  And  it  has  lately 

been  held,  that  the  substitution  of  one  tenant  in  the  place  of  another 
with  the  consent  of  the  landlord,  is  a  surrender  in  law  of  the  lease 
of  the  first  tenant.  Thomas  v.  Cook,  2  Bam.  and  Aid.  119. 
2  Stark.  408.  Stone  v.  Whiting,  2  Stark.  235.  On  this  point 
see  MoUett  v.  Brayne.  2  Campb.  103.  Whitehead  v.  Clifford,  5 
Taunt,  518.  Matthews  v.  Sawell,  8  Taunt.  270.  2  B.  Moore,  262. 
(c)  Poph.  9.  Plowd.  106.  (d)  Roe  d.  Berkley  v.  The  Archbishop 
of  York,  6  JEast,  Q6. 
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of  the  first  lease ;  the  words  or  expressions  liot  im- 
porting a  surrender  at  that  time,  but  a  past  ineffectual 
surrender ;  and  such  words  will  be  confined  to  such 
antecedent  act,  especially  as  a  contrary  construction 
would  defeat  the  intention  of  the  parties,  and  operate 
to  the  prejudice  of  the  lessee  in  the  first  lease  (a). 

10th.  The  statute  requires  a  rent  to  be  reserved  ^^ar^  The  rent 
to  the  husband  and  to  the  wife,  and  to  the  heirs  of  ^pvedto^^" 
the  wife,  according  to  her  estate  of  inheritance  in  the  husband  and 
premises.  ?^^  ^^  ^^ 

This  reservation  was  not  required  by  the  common 
law  in  leases  by  the  husband  and  wife.  If,  therefore^ 
no  such  rent  be  reserved,  so  that  the  lease  is  not  au- 
thorised by  the  statute,  it  will  nevertheless  be  good 
during  the  marriage,  and  voidable  only  by  the  wife  at 
her  election  after  her  husband's  death  {bi). 

The  rent  was  not  merely  intended  for  the  husband  Instance  of  a 
and  wife,  but  also  for  their  successors  to  the  property ;  ^£  ^^^^  ^^^ 
and  so  strictly  has  this  reservation  been  required,  that  according  to 
it  has  been  determined,  that  if  a  lease  of  lands  were  *  « s  a  u  e. 
made  by  tenant  in  tail  under  the  statute,  the  ancient 
rent  of  which  was  10/.,  and  the  reservation  was  5U 
yearly,  during  the  lessor's  life,  and  10/.  a  year  from 
and  after  his  death,  the  lease  would  not  be  binding 
under  the  authority  of  the  act;  because  the  statute 
requires  the  whole  of  the  annual  rent  to  be  reserved 
yearly  during  the  whole  oi  the  term,  and  it  not  having 
been  so,  but  apportioned,  the  power  given  by  the  act 
was  not  well  executed  (c).      This  determination  has 
been  questioned,  upon  the  gi'ound  that  the  rent  might 
have  been  released  during  the  life  of  the  lessor,  and 
that  the  manner  of  reserving  it  could  not  prejudice  the 
issue ;  but  admitting  that  to  be  so,  the  reasons  given 
against  thQ  propriety  of  the  decision  do  not  appear  to 


(a)  6  East,  86.  {b)  Jackson  v.  Mordant,  Cro.  Ellzr  1 12. 

Uutt.  102*      .  (c)  Mountjoy'a  case,  5  Bep*.4r.  6. 
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support  it ;  for  the  lease  purporting  to  be  made  under 
a  power  which  it  did  not  pursue,  it  follows  that  such 
lease  could  not  take  effect  under  the  authority,  and 
that  it  was  in  consequence  so  far  void. 

[If  the  reservation  be  not  strictly  in  the  form  pre- 
scribed by  the  statute,  the  law  will  if  possible  put  such 
a  construction  on  it,  as  to  make  the  rent  payable  to  the 
person  for  the  time  being  intitled  to  the  reversion  (a), 
and  the  lease  will  then  be  supported.  In  leases  by 
tenant  in  tail,  and  in  leases  under  powers,  a  reservation 
to  the  lessor  and  his  heirs,  or  a  reservation  generally 
during  the  term  will  be  sufficient  (&):  and  it  seems 
that  the  same  rules  will  apply  to  leases  by  husband  and 
wife.  In  Hill  v.  Saunders  (c)  the  rent  was  reserved 
during  the  term  to  the  husband  and  wife,  and  the 
lessee  covenanted  with  the  husband  and  wife  and  the 
heirs  of  the  wife,  for  payment  of  the  rent  to  the  hus- 
band and  wife.  The  wife  died  without  having  had 
issue  in  the  lifetime  of  the  husband,  and  it  was  held 
that  her  heir  (though  not  named  in  the  reservation) 
was  intitled  to  the  rent,  and  that  the  lease  was  within 
the  8tatute.3 
The  rent  1 1th.  The  rent  to  be  reserved  yearly  must  be  so  much 

88°^  b^^  as,  or  more  than  had  been  customarily  paid  or  yielded 
customarily  within  twenty  years  nes^t  before  the  leases  were  made. 
paidTdthin         yfY^^  gjj^jj  y^  Considered  the  rent  to  be  reserved 

twenty  years 

last  before  when  it  has  fluctuated  within  the  twenty  years,  has 
St£T**"*   been  rendered  uncertain  by  the  conflicting  opinions 

of  eminent  judges,  dpon  the  construction  to  be  put 
upon  the  terms  **  ancient  or  accustomed  rent."  In 
Morrice  v.  Antrobus  (rf),  Hak^  Ch.  B.  after  observ- 
ing that  the  statute  of  Henry  the  eighth  was  a  pattern 
for  the  exposition  of  the  Idth  of  Elizabeth,  chap.  10, 


(o)  Sadieverel  T.  Frogate,  1  Ventr.  161.    2Saand.361.   19  Vin. 
Ab.  139.  (b)  Cother  v.  Merrick,  Hardr.  89.    2  Brod.  and 

Bing.  556.    Whitlodc's  case,  8  Co.  69  b.    See  Sngden  <m  Powers, 
3d  edition,  p.^24.        (c)  2  Biag.  112.        (<0  H<urd.  325. 
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Mid   "that  the  accustomed  rent  mentioned  vt  the 
statute  ought  to  be  understood  of  the  rent  reserved 
upon  the  last  lease,  and  not  upon  the  first ;  for  that 
rent  having  been  altered  since,  cannot  be  called  the 
accustomed  rent."     In   Orhy  v.  M6hun(a\   Holt^ 
Ch.  J.  coincided  in  opinion  with  Lord  Hale,  and  eon-* 
sidered  the  case  of  Morrice  y.  Antrobtis  of  undoubted 
authority,  and  which  never  could  be  shaken  (6).     But 
in  the  same  case  Lord  Gmper^  Ch.  expressed  a  dif« 
ferent  opinion,  observing  that  it  had  been^'said  "  that 
the  andent  rent  is  certain,  by  referring  to  the  last  rent 
at  or  next  before  the  time  of  the  s^ement,  where  no 
lease  was  in  being.     I  do  not  agree  to  that  :^'  and  he 
put  this  case — "  Suppose  the  lands  to  he  leased  once  at 
a  greater,  and  txrice  at  a  less  rent ;  I  take  the  rent  of 
the  former  leases  to  be  the  ancient  rents,  for  the  last 
might  be  made  by  the  person  that  had  the  fee,  who  is 
not  bound  to  reserve  the  ancient  rent,  but  may  let  it 
for  nothing  if  he  pleases  (c).'*     Such  are  the  different 
opinions  as  to  the  meaning  of  the  words  "  ancient  or ' 
accustomed  rents ;"  and  when  they  are  applied  to  the 
statute  of  Henry  the  eighth,  it  is  presumed  that  the 
opinion  of  Lord  Cowper  will  be  found  to  be  the  most 
sound.     In  order  to  ascertain  the  fair  rent,  and  to 
guard  the  wife  and  her  h^rs  against  the  improvident 
leases  of  her  estate  by  her  husband  at  an  undervalue, 
the  act  itself  has  prescribed  a  rule  for  ascertaining  the 
rent  to  be  reserved,  viz.  that  rent  at  the  least  which 
the  premises  had  been  customarily  letten  for  within 
or  during  twenty  years  next  before  the  lease  was  made> 
This  appears  to  be  a  very  clear  and  distinct  standard. 
The  criterion  meant  to  be  established  for  fixing  the 
rent,  was  that  rent  at  which  the  lands  had  been  let  to 
tenants  during  the  greater  part  of  the  twenty  years ;  it 


(a)  3  Clian.  Rep.  56.    2  Vcm.  581, 542.   Prec.  in  Ch.  257.  GUb. 
Eq.  Rep.  45.        (5)  3  Chan.  Rep.  67.        (c)  Ibid.  73. 
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was  to  be  an  average  estimate.  Such  being  the  rule, 
it  seems  that  Lord  Cowper's  opinion,  when  applied  to 
this  subject,  is  the  right  one.  Thus,  if  lands  had  been 
let  for  200/.  for  the  first  eleven  years  of  the  twenty, 
and  at  100/.  during  the  remaining  nine  years,  it  is 
conceived  that  the  200/.  would  be  the  accustomed  rent 
required  by  the  statute  to  be  reserved,  and  the  rent 
which  ought  to  be  reserved  in  a  lease  intended  to 
be  made  under  its  authority.  In  this  view  of  the 
question  Lord  Holt's  observation,  in  regard  to  the  dif- 
ferent amounts  of  the  rents  at  which  the  estate  may 
have  been  let,  applies,  viz.  "  that  the  majns  and  minus 
will  not  be  any  alteration  of  the  case,  nor  vary  it  one 
way  or  the  other  (a).'* 

The  statute  requires  the  accustomed  yearly  rent 
only,  or  more,  to  be  reserved,  but  does  not  mention 
at  what  times  of  the  year  it  is  to  be  paid. 
Th^  rent  may  If^  therefore,  such  rent  be  reserved  yearly^  whether 
be  paid  at  *^  ^^  made  payable  at  different  periods  of  the  year,  or 
one  or  more  once  in  the  year  only,  the  lease  will  be  valid  (A)  j  and 
y^*  "^  *  ^  although  there  may  be  an  omission  in  not  reserving 
The'omisaion  something  which  was  formerly  reserved,  yet  if  the 
to  reserve  a  thing  omitted  be  not  an  annual  render,  but  collateral 
tw^totl^  ^  ^'^  i^^xAy  it  seems  that  such  omission  will  not  in- 
reotaadnot  validate  the  lease,  since  the  accustomed  and  annual 
rafl^  will  ^^^'  is  yearly  reserved,  as  the  statute  requires, 
not  avoid  the      Accordingly,  in  a  case  supported  by  this  statute,  and 

applicable  to  leases  made  by  husband  and  wife  of  her 
estate,  A  being  seised  in  right  of  his  church  of  a  manor 
(of  which  B  held  lands  for  life,  at  an  ancient  rent  of 
8i9.  8rf.  payable  quarterly  and  heriotable  at  the  tenant's 
death  ;  and  copyholds  holden  of  the  manor  were  grant- 
able  by  custom  for  three  lives),  demised  the  lands, 


lease. 


(a)  3  Clian.  Rep.  p.  67.  {b)  Co.  Litt.  44  b.     Doe  d,  Shrews- 

bury V.  Wilson,  5  Bam.  and  Aid.  363.     Hill  v.  Saunders,  2  Bing. 
112. 
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upon  the  death  of  BjtoC  for  three  lives,  reserving  the 
ancient  rent  half-y early ^  but  noi  reserving  any  heriot; 
nevertheless  the  lease  was  holden  to  be  good  under  the 
statute  (a). 

If  the  rent  were  accustomed  to  be  paid  in  com,  The  pay- 
gold,  or  silver,  it  must  be  so  reserved,  or  it  might  be  ^^^^t^^ 
prejudicial  to  the  wife,  or  her  heirs,  in  consequence  of  be  reserved 
a  depreciation  in  the  values  of  the  media  through  which  "^i^  ' 
the  rent  is  reserved  to  be  paid  ;  so  that  if  the  ancient  amount  must 
rent  was  payable  in  goldy  it  must  not  be  reserved  in  ^  specified, 
silver  (i). 

The  rent  reserved  must  be  specified  in  the  lease; 
for  if  the  reservation  merely  follow  the  general  terms 
or  language  of  the  statute,  it  will  not  be  sufficient. 
It  has,  therefore,   been   adjudged,   that  reservations, 
"rendering  the  ancient  annual  accustomed  yearly  rent,  y^^^  -^g^f^ 
and  the  rents  and  services^  at  the  days  and  times  usual  ficient  speci- 
and  accustomed/'— or  thus,    "yielding  and  paying,  J^J^rt^^"""* 
therefore,  the  respective  old  and  accustomed  yearly 
rents,"  are  not  the  reservations  intended  and  required 
by  the  statute  (c).     The  reason  is,  that  the  persona 
succeeding  to  the  property,  and  to  be  bound  by  the 
lease  under  the  act,  ought  to  know  what  the  ancient' 
rent  is,  so  that  without  hazard  or  difficulty  they  may  • 
be  enabled  to  use  the  means  necessary  to  enforce  the 
payment  of  it  if  it  were  withheld,  which,  without  such 
specification,  they  might  experience  great  vexation  and 
difficulty  in  obtaining* 

Yet  alth6ugh  the  rent  happen  to  be  reserved  in  Yet  if  the 
very  general  terms,  still  if  the  reservation  afford  a  ^^,  ^  ; 
standard  by  which  a  certain  amount  of  the  rents  may  beascer- 
be  ascertained,  that  reference  will  support  the  lease.  J^     -Jf^  . 
Thusy  if  the  reservation  be  of  a  particular  sum  per  acre,  good. 


(a)  Baugh  v.  Haynes^  Cro.  Jac.  76 ;  see  also  5  Rep.  4  b*    Palm. 
106.     6  Rep.  38.    Ambl.  740.     Co.  Litt.  44  b.  (b)  5  Rep.  4 

and  5  b.     (c)  Cro.  Car.  95 ;  and  see  infra,  title  "  Jjeases  of  Wife's 
Estate  under  Powers  in  Deeds,  &c."  and  1  £q.  Ca.  Abri  343. 
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that  will  be  sufficient ;  for  when  the  number  of  acres 
are  known,  the  amount  of  the  rent  can  be  easily  as- 
certained (a)* 
When  lands.       It  has  Occurred  that  the  property  demised  by  one 
under  the       ^^^^  under  the  statute  has  consisted  of  lands,  some  of 
act,  and         which  have  been  customarily  demised  as  required  by 

are  com-  '  ^*»  *^^  **^^®  ^^  them  not  so  demised;  also,  in  other 
prised  in  cases,  it  has  happened  that  lands  usually  letten  sepa- 
mde^rent^  rately,  and  at  diflPerent  rents,  have  been  blended  in  one 
shoald  be       lease,  and  the  ancient  rents  have  been  reserved  in  the 

^F^Sout    gross  yearly  sum. 

of  theiormer.      In  the  first  case,  if  the  ancient  rent  be  reserved  in 

respect  of  the  lands  which  have  been  customarily  let, 
and  a  rent'  for  the  remainder,  the  lease  will  be  good  as 
to  the  lands  which  had  been  usually  demised  Qi).  But 
if  the  ancient  rent  be  not  so  separately  reserved,  then,' 
since  both  the  ancient  and  the  new  rents  are  entire, 
and  issue  out  of  the  whole  property  demised,  so  as  it 
cannot  be  said  that  the  ancient  rent  is  reserved  out  of 
the  lands,  in  respect  of  which  it  was  usually  paid,  the 
lease  will  be  void,  j.  e*  not  authorised  by  the  statute ; 
and  the  same. result  will  follow,  as  it  has  been  decided, 
if  the  old  rent  only  be  reserved  and  made  payable  out 
of  all  such  lands ;  for  in  that  case  the  rent  is  not  pro- 
perly reserved  out  of  the  lands  customarily  letten,  but 
it  is  entire,  and  issues  out  of  those  lands,  and  the  lands 
demised  which  had  not  been  customarily  Irtten  (c). 
And  when  In  the  second  case,  viz.  the  blending  in  one  lease  of 

lands  COB-  4,15^0  fanng  usually  demised  separately,  and  reserving 
letten  in  two  ^^  ancient  rents  in  one  yearly  sum,  it  has  been  con- 
ferms  ure  sidered  that  such  a  lease  is  not  within  the  statute,  and, 
one  lease,  therefore,  not  protected  by  it ;  because  each  farm  is 
semble  th^  liable  to  the  whole  rent,  the  reservation  not  directing 
rents  should   (^  i*  ought  to  have  douc)  such  proportions  of  it  to  be. 

be  reserved 

separately.  I 

(a)  3  Ch.  Rep.  7^ ;  and  Shannon  v.  Bradstreet,  1  Scho.  and  Le- 

fioy,  52.  (i)  Tanfidd  v.  Rogers,  Cro.  Eliz.  340.         (c)  Ley, 

74, 77,    Smith  v.  Bole^  Cro.  Jac.  45a 
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borne  by  each  farm  as  were  reserved  when  demised 

separately  («)• 

But  suppose  a  lease  to  be  made  of  one  of  two  farms 
(both  of  which  had  been  usually  demised  together  at 
one  rent  of  200/.)  reserving  the  old  rent  of  200/.,  such 
lease  would,  as  it  seems,  be  protected  by  the  statute, 
because  the  old  rent  and  more  are  reserved  upon  the 
fiurm  demised.  The  contrary,  however,  would  be  the 
case  (as  it  is  conceived)  if  both  the  farms  had  been 
demist,  and  the  whole  rent  had  been  reserved  out  of 
one  of  them,  since  that  would  not  be  a  reservation  as 
required  by  the  statute,  aQd  might  be  injurious  to  the 
wife  and  her  successors,  by  narrowing  their  security  for 
the  rent,  if  not  paid,  but  which  could  not  happen  in 
the  former  case,  since  the  farm  not  demised  (supposing 
it  to  be  the  wife's  estate)  would  belong  to  hjsr  sur* 
viving  her  husband,  and  to  her  issue  after  her  death, 
and  the  demise  of  the  other  farm,  at  so  great  an  ad- 
vance of  rent,  was  beneficial  for  her  .and  her  issue ;  but 
in  the  second  case,  this  reasoning  does  not  apply>  as 
both  farms  are  included  and  would  be  bound  during 
the  term,  if  the  lease  were  valid,  and  then  such  pre- 
judice as  above  alluded  to  might  result  to  the  wife  and 
her  issue,  by  exempting  one  of  the  farms  from  the  pay- 
ment o£  any  rent  (A). 

It  is  an  unsettled  question  whether  the  husband  and  Whether  the 
wife  can  grant  by  a  lease,  under  the  authority  of  the  ^^^s^  a^" 
statute,  a  parcel  of  her  estate  which  has  been  cus-  demise  of  a 

part  of  a 
farm  custo- 

.-"    ■  ■  ■   -  marily  letten 

with  a  reser- 
vation of  the 

{a)  1  Rep.  139  fl.  5  Rep.  5  and  6.  In  this,  case  however,  the  ^^^  r&aXpro 
security  for  the  rent  is  not  diminished,  and  since  it  has  been  decided  ^^  '^' 
that  in  the  converse  case  of  part  of  the  premises  being  let  at  a  rent 
pro  rata,  the  lease  is  good  (Doe  v.  Wilson,  cited  post),  a  lease  of  two 
farms  together  at  the  old  rent,  (which  is  in  substance  less  objection- 
able) would  perlmps  be  supported.  (')  See  PoUexf.  170. 
2  Mod.  57.     3Keb.  192. 

VOL,  I.  I 
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toniarily  demised  entire,  reserving  a  due  proportion  of 
the  old  rent  that  had  been  reserved  upon  the  whole. 
It  i^  presumed,  however,  that  such  a  lease  could  not 
be  supported — 1st,  because  the  act  gives  no  direct 
power  for  partitioning  the  lands  and  reserving  rents 
pro  rata  ;  2dly,  because  the  statute  contemplates  and 
seems  to  provide  only  for  the  leasing  of  such  lands  in 
farms  which  had  previously  been  let,  and  upon  which 
farms  accustomed  rents  had  been  reserved ; — 3dly,  be- 
cause the  consequence  of  giving  to  the  act  a  diiFerent 
construction  would  be  to  defeat  its  intention,  which 
was  to  secure  the  reserved  rents  to  the  person  succeed- 
ing  to  the  farms ;  for  if  such  divisions  of  lands  into 
farms,  and  of  the  rents,  were  allowed,  such  of  the  lands 
as  were  not  included  in  the  new  leases  would  be  dis- 
charged  from  so  much  of  the  old  rents  as  were  re- 
served in  such  leases,  and  then  if  from  the  insolvency 
of  tenants,  or  deficiencies  of  distresses  upon  the  pre- 
mises demised,  the  rents  reserved  could  not  be  re- 
covered, wives  surviving  their  husbands,  or  their  heirs, 
would  be  deprived  of  parts  of  the  old  rents  which  the 
statute  was  anxious  that  they  should  receive  and  enjoy 
after  the  determination  of  the  marriages ;  it,  therefore^ 
As  to  hus-  expressly  provided  "  that  the  husband  should  not  in 
to  alien^^'  ^^7  ^^^  alien,  discharge,  grant  or  give  away  the  rent  re- 
rent  re-  iserved,  nor  any  part  thereof,  longer  than  during  the 
^   *  coverture,  without  it  was  by  Jlne  levied  by  the  said 

husband  and  wife,  but  that  the  same  rent  should  re- 
main, descend,  revert,  or  go,  after  the  death  of  such 
husband,  unto  such  person  or  persons,  and  their  heirs, 
in  such  manner  and  sort  as  the  lands  so  leased  should 
have  done  if  no  such  lease  had  been  thereof  made ;" — 
and  lastly,  because  the  doubts  which  prevailed  upon  the 
validity  of  such  leases  were  so  strong  as  to  induce  the 
legislature  to  pass  the  act  of  39  and  40  George  the 
third,  chapter  41,  to  enable  Bishops,  &c.  to  divide  their 
ancient  farms,  and  reserve  the  old  rents  thereon  pro 
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rata  ;  the  provisions  of  which  statute,  for  reasons  un- 
known*  were  not  extended  to  the  estates  of  married 
women.  In  addition  to  the  above  observations  may  be 
added  the  authority  of  the  author  of  Touchstone j  thus 
expressed,  ^^  If  tenant  in  tail  of  land  let  a  part  of  it 
that  hath  heen  accustomably  let,  and  reserve  the  rent 
pro  ratay  or  more  than  after  the  rate,  this  is  not  a  good 
lease  (n).** 

There  are  exceptions  to  this  doctrine  from  ne*  Exceptions 

cesritv-— .  as  to  pro  rfl/a 

(.easily.— -  reservations. 

Thus,  in  the  instance  of  coparceners,  if  one  of  two  The  case  of 
coparceners  in  tail  be  a  married  woman,  and  the  lands  had  coparcener? , 
been  usually  let  for  100/.  a  year ;  she  and  her  husband 
might  demise  her  moiety  at  the  rent  of  50/.,  which 
would  be  a  good  lease  under  the  statute,  because  the 
interest  in  coparcenary  is  created  by  the  act  of  law ; 
the  law,  therefore,  allows  of  a  demise  and  reservation 
of  rent  pro  rata  in  this  case  to  prevent  any  prejudice 
which  the  one  coparcener  might  sustain  from  the. 
caprice  or  obstinacy  of  the  other. 

Again,~*If  a  manor  had  been  generally  let  at  a  rent  and  that  of 
of  10/.,  and  a  tenancy  escheated^  the  manor  might,  not-  *5®  T^^^L 

•  r  J.        .11  1  111^'*  tenancy, 

withstanding,  be  let  at  the  same  yearly  rent,  although  &c. 
the  rent  would  issue  as  well  out  of  the  tenancy  never 
in  lease  before,  as  out  of  the  manor ;  so  that  it  might 
be  justly  said  that  the  ancient  rent  was  not  reserved,  as 
required  by  the  statute.  The  reason  governing  this 
case  is  the  same  as  produced  the  decision  in  the  last^ 
viii.  the  escheat  being  the  act  of  law,  or  of  God,  is  not 
allowed  to  prejudice  the  rights  of  any  person  (Jb). 

\lxL  a  recent  case  (c),  under  a  power  to  let  at  the 
usual  and  accustomed  yearly  rents,  it  was  held  that  a 
part  of  premises  formerly  let  together  might  be  de- 
mised at  a  rent  pro  rata.'] 


(a)  Page  279 ;  and  the  same  was  ruled  in  Mountjo/s  case^ 
3  Go.  6.        (i)  5  Rep*  5  and  6.  (c)  Doe  dcm.  Shrewsbury  y. 

Wilson,  5  Bam.  and  Aid.  3S3* 
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Leases  not 
supported  by 
the  statute 
are  to  be  con- 
sidered as 
leases  at 
common  law. 


Husband  fmd 
wife's  power 
of  leasing 
under  decds^ 
&c. 


Particolars 
required  by 
the  power  to 
be  oWrved. 


Having  minutely  considered  the  particulars  which 
are  necessary  fo  the  granting  of  good  leases  under  the 
statute  of  Henry  the  eighth,  I  must  repeat  the  ob- 
servation,  that  if  they  happen  to  be  invalid  under  that 
act  from  not  following  its  directions  in  every  requisite, 
and  the  wife  is  a  party,  such  leases  are  not  void,  but 
voidable  only  at  her  election,  or  at  the  election  of  her 
heirs,  and  are  to  be  considered  as  demises  at  the 
common  law,  which  have  been  before  treated  of  (r/), 
both  when  the  leases  were  for  years,  and  when  for 
lives,  together  with  the  confirmation  of  them  (i). 

HI.  With  respect  to  powers  of  leasing  the  wife's 
estate  reserved  to  husband  and  wife  in  private  con- 
veyances, it  is  decided  that  such  powers  are  common 
modifications  of  property  in  land,  and  are  to  be  carried 
into  effect  according  to  the  intentions  of  the  persons 
creating  them  (c).  It  seems  to  be  proper  and  also 
useful  to  collect  and  briefly  state  in  this  work  the  re- 
sults of  the  decisions  respecting  the  construction  and 
execution  of  such  powers ;  especially  as  they  are  con- 
nected with  the  power  of  leasing  under  the  statute  of 
Henry  the  eighth,  which  has  just  been  considered. 
And  in  order  that  the  whole  subject  of  leases  with 
regard  to  the  wife's  estate  may  be  treated  upon  to- 
gether, I  have  introduced  the  present  section  in  this 
place,  although  in  strictness  it  may  probably  be  classed 
under  that  part  of  this  work  which  treats  of  the  dis- 
abilities of  coverture,  and  the  exceptions  to  them. 

All  the  particulars  required  by  the  power  of  leasing, 
in  regard  to  the  instrument  executing  it,  for  the  au- 
thenticating of  such  instrument,  or  as  a  guard  against 
imposition,  or  a  check  against  precipitancy,  ought  to 
be  strictly  observed. 


{a)  Ante,  sect.  1.  {b)  Touchst.  6,  7.  Supra,  p.  90.  (c)  The 
reader  will  find  the  form  of  a  leasing  power  in  Append.  No.  1 ,  Vol.  ii. 
also  a  form  of  a  lease  under  a  power  in  Append.  No.  2. 
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If,  therefore,  a  seal  be  required,  it  must  be  fixed  to  Seal, 
the  lease,  for  signing  willnot  beequiva]enttosealing(aJ ;  Consent, 
and  if  the  consent  or  approbation  of  other  persons  be 
required,  the  assent  of  all  of  them  must  be  obtained, 
unless  by  the  terms  of  the  power  the  consent  of  the 
survivors  or  survivor  is  made  sufficient  (&)• 

So  also  if  a  power  of  sale  be  given  to  three  trustees  Power  of 
nominatimy  and  not  to  the  survivors  by  express  words,  •***• 
and  one  of  them  dies,  the  power  cannot  be  executed. 
But  it  would  be  otherwise  if  such  power  had  been  given 
to  them  by  the  description  of  trustees,  without  par- 
ticul^ly  naming  them  (c). 

A  power  of  leasing  cannot  be  ddegated  nor  ac-  Leasing 
eelerated :_  ^^^.^^^ 

Thus,  if  A  and  B  be  tenants  for  their  lives  in  sue-  gated  nor  ac- 
cession, and  a  power  of  leasing  be  given  to  A  during  ^^^^^^^* 
his  life,  and  after  his  decease  a  like  power  to  B ;  *"*^^<^- 
although  A  convey  all  his  estate  to  J3,  yet  B  cannot 
execute  his  power  of  leasing  during  Ah  life,  nor  the 
power  for  the  like  purpose  which  was  given  to  A  (rf). 

If  the  private  power  require  th^  lands  to  be  such  as  Ckinstruction 
had  been  most  usually  let  within  the  last  twenty  years,  y^^^^^^^he 
it  would  seem  that  such  power,  and  the  power  under  lands  to  have 
the  statute  of  Henry  the  eighth,  would  receive  the  ^^^^ij™**?^^ 
same  construction  in  this  respect,  and  that  if  the  lands  within  the 
had  been  let  during  eleven  of  the  twenty  years,  or  last  twenty 
had  been  in  lease  for  a  long  term  which  expired  within 
the  last  nine  of  the  twenty  years,  and  the  estates  not 
relet,  they  would  be  within  the  terms  of  the  power;' 

(fl)  Wright  V.  Wakeford,  1 7  Ves.  459.  {h)  Atwaters  v.  Birt, 

Cro.  Eliz.  856.  Hawlcins  v.  Kemp^  3  East^  4 10.  (c)  Townsend 
V.  Wilson,  1  Bam.  and  Aid.  608.  The  power  of  sale  was  given  to 
the  three  trustees  and  their  heirs ;  the  monies  arising  from  the  sale 
were  to  be  received  by  them^  or  the  survivors  or  survivor  of  them, 
or  the  executors^  administrators,  or  assigns  of  such  survivor,  and  a 
power  was  given  for  appointing  new  trustees.  It  was  held  that  two 
surviving  trustees  could  not  execute  the  power  of  sale.  The  decision 
was  questioned  by  the  Lord  Chancellor,  in  Hall  v.  Dewes,  2  Aug. 
1821.  (</)  Coxr  v.  Dav,  13  East,  118. 
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When  the 
power  re- 
quires  the 
estate  to 
have  been' 
usually 
Ictten,  gcnc« 
rally. 


When  the 
power  ex- 
tends to 
lands  usually 
and  others 
not  usually 
letten^  re- 
'Serving  the 
accustomed 
rents;  how 
the  rent 
must  be  re« 
served. 


the  word  "  usually**  being  applicable  as  well  to  lands 
continuing  in  lease  for  a  long  period,  as  to  lands  which 
have  been  repeatedly  demised  for  short  term^(a). 
Again, 

When  the  power  is  general  and  authorises  lands  to 
be  demised  which  had  been  umally  letten,  it  is  said 
that  they  must  have  been  let  twice  at  the  least  (ft) ; 
but  it  is  presumed  that  the  necessity  for  such  lettings 
must  be  subject  to  the  above  observation  upon  the  con- 
struction of  the  word  "  usually,"  as  applying  to  a  pre- 
vious single  demise  for  a  long  but  expired  term,  and 
that  the  only  question  would  be,  in  the  absence  of  a 
particular  intention,  in  regard  to  the  length  of  time 
which  had  elapsed  between  the  expiration  of  the  term 
and  the  creation  of  the  power ;  and  probably  it  might 
not  be  considered  inconsistent  with  the  generd  intent 
of  such  a  power,  if  in  analogy  te  the  statute  of  Henry 
the  eighth,  it  should  be  held,  that  in  case  such  long 
term  ended  within  twenty  years  before  the  granting  of 
the  power,  the  lands;  comprised  in  such  expired  term, 
although  not  sigain  demised,  should  be  considered  as 
lands  in  the  sense  of  having  been  usually  let,  i.  e.  on 
lease,  so  as  to  be  included  within  the  terms  or  intent 
of  the  power  (c). 

The  cases  next  noticed,  and  which  have  been  con- 
sidered at  variance  with  each  other,  may  probably  be 
reconciled  by  the  following  distinctions : 

1.  When  the  power  of  demising  extends  to  all  the 
lands  settled,  and  requires  the  accustomed  rents  be  re- 
served, and  some  of  the  lands  happen  not  to  have  been 
let ;  in  that  case,  as  the  intention  appears  to  give  a 
general  power  of  leasing  the  whole  property,  and  it 
is  practicable  to  reserve  the  accustomed  rents  upon 
such  of  the  lands  only  as  have  been  let,  the  power  will 


(a)  Vaugh.  28>  34 ;  and  see  last  sect.  p.  96.        (6)  2  Roll.  Abr. 
261,  262,  pi.  1 M2,  and  14.  (c)  See  Sugden  on  Powers,  570. 
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be  considered  well  executed  by  leasing  the  wholej  re- 

serving  the  usual  rent  upon  such  of  them  as  had  been 

let ;  for  the  qualification  annexed  being  inconsistent 

with  the  power  given  to  demise  all  the  property,  the 

law  of  necessity  only  requires  such  qualification  to  be 

eottiplied  virith  cj/  pres.     And  with  respect  to  the  pro-  As  to  the  re- 

perty  which  had  not  been  let,  it  is  presumed  that  it  "^^^ation  of 

lit  ••    1    .         n  1      .  .  1      rent  111  re- 

would  be  required,  m  reference  to  the  mtention  to  be  spect  of  the 

collected  from  the  power  and  qualification,  that  the  fair  l*nds  not 

annual  value  of  such  other  property  should  be  reserved  letten. 

for  the  benefit  of  the  persons  in  remainder,  who  might 

otherwise  be  great  sufferers  by  determining  according 

to  the  opinions  of  some  judges,  that  such  property  might 

be  leased  without  the  reservation  of  any  rent  (a). 

9.   But  when  no  particular  intention  appears,  or  But  the  na- 
when  it  appears  from  the  terms  of  the  power,  or  from  ture  of  the 
the  particular  circumstances  of  part  of  the  property,  mayexSude 
(suppose  family  mansions  and  lands  always  occupied  such  a  power 
with  them  by  the  owners),  that  the  power  was  meant  t^^^I]^^ 
to  extend  the  privilege  of  leasing  to  such  lands  only  as  not  usuallv 
had  been  or  were  capable  of  being  let,  or  wer^  then  ^^^^  i^ 
let  J  in  such  cases,  leases  will  not  be  a  good  execution  induding 
of  those  powers,  if  they  include  property  which  had  not  ^^^^^ 
been  or  were  not  then  let,  or  were  incapable  of  being 
let,  as  the  cases  may  happen. 

Instances  of  the  Jirst  class  of  powers.-—^  had  a< 
power  to  grant  leases  of  manors  and  lands,  or  of  any 
part  or  parcel  of  them,  so  that  as  much  rent  or  more 
were  reserved  upon  each  lease,  as  had  been  reserved  in 
respect  of  them  within  two  years  immediately  prece- 


(a)  See  Goodtitle  v.  Funucan,  BougL  564.  2  Roll.  Abr. 
262.  But  the  opinion  that  lands  not  previously  let,  may,  if  in- 
cluded in  a  power  of  this  description,  be  demised  without  any  reut^ 
seems  to  be  established  by  the  authorities.  Cumberford's  case, 
2  Ro.  Ab.  262.  Campion  v.  Thorp,  Clayt.  99.  Waker  v.  Wake- 
man,  2  Lev.  150.  1  Ventr.  294.  3  Keb.  547,  586,  595.  Sugd. 
Pow.  525.    See  Doe  d.  Bartlett  v.  Reudlc.    3  M.  and  S.  99. 
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ding.  The  determination  was^  that  lands  which  had  not 
been  leased  within  the  two  years  at  any  rent,  might  be 
demised  in  consequence  of  the  apparent  intent  that 
power  should  be  given  to  make  leases  of  cUl  the  property 
(fl).— Again,  A^  teniant  for  life,  had  a  power  of  demising 
all  or  any  of  the  manors,  messuages,  lands,  tenements, 

Jisheries^  and  hereditaments,  for  years,  determinable 
upon  three  lives,-  so  as  there  were  reserved  so  much,  or 
as  great  yearly  rents  as,  or  more  than  then  was  or  were 
paid.     A  lease  was  made  of  the  premises,  including  a 

Jisheryi  which  was  not  on  lease  when  the  power  was 
created  ;  the  lease,  nevertheless,  was  determined  to  be 
a  due  execution  of  the  power  which  menlioned  fisheries ; 
but  it  is  to  be  noticed  that  the  rent  reserved  on  the 
lease  was  30/.  more  than  what  the  premises,  exclusive 
of  the  fishery,  had  ever  been  let  at,  so  that  30/.  was  a 
bonajide  reserved  increased  rent  for  the  fishery  (i). 

Instances  of  the  second  class  of  powers.— (c)  A 
seised  of  a  manor  in  tail,  with  remainders  over,  she  and 
her  husband,  J3,  demised  a  moiety  of  the  majior  with 
the  appurtenances  for  300  years,  under  a  power  that  the 
donees  should  not  alien  the  manor  or  any  part  of  it, 
but  only  for  term  of  life,  or  for  years,  or  at  will,  yieldivg 
the  true  and  ancient  rent.  The  manor  consisted  of 
several  free  rents  and  copyhold  tenements,  and  an  acre 
of  waste,  &c.  which  was  never  demised  before.  And 
it  was  resolved,  that  in  respect  of  the  acre  of  waste,  the 
rent,  which  was  entirely  reserved  out  of  the  whole  pro- 
perty demised,  could  not  be  called  the  true  and  ancient 
rent.  The  lease,  therefore,  was  not  a  good  execution 
of  the  power.  This  is  explained  before,  in  treating  of 
leases  granted  under  the  statute  of  the  32d  of  Henry 
the  eighth  (d).     Again,  A  was  tenant  for  life  under  a 


(a)  Cumberford's  case,  2  Roll.  Abr.  262,  pi.  15.  (6)  Goodtidc 
V.  Funucan,  Dougl.  564.  See  also  Campion  v.  Thorp.  Clayt.  09^ 
(c)  Mountjoy's  case,  5  Rep.  3  ^.    Moor,  197,  S.  C.  (rf)  Ante, 

p.  112. 
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will,  with  a  power  to  lease  all  or  any  of  the  manors, 
messuages,  lands,  tenements,  and  hereditaments  therein 
mentioned  for  lives  or  years,  so  as  the  usual  rents  were 
reserved,  and  that  there  should  not  bp  at  any  one  time 
a  greater  estate  upon  any  one  tenement  than  for  three 
lives  or  twenty-one  years.     The  testator  was  possessed 
of  the  moiety  of  certain  tithes  which  never  had  been 
demised  previously  to  the  will.     ^,  in  consideration  of 
SOL  demised  the  tithes,  at  a  rent  of  19^.     And  it  was 
determined  that  the  lease  was  void,  because  the  tithes 
had  not  ever  been  demised  (a).     In  this  case  the  word 
**  tenement ''  also  showed  that  an  incorporeal  heredita- 
ment like  tithes  was  not  intended  to  be  comprised  in 
the  power ;  which  was  further  manifest  from  the  cir- 
cumstance of  a  direction  that  the  leases  should  not  be 
made  dispunishable  of  waste^  which  was  inapplicable  to 
tithes :  besides  it  was  improbable  that  the  testator  could 
mean  to  authorise  the  reduction  of  the  value  of  the 
tithes  from  30/.  to  I9s.  a  year :  this,  therefore  mate<^ 
rially  differs  from  the  case  of  Goodtitle  v«  Funucan^ 
before  referred  to ;  intention  being  the  foundation  of 
those  decisions,  as  well  as  of  the  cases  referred  to 
below  (6). 

But  the  reader  must  attend  to  a  distinction  when  the  Distinction 
lease  can  only  take  effect  from  the  power,  as  to  all  the  lease's  vali- 
property  intended  to  be  demised,  and  when,  in  addition,  dity  when  it, 
other  property  belonging  to  the  lessor  in  fee  simple  is  ^ndg^** takes 
comprised  in  the  lease,  of  which,  therefore,  he  might  effect  under 
dispose  ad  libitum.     In  the  first  case,  We  have  seen  ^^^^^' 
that  if  the  lease  be  a  defective  execution  of  the  power  part  of  them 
by  including  property  not  within  it,  or  by  an  improper  j     ^^^£^*^ 
reservation  of  rent,  the  lease  will  be  void  in  toto  (c) :  j^  ^j^^  ^^^ 

— — — ^ case  it  is  to- 

^     «  ^  -.  telly  void, 

(fl)  Powers  v.  Partington,  3  Term  Rep.  665.  {h)  Vaugh.  28. 

Jones,  27.  3  Vin.  Abr.  429,  pi.  9.  Fortes.  332.  8  Mod.  249. 
1  Vcntr.  294.  2  Lev.  150.  12  Mod.  147,  151.  Carth.  429.  Doe 
d.  Bartlett  v.  Hendle,  3  Man.  and  Sel.  99  ;  and  see  Doe  dem.  Ten- 
nyson V.  Yarborough,  1  Bing.  24.  (t)  See  Cardigan  v.  Montagu, 
Stigd.  pow.  App.  10.     Doc  d.  Bartlett  v.  Rendle,  3  M.  and  S.  99. 
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In  tbe  second  but  in  the  second  case,  if  the  power  be  defectively  exe- 
it  is  vmd  in    cuted,  the  wiU  be  void  only  as  to  the  lands  comprised 

in  the  power,  and  good  as  to  the  lands  of  whidi  the 

lessor  was  seised  in  fee ;  and  the  rent  reserved  will  be 

and  the  rent  apportioned.    Thus,  it  was  said  by  Lord  Coke,  that  if  a 

portion^     man  be  seised  of  two  acres  ;  of  the  one  in  fee  simple, 

and  of  the  other  in  fee  tail,  and  he  make  a  lease  of  both 
for  life  or  for  years,  reserving  a  rent,  and  then  he  dies, 
leaving  issue,  and  the  issue  in  tail  avoids  the  lease,  the 
rent  shall  be  apportioned  (a).  According  to  which 
doctrine,  the  lease  would  be  void  in  part  and  good  in 
part.  This  proposition  was  acknowledged  and  acted 
upon  by  the  Court  of  Kmg^s  Bench  in  a  late  case  of 
Doe  on  the  demise  of  Vaughan  v,  Mayler  (Ji),  in  which 
the  case  of  Rees  v,  PhilUp  (e)  was  considered,  but  not 
approved  of*  The  case  of  Vaughan  v.  Mayler  was  to 
the  following  effect : — 

A  being  tenant  for  life  of  three  acres,  with  a  power 
to  lease  them  at  the  ancient  rent  or  more,  with  a  clause 
of  re-entry  for  non-payment  after  twenty-one  days; 
and  being  also  seised  of  lands  in  fee  simple,  demised 
the  whole  at  an  entire  rent,  with  a  clause  of  re-entry  for 
non-payment  of  the  rent  for  fifteen  days  and  no  suffi- 
cient distress.  The  power,  therefore,  was  not  well 
executed.  The  question  was,  whether  the  lease  was 
wholly  or  in  part  void  ?  And  the  Court  determined, 
for  the  above  reasons,  that  the  lease  was  void  in  part 
only,  viz.  so  far  as  regarded  the  three  acres,  and  that 
the  rent  should  be  apportioned. 

In  this  case  it  is  observable,  that  the  interest  of  the 


J^nt  if  the  rent  be  reserved  according  to  the  quantity  or  the  produce 
of  the  land,  as  a  rent  at  a  certain  rate  per  acre^  or  a  certain  propor- 
tion of  the  produce^  it  majr  be  considered  as  in  effect  a  several  re- 
servation^ though  apparently  joint,  and  the  lease  will  therefore  be 
supported  as  to  the  lands  within  the  power.  Campbell  v.  Leach, 
Arab.  740.  Sugd.  Pow.  623.  .  {a)  Co.  litt.  WSb  {b)2 Umh 
and  Sclw.  2/6.  (c)  Wightw.  Exchcq.  Rep.  69. 
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remainder-man  in  tbe  three  acres  was  {^otected  by  the 
partial  avoidance  of  die  leaae ;  and  at  the  same  time 
justice  was  done  to  the  lessee  by  giving  to  him  the  fed  - 
simple  lands  during  the  term,  with  an  abatement  of  the 
rent  in  respect  of  his  loss,  by  a  superior  title  to  the 
three  acres. 

What  interest  may  be  granted  under  a  power  to  In  general  a 
lease  for  three  lives  has  been  before  mentioned  («)•  iXraSk 
And  it  seems  that  such  a  power  ciannot  in  general  be  on  llrcs  is  not 
executed  at  law  by  leasing  for  years  determinable  upon  a*i»we7  to  "* 
lives  (b\  from  the  different  natures  of  the  estates;  a  lease  for  livca. 
term  for  years  being  a  chattel  interest  only  when  the 
power  expressly  authorises  a  freehold  interest  to  be 
given. 

But  it  seems  that  a  Court  of  Equity  would  interfere  Belief  in 
in  this  case,  and  do  that  substantial  justice  in  supporting  "\^^^^ 
the  execution  of  the  power  which  a  Court  of  Law  from  term  erauted 
its  rules  could  not  do ;  for  although  the  instrament  be  «ceeds  the 

Dower* 

void  at  law,  yet  when  the  intention  js  clear  and  can  be 
effectuated,  and  the  consideration  is  meritorious,  equity 
will  supply  the  defect  (c). 


(a)  P.  idil^,  and  see  3  Keb.  44.  (b)  Whitlocke's  case,  8  Rep. 

69  b.    Rattle  v.  Popham,  2  Stn.  992.  {c)  Churchman  v. 

Harvey.    AmU.  335.     VVykham  v.  Wykham.      18  Ves.  395-    See 
Party  v.  Brown,  2  Freenu  17J.     3  Ch.  Rep  610.      Xels.  87- 
Sugd.  Pow.  550,  and  the  cases  there  cited,  from  which  it  appears 
that  if  the  lease  be  granted  for  a  tenn  beymid  that  authorised  by 
the  power^  the  excess  beiug  distinguishable,  it  will  be  supported  in 
equity,  to  the  extent  to  which  it  is  warranted  by  the  power.     And 
when  a  lease  fx  agreement  for  a  lease  in  writing  is  made,  which  is 
in  its  substance  conformable  to  the  power,  but  defective  in  the  mode  Formal  de- 
of  execution  by  the  omission  of  the  solemnities  required,  it  will  in  fects  in  leases 
eqnity  be  made  good  against  ^e  remaiflder-man.   Campbell  v.  Leach,  under  powers^ 
AmbL  740.     Thannon  v.  Bradstreet,  1  Sch.  and  Lef.  62.    7  T.  R.  ^q^^j^*^    ^" 
480.    It  was  also  held  in  Campbell  v.  Leach  diat  the  same  relief  was 
to  be  given  to  the  lessor,  where  his  lease  was  void  at  law  from  tiie 
existence  of  a  prior  lease,  which  had  been  in  fact  given  up,  though  . 
not  actually  surrendered.     But  this  principle  is  not  extended  to 
tenants  from  year  to  year,  as  a  demise  from  year  to  year  by  a  tenant 
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Rule  in 
Whitlocke's 
case  when 
leases  for 
years  deter- 
minable on 
lives  may 
and  may  not 
be  granted. 


In  relation  to  the  interest  which  may  be  granted  at 
law  under  a  power  to  lease  for  three  lives,  IVhitlocke^s 
case  (^i)  makes  the  following  distinction : 

If  the  power  to  lease  be  general,  affirmiative  and. 
absolute,  with  a  separate  restrictive  clause  or  proviso 
added,  that  the  lease  shall  not  exceed  three  lives  or 
twenty-one  years,  as  if  ^  had  a  power  to  grant  leases 
provided  they  did  not  exceed  three  lives  or  twenty-one 


Whether 
tenant  at 
rack  rent  will 
be  relieved 
from  defects 
in  execution 
of  a  leasing 
power. 


Substantial 
defects  in 
leases  under 
powers  not 
relieved  in 
equity. 


f«r  life,  with  a  leasing  power,^  cannot  in  general  be  miderstood  as 
intended  to  operate  as  an  execution  of  the  power.  Ex  parte  Smyth, 
1  Swan.  337.  Nor  does  it  extend  to  a  parol  agreement  for  a  lease, 
in  part  performed  during  the  time  of  the  tenant  for  life ;  the  acts  of 
.  part  performance  being  done  without  the  concurrence  of  the  re- 
mainder-man, do  not  preclude  him  from  insiBting  on  the  statute  of 
frauds.    Blore  v.  Sutton,  3  Mer.  237- 

It  was  been  considered  that  a  tenant  at  rack  rent,  holding  under 
a  lease  granted  by  virtue  of  a  power,  is  not  looked  upon  as  a  pur- 
chaser, so  as  to  be  intitled  to  the  aid  of  equity  to  supply  a  defect  in 
the  execution  of  the  power,  unless  he  has  been  led  to  expend  money 
on  the  estate.  2  Freem.  224.  Sygd.  Pow.  37Si.  But  in  the  latter 
cases,  the  proposition  that  a  contract  for  a  lease  by  the  tenant  for 
life  was  binding  on  the  remainder-man,  has  been  laid  down  in 
general  terms,  without  any  exception  as  to  leases  at  rack  rent. 
1  Seh.  and  Lef.  62.  3  Mer.  247*  The  case  of  ex  parte  Smyth  was 
decided  upon  different  grounds.  Upon  principle  it  would  seem  that 
a  lease  at  rack  rent  ought  to  stand  on  the  same  footing  as  any  other 
agreement  for  a  valuable  consideration,  llie  argument  in  flavour  of 
the  distinction  is,  that  the  tenant  paying  the  full  value  of  the  land 
during  his  occupation  of  it,  experiences  no  injury  from  the  eviction. 
But  it  is  difficult  to  sustain  this  reasoning,  when  by  filing  his  bill 
to  have  the  lease  perfected,  he  asserts  that  he  considers  it  for  his 
advantage  to  continue  it. 

Where  the  objection  to  the  execution  of  a  leasing  power  arises 
from  the  substance  of  the  contract  between  the  lessor  and  lessee  not 
being  conformable  to  the  power,  it  appears  that  no  relief  can  be 
given  in  equity,  except  in  the  single  case  mentioned  above,  of  an 
excess  in  the  quantity  of  interest  granted,  where  that  excess  is  di- 
stinguishable. Thus,  where  the  lease  was  void  at  law  from  the  in- 
sertion of  an  unusual  covenant,  >a  bill  in  equity  against  the  re- 
mainder-man to  reform  the  lease  by  striking  out  the  covenant  in 
question  was  dismissed.     Sandham  v.  Med  win.  cit.  Sugd.  Pow.  372. 

{a)  8  Rep.  69. 
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years }  in  tlisct  case  a  lease  for  ninety-nine  years  if  three 
lives  should  live  so  long  would  be  a  due  execution  of 
the  power.  But  when  the  power  of  leasing  is  entire, 
particular,  and  negative,  as  to  make  leases  J^  three 
lives  or  twenty-one  years,  there  the  lease  must  be  either 
for  twenty-one  years  or  for  three  lives,  so  that  a  lease 
for  ninety-nine  years  determinable  upon  three  lives  will 
not  be  valid :  and  so  it  was  adjudged  by  the  Court  of 
Kin^s  Bench  in  Roe.  d.  Brune  v.  Prideaux  (a).  The 
power  authorised  leases  for  any  number  of  years,  not 
exceeding  twenty-one,  or  for  the  life  or  lives  of  any 
one,  two,  or  three  person  or  persons,  so  as  no  greater 
estate  than^r  three  lives  should  be  at  any  one  time  in 
being  in  any  one  part  of  the'  premises.  The  leases 
granted  under  the  power  for  ninety-nine  years  deter- 
minable upon  the  survivor  of  two  lives :  and  the  Court 
determined,  that  such  leases  were  not  a  due  execution 
of  the  power. 

If  the  power  be  for  three  lives  or  thirty-one  years,  Instance  of 
and  a  lease  be  made  for  three  lives,  or  thirty-one  year$,  for^ihree* 
whichever  shall  last  the  longest^  this  is  a  good  execution  lives,  or 

of  the  power  (6).  f^'^''^ 

The  manner  in  which  the  old  or  accustomed  rent  is 
to  be  reserved  on  leases  has  been  before  discussed  in 
treating  upon  those  made  under  the  statute  of  Henry 
the  eighth  (c) ;  but  since  cases  occur  upon  private  powers 
which  cannot  fall  within  the  power  granted  by  that 
statute,  this  subject  will  require  further  consideration. 

If  the  old  rent  has  been  usually  paid  at  the  four  When  times 
quarters  of  the  year,  and  the  power  does  not  expressly  ^^  the"lT ^ 
require  the   reservation  to  be  made  yearly,  the  rent  'rent  must  be 
must  be  made  payable  quarterly  (d).  observed. 

If  the  power  go  farther,  and  require  the  best  and  And  when 
most  improved  yearly  rent  to  be  reserved  upon  such  of  ^^^  ^^  ^®' 


(fl)  10  East,  158.  (A)  Commons  v.  Marshall,  6  Bro.  Pari.  Ca. 
168.  oct.  ed.  See  the  remarks  on  this  case  in  Sugden  on  Powers, 
551.  (c)  Ante,  p.  11 0.  et  seq,  (d)  5  Co.  6. 
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fore  leased 
are  included 
in  the  demise, 
the  old  and 
new  rents 
should  be 
separately 
reserved. 

If  the  best 
rent  be  re- 
quired to  be 
reserved  by 
the  power, 
mere  inade- 
quacy in 
amount  wiU 
not  {>lways 
avoid  the 
lease. 


What  reser- 
vations bad 
for  uncer- 
tainty. 


the  lands  as  had  not  been  usually  let,  it  seems  that 
both  the  old  and  new  rents  should  appear  in  the  lease, 
if  one  only  be  granted  (a) ;  and  sinee  the  question 
whether  the  new  rent  is  or  is  not  the  best  and  most 
improved  rent  is  a  mere  matter  of  fact,  it  is  to  be  de* 
termined  by  a  jury  (A). 

In  Doe  dem.  Lawton  v.  Radclif^  (c),  the  Court 
said  that  where  the  transaction  was  fair,  and  no  fine  or 
other  collateral  consideration  was  taken  by  the  tenant 
for  life  leasing  under  the  power,  or  injurious  partiality 
manifestly  shown  by  him  in  favour  of  the  particular 
lessee;  there  ought  to  be  something  extravagantly 
wrong  in  the  bargain  in  order  to  set  the  lease  aside  for 
inadequacy  of  rent.  Accordingly,  in  the  case  referred 
to,  evidence  was  given  that  the  tenant  for  life  had  two 
offers,  before  he  made  the  lease  impeached,  at  rents  in 
some  degree  exceeding  that  reserve,  and  required  by 
the  power  to  be  the  best  A  jury  to  whom  the  mattei^ 
was  referred  found  a  verdict  establishing  the  lease,  and 
upon  the  motion  of  the  remainder-man  for  a  new  trial 
upon  the  above  offers,  it  was  refused ;  because  the  let- 
ting was  bon&  fide,  and  it  was  the  lessor's  interest  to 
get  the  best  rent  which  could  be  obtained,  regard  being 
had  to  the  ability  and  good  management  of  the  tenant, 
which  were  circumstances  to  be  considered  in  fixing  the 
amount  of  rent. 

Since  for  the  reasons  before  stated  (d^  the  amount  of 
the  rent  reserved  is  required  to  be  mentioned,  or  to  be 
so  reserved  as  to  be  easily  ascertained ;  if  the  reserva- 
tion of  it  merely  follow  the  words  of  the  power  it  will 
be  defective; — ^thus,  such  uncertain  reservations  as, 
"  yielding  and  paying  the  several  and  respective  old 
and  accustomed  rents  reserved  and  payable  for  the 


(a)  Ante,  p.  112. 
Bettison.     12  East,  305. 
p.  HI. 


(b)  7  East,  279.    Doe  d.  Bromley  ▼. 
(c)  10  East,  278.  (rf)  Ante, 
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same"  (lands  usually  letten),  or  **  such  sum  and  sums 
of  money  as  shall  amount  to  the  most  and  best  impt-oved 
yearly  rent  that  can  be  reasonably  had  or  gotten  for  the 
same"  (lands  not  usually  letten)i  will,  from  the  uncer* 
tainty,  invalidate  the  leases  (a). 

The  consequence  will  be  the  same,  if,  from  the 
natures,  kinds,  and  quantities  of  the  different  properties 
eoqiprised  in  a  lease,  it  is  impossible  to  discover  whether 
the  rent  is  or  is  not  the  best  which  could  be  procured 
from  each  description  of  them. 

If  the  best  rent  be  properly  reserved,  and  the  lease  But  the 
via  the  le«.e'.  «„J.nru,'«p»d  .  »™  .f  money  Jr,.T„. 
in  improvements^  in  addition  to  the  payment  of  rent,  pend  a  sum 
will  not,  in  the  absence  of  fraud  or  collusion  between  J^J^^ji" 
him  and  his  lessor,  vitiate  his  lease,  as  would  be  the  not  vitiate 
case  if  such  sum  were  to  be  considered  as  a  fine  to  be  *^^  ^^"^®* 
received  by  the  grantor  (U). 

But  the  question  in  all  these  cases  is,  has  or  has  not 
the  best  yearly  rent  been  reserved  ?  if  so,  then  the  in- 
terests of  the  persons  in  remainder  have  been  preserved ; 
and  agreements  or  covenants,  which  (until  that  cir- 
cumstance was  ascertained)  might  render  doubtful  the 
fact  of  the  reserved  rent  being  the  best,  will  not  be 
allowed  to  vitiate  the  grants ;— Accordingly— 

In  Doe  dem.  Bromley  v*  Bettison  (c),  the  ppwer  re-  Nor  his 
quired  the  best  and  most  improved  yearly  rent  to  be  ^f^^^^^. 
reserved.    The  rent,  at  which  the  base  was  granted,  lord's  repairs 
was  found  by  a  jury  to  be  the  full  value  of  the  premises  '^P?"  the  lat- 
at  the  period  of  the  demise.    The  lessor  covenanted  to  &c. 
do  landlord's  repairs,  or  in  default,  the  lessee  was  to  be 
at  liberty  to  do  so,  and  to  deduct  the  amount  of  e^cpense 
out  of  the  rent ;  yet  the  Court  held  that  such  covenant 
did  not  avoid  the  lease,  as  the  jury  had  found  that  the 
best  rent  had  been  reserved. 


(a)  Duchess  of  Hamilton  v.  Mordaunt,  6  Bro.  Pari.  Ca.  145. 
Ante,  p.  1 1 1.         (h)\  Scho.  and  Lefroy,  52.        (c)  12  East,  305. 
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Pines  not  to       Connected  with  the  above  subject  is  the  taking  >.of 

lessor  when  nfi^^^f  ^^^  when  forbidden  by  the  power,  they  must  not 
forbidden  by  be  taken  either  directly  or  indirectly,  since  the  effect 
t  e  power,      ^^yj^j  \^  ^^  ^^  prejudice  of  the  remainder-man,  by 

depriving  him  of  the  reservation  of  the  fair  and  full 
rent  for  the  premises  during  the  demise  \  so  that  in 
deciding  upon  the  fact  as  to  what  is  or  is  not  a  fine,  or 
in  the  nature  of  one,  when  not  expressly  taken  or  re- 
served as  such  ;  the  intention  of  the  parties,  the  nature 
of  the  transaction,  and  the  injury  (if  any)  to  be  sus- 
tained by  the  person  in  remainder,  are  necessary'  to  be 
taken  into  consideration. 
Instanoe  Thus  where  a  power  required  that  upon  every  lease 

wM  Mipp«t!  *^^^  should  be  reserved  payable  during  the  continu- 
ed against  ance  of  it  the  best  and  most  improved  yearly  rent,  &c. 
Sking^ofT^  without  taking  any  sum  or  sums  of  money,  or  other 
line,  the         thing,  Jbr  or  in  lieu  of  a  fine  or  income  for  the  same  \ 

oms^e^ng  *  ^^^^^  ^^  granted  on  the  15th  of  October^  and  by  the 
the  benefit  .  Stipulation  of  the  parties  payment  of  half  a  yearns  rent 
^became  due  upon  the  11th  of  November  following. 
One  of  the  questions  was,  whether  such  stipulation  and 
reservation  of  the  first  half  year's  rent,  being  bnly 
twenty-seven  days  after  the  lease  was  granted,  were  not 
in  effect  taking  a  sum  of  money  for  a  fine  so  as  to  in- 
validate the  lease  ?  But  it  was  determined  in  the  nq;a- 
tive ;  first  because  no  fine  was  in  contemplation  of  the 
parties,  nor  was  any  in  fact  taken  within  the  letter  of 
the  power ;  and  secondly,  because  the  half  year's  rent 
was  reserved  by  the  lessor  to  compensate  him  for  an 
antecedent  occupation,  and  could  not  in  any  way  deprive 
the  remainder-man  of  any  portion  of  his  interest  (r/). 

I^Where  under  a  power  to  let  at  the  best  improved 
rents,  a  lease  was  rdade  commencing  on  the  14th  of 
September^  and  the  rent  was  reserved  payable  on  the 
25th  of  March  and  29th  of  September ^  the  first  pay- 


a  fine. 


(a)  laherwoo^  v.  Oldknow^  3  Maule  and  Selw.  382, 
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ment  to  be  made  on  the  25th  of  March  next  ensuing, 
the  lease  was  held  void,  on  the  ground  that  there 
^ould  be  no  rent  payable  to  the  remainder-man  from 
the  25th  of  March  preceding  the  expiration  of  the 
term  to  the  14th  of  September  (a).  But  a  similar  lease 
was  held  good,  under  a  power  to  let  at  the  usual  and 
accustomed  rents,  where  the  rents  had  formerly  been 
reserved  payable  on  the  same  days  (6).3 

But  when  the  taking  of  fines  is  not  prohibited,  and  When  fines 
the  words  of  the  power  are  sufficiently  comprehensive  OT^rcacrved?^ 
to  include  them,  as  when  the  usual  or  best  rents  are 
directed  to  be  reserved  for  the  lands  which  had  been 
usually  demised,  and  they  had  been  customarily  let  at 
fines,  and  a  yearly  rent ;  in  such  cases  if  fines  and  the 
usual  rent  or  more  be  reserved  the  lease  will  be  good  (c). 
Accordingly— 

A  being  seised  of  lands,  &c.  in  B  and  C  and  in  1) 
and  jE,  empowered  by  his  will  F^  the  tenant  for  life, 
to  demise  them  thus, — the  lands  in  B  and  C  for  any 
term  not  exceeding  twenty-one  years,  with  a  reservation 
of  the  most  rent  for  the  same  y  and  the  lands  in  D  and 
£  for  any  term  not  exceeding  sixty-one  years,  with  a 
reservation  of  the  usual  or  other  the  most  rent  that 
could  be  procured.  At  this  time  the  lands  in  D  and  E 
were  on  lease  at  6L  rent,  and  for  which  a  fine  of  100/. 
had  been  given.  After  the  surrender  of  this  lease,  F 
demised  them  for  sixty-one  years  at  a  rent  of  10/.  and 
a  fine  of  150/.  This  lease  having  been  also  surrendered, 
F  granted  the  lease  in  question  for  sixty-one  years  in 
consideration  of  ^Jine  of  S15/.,  and  at  the  rent  of  10/. 
The  best  yearly  rent,  which  was  50/.,  was  not  resei-ved ; 


.  (a)  Doe  d.  Wilmot  v.  GifFard^  cited^  5  Barn  and  Aid.  37 1>  contra, 
2  Ld.  Kajm.  1198.  A  similar  objection  might  have  been  raised  in 
Isherwood  v.  Oldknow^  3  M.  and  S.  382^  the  lease  not  determining 
te  to  one  part  of  the  premises  till  the  12th  of  May^  and  no  rent 
being  payable  after  the  25th  of  March.  {b)  Doe  dem.  Shrews-i 

bury  v.  Wilson,  5  Bam  and  Aid.  363.        (e)  3  Burr.  1441. 
VOL.  I.  K 
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^  thut  the  te^s^  wQul(l  be  void  if  i(  could  nqt  be  wp- 
ported  by  the  fdtorpative  in  tbe  power,  vi^f  the  re9erY«-) 
ti<ui  of  the  vstuU  rent :  and  it  wa^s  decided  thut  aiiu^ 
more  tbim  the  uftuid  rei^t  was  reserved,  aud  finea  bad 
been  uauaHy  taken,  which  must  have  been  known  ta 
the  testator  when  he  made  bis  will,  and  as  the  intaveat 
of  the  remainder-jaaan  had  been  improved  by  the  in-s 
creased  rent,  t^e  lease  was  a  good  execution  of  the 
ffm^T  \  it  being  both  within  the  terms  of  swb  power 
wd  according  to  the  intention  of  the  testatc^r  (fi)^ 
When  the        The  natuTO  of  the  property  demised  murt  eiiplain 

may  be  a  part  ^^^   ^^    ^*  X&OlV     SuppOSe  then   the   ^^V^  tO  b© 

of  the  pro-     lead,  copper,  or  coal  mines ;  if  the  rent  be  re^rved  vs\ 
money!*^  "^  P^  ^  *^^  F^ducci,  and  not  in  money,  thye  reservfri:ion 

Reservation     WiU  bc  proper  (*)• 

of  the  rent         And  it  seems  from  Whitloch^s  case  (c\  that  it  i^  the 
S^stmode.^  ^^  ^^  ^^  paethod  tQ  re^erye  the  re^t  generally 

during  the  t^rmt  %nd  then  the  law  will  xnake  the  dis-» 

tribution. 

Be^iides  th?  proper  reservation  of  rentj»  there  9f^ 

gthcr  circumstances  whicb»  if  not  atj^nded  to^  will 

»vaid  lea^ea  granted  under  powers. 
Covenants,         If  therefore  the  power  require  particular  covenants 
by  A^po^er  ^^^  clausep  to  be  inserted  in  the  leases,  the  direQt!o»i| 
must  be  in-    must  bo  implicitly  complied  with ;  for  since  a  power  of 
ji«rted  m  the  jgaping  for  i^  l«pg  term  is  a  priyil^e  to.  the  teni^t  for 

life,  90  also  the  qual^cations  annexed  to  it  are  m.eiin| 

98  guards  and  checks  upon  such  power,  ta  pr^Yent 

^use,  and  in  favour  of  the  remainder-man*    Such 

qualifications,  therefore,  are  required  by  the  law  tQ  be 

strictly  attended  tp. 

[But  the  strictness  of  this  rule  has  been  c^siderably 

relaxed  by  the  late  case  of  Doe  dem.  Jersey  y.  Smith  (rf), 


(a)  Doe  d.  Newnham  v.  Creed,    4  Mania  an4  Selv*  371- 
(i)  Campbiell  V.  Leadh,  AmM.  740.  <c)  8  Rep.  71,  vid  Ant^ 

p.  108.  (4)  5 11.  and  S.  467.     1  Brod.  and  Bing.  97.    Ibi4, 

vol. ii,  p.  473.    7  Price, 28 1.    3 B. Moore,  339.    Ibid.val.T.p.33?. 
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which  has  est^hjishod  th^t  n  reasonable  compliance  with 
(he  dir^tiona  pf  the  power  is  sufficient,  and  that  where 
the  insertion  of  a  particular  pra^isp  is  required,  it  will 
nQt  invalidate  the  lei^e  to  qualify  that .  proviso  in  a 
mapner  wI^iqIi  \s  usual,  and  which  does  not  substantially 
prejudice  the  remaii^dcr-nian.]] 

Thftt  qasei  so  hr  as  it  is  considered  necessary  to  be 
here  ata1;ed»  was  ^.  foHows  :r-T 

4  and  B^f  h^s  wif^^t  were  und^r  their  marriage  settle- 
ment tenants  fpr  life  in  succession  of  her  estate,  with 
powers,  ^  they  severally  caine  into  possession  or  beci^me 
entitled  tp  (he  r^its,  to  grant  leases  in  possession  or 
r6Yer3io|i  for  three  lives,  pr  for  years  determinable  on 
thr^e  l|vps,  ^f  such  of  the  lands  as  were  so  demised  at 
the  date  of  the  settlement,  at  the  ancient  and  accus- 
tomed yearly  rents,  &;c.  **  provided  that  there  was  con- 
tained in  eyery  sueh  lease  a  power  of  re-entry  for  non- 
payiqent  pf  the  rent  reserved."  A  ftnd  B  were  alsp 
empowered  ^  tb^y  respectively  came  into  possession  to 
grant  lei^p  for  tweAty-Qne  years  in  possession  at  the 
rents  theq  p^id,  pr  at  thpse  e^u^lly  beneficial}  or  ^t  the 
l^eat  improved  rgnts^  &c,  *^  so  that  in  every  lease  there 
w^  oontained  a  clause  of  rcrentry  if  they  should  be  in 
^rre^F  for  twppty-eight  days* "  4  ^nd  B  had  a  farther 
power  of  demis^pg  niipe^  in  possession  for  thirty-one 
years  at  the  best  reserved  rent,  but  the  power  was  sileiit 
on  the  subject  of  re-entry,  A  term  of  part  of  the  estate 
detenninable  Qp  lives  having  fallen  in,  A  in  exercise  pf 
his  first  power  of  leasing  demised  the  premises  to  C  and 
D  for  nipety-nipe  years,  if  C  and  X>»  or  either  of  them, 
shopld  1^  long  livpi  at  the  rent  of  21:  payable  half  yearly, 
together  with  some  trifling  reservations  of  duties  and 
servicers  In  thp  lease  w^s  inserted  a  clause  of  re-eptry, 
"  if  the  rent,  &c.  should  be  behind  {or  Ji/teen  days,  and 
there  should  be  no  sufficient  distress  upon  the  premises." 
The  Jury  found  that  the  lease  was  made  according  to 
the  usual  and  accustomed  forms  of  leases  of  the  san^e 
lands  which  contained  similar  provisos  of  rereuitry. 
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The  question  was,  whether  the  right  of  entry  reserved 
by  the  lease  was  such  as  was  req aired  by  the  power? 
Two  of  the  Judges  of  the  Court  of  King's  Bench  only 
delivered  opinions  and  decided  in  the  affirmative.  Upon 
a  writ  of  error  to  reverse  this  judgment  the  cause  was 
heard  in  the  Exchequer  Chamber  by  seven  Judges  j 
four  of  whom  held,  that  the  right  of  re-entry,  as  re- 
served in  the  lease,  was  not. in  conformity  with  the 
power;  therefore  the  judgment  of  the  two  Judges  of 
the  Court  of  King's  Bench  was  reversed. 

[Upon  an  appeal  to  the  House  of  Lords,  the  twelve 
Judges  delivered  their  opinions.  Five  were  against 
the  validity  of  the  lease ;  but  seven  of  the  Judges,  the 
Lord  Chancello7\  and  Lord  Redescfale,  held  it  to  be  a 
due  execution  of  the  power,  and  the  judgment  of  the 
Exchequer  Chamber  was  consequently  reversed. 
When  former  In  this  case  the  majority  of  the  Judges  were  also  of 
leases  may  be  opinion  that  the  former  leases  were  properly  received 

received  to       .  ^       . ,  --..  .  i      i  •  • 

explain  the     iQ  evidence.    With  respect  to  the  leases  in  existence  at 
power.  the  date  of  the  settlement,  it  was  considered  that  as 

the  settlement  referred  to  them  (a),  and  as  they  showed 
the  nature  of  the  estate  and  interest  which  the  settler 
had  at  the  time  (d),  they  were  admissible  to  explain  the 
sense  in  which  the  words  "  a  power  of  re-entry**  were 
used.  And  assuming  that  a  reasonable  power  of  re- 
entry only  was  intended,  the  former  leases  generally 
might  be  looked  at  to  show  what  had  been  usual, 
usage  being  of  great  weight  in  determining  what  is 
reasonable  (c). 

The  decision  in  Doe  v.  Smith  has  been  followed  in 
another  case(60,  where  under  a  similar  power  the  lease 
contained  a  proviso  for  re-entry,  in  case  the  rent  should 
be  unpaid  for  twenty-eight  days,  being  lawfully  de- 
manded.   This  appeared  to  be  conformable  to  a  former 


(a)  Brod.  and  Bing.  603.  (b)  Ibid.  550.  (c)  5  M.  and  S. 
480.  2  Brod.  and  Bing.  593.  (d)  Doe  d.  Shrewsbury  v.  Wilson. 
3  Bam.  and  Aid.  363. 
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lease  in  existence  at  the  time  of  the  creation  of  the 
power )  and  it  had  been  held  (a)  that  under  the  statute 
4th  Greo.  II.  c.  S89  the  landlord  was  at  liberty  to  enter 
without  demanding  the  rent,  although  a  previous  de- 
mand was  required  by  the  lease.]] 

If  the  power  merely  give  directions  as  to  the  rent  to  What  cove- 
be  reserved,  in  that  case  every  covenant  and  clause  ought  to  be 
should  be  inserted  for  the  recovery  of  it  for  the  benefit  inserted 
of  the  remainder-man,  as  a  covenant  to  pay  the  rent,  a  Z^^^„  ^^  . 
condition  of  re-entry,  and  a  counterpart  should  be  exe-  silent  upon 
cuted  by  the  lessee  (b).    And  if  the  lease  be  a  building  ?^  '"  \ 

lease,  it  is  presumed  that  a  covenant  to  rebuild  should  v 

be  inserted  (c). 

[[Thus  it  seems  that  a  clause  limiting  the  power  of 
distraining  for  rent  would  invalidate  the  lease.  But 
where  it  was  provided  that  if  the  rent  should  remain 
unpaid  after  reasonable  demand,  the  lessor  might  enter 
and  distrain,  and  detain  and  keep  the  distress  till  the 
rent  should  be  satisfied,  it  was  held  that  this  proviso 
being  for  the  benefit  of  the  lessor  did  not  abridge  the 
power  of  distress  at  common  law,  or  of  selling  the 
distress  taken,  under  the  statute ;  but  that  he  might 
distrain  without  demand,  and  sell :  and  the  lease  was 
therefore  supported  (rf).] 

When    the    power   goes  farther,  and   requires    all  And  when 
clauses,  covenants,  &c.  to  be  reserved,  which  are  usual  in  ^eqiure  the 
such  like  leases,  and  that  the  leases  should  not  be  with-  insertion  of 
out  impeachment  of  waste,  care  must  be  taken  that  venants,  &c. 
such  leases  include  all  such  particulars,  and  that  the 
deeds  are  not  so  framed  as  to  enable  the  lessee  to  com- 
mit waste ;  also  that  no  unusual  covenant  on  the  part  No  unusual 
of  the  lessor  is  inserted,  as  to  rebuild,  &c.  if  the  pre-  ^^3*^^ 

. ««^.^   the  lessor 

should  be 

(a)  Doe  dem.  Scholefield  v.  Alexander,  2  Maule  and  SeL  525.  uuerted. 

(6)  Taylor  v.  Horde,  1  Burr.  60 — 125.  (c)  Jones  t.  Vemey, 

WiUes,  175.  ((/)  Doe  d.  Shrewsbury  t.  Wilson,  5  Bam.  and 

Aid.  363. 
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Circum-  miseS  be  blown  dowh  or  destroyed  by  fire,  wbicb  bte 

^dil«»o^8  ^^^^  determined  to  be  an  unusual  coventot  (o)* 
covenant  to        But  in  tbe  case  of  Doe  v.  Btiitisony  before  ih  t>att 

rcnewdidnot  gj^j^^  r^)  ^jj^  j^^^^    jj^  consideration  of  1000/.  to  be 

invalidate  .  ,  j   1.1.       i. 

the  lease.       laid  out  in  repairs  by  the  lesiiee,  doveiianted  that  he 

would  at  ^11  times  during  his  life,  upon  I'gquest,  at  the 
lessee's  expense,  renew  the  leasfe  fcft  twenty-one  years 
at  th^  same  reht,  &c. ;  yet  sinc6  the  Jury,  who  had 
found  th6  rent  reserved  to  be  the  best,  did  not  find  thfe 
covenant  to  be  unusual  (the  power  in  that  dase  having 
required  the  insertion  of  such  eovehants,  &c.  as  werfe 
generally  inserted  in  leases  tecording  to  th«  Custom  cif 
the  country),  and  as  upon  renewal,  if  the  then  best 
rent  should  not  be  resetVed,  the  renewed  lease  #auld 
be  void,  and  the  person  in  k^maindei*  might  bring  an 
ejectnlent  and  re(k)ver  the  premises,  the  Court  deter- 
mined that  such  covenant  did  not  invalidate  the  then 
present  lease. 
As  to  leases  If  leases  in  reversion  are  granted  when  leitses  in  po^ 
in  possession  gession  only  are  authorised,  that  circumstance  ivill 
sion»  invalidate  them.     It  h  therefore  necessary  to  Ascertain 

when  powers  warrant  the  granting  of  leases  in  possession 

and  when  in  reversion.   The  fbllowing  tonclusions  ttiay 

be  probably  drawn  from  the  several  cases  Upon  the 

subject  :^-^ 

Wlien  ieae«s       Sttppose  the  estate  in  settlement  to  be  in  pogmitoHf 

onir^ST  ^^^  *^^  power  to  be  general  to  gt-aftt  leases  for  tiventy^ 

Ijranud.         oue  years,  but  not  expressing  whether  they  should  be 

granted  in  possession  or  reversion ;  in  that  case,  le^es 
in  possession  only  can  be  granted.  The  teason  is,  thilt 
if  under  the  power  leases  in  reversion  were  permitted^ 
so  many  of  them  might  be  Inade  as  in  eflfect  to  disin- 
herit the  persons  in  r«v«rsioQ  or  reminder  (c).     And 

(a)  AinU.  740.  Ellis  v.  Sandliam.  1  Tcrtn  Rdp.  ^05.  (f^)  SnprA, 
^.  127,  and  see  12  East,  305.  (<)  Fitzwilliam's  case,  6  Rej^. tS^. 
Slocomb  V.  Hawkins,  Yclv.  222.     ISubScx  v.  Wroth,  CiD.  Eliz.  5. 
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if  thett  be  a  subsisting  term  for  years  at  the  time  6f 
thte  |lower»  or  if  not,  and  the  donee  of  the  power  ih&ke 
A,  lease  for  SI  years,  he  may  in  either  case,  during  the 
tertn,  niak^  another  lease  for  31  years,  to  commence  im- 
medlatefy ;  provided  it  give  no  beneficial  interest  during 
the  silbaistikig  lease,  bee&usd  both  the  ternls  are  running 
ihit  togtsther,  and  neither  of  them  tan  exceed  the  term 
of  21  years  (a). 

If  the  settled  eMate  be  reversionary ^  i\  e.  subject  to  When  leases 
fjUmH  for  lives  or  for  years,  and  the  poWter  to  lease  be  J^!f^^^° 
gl!!ne^  for  twenty-one  years,  it  seemd  that  leases  iii  re-  granted 
VeMbn,  viz.  to  commence  from  the  expiration  of  those  n^'w^. 
feeHhS,  inay  be  granted,  and  from  necessity,  in  order 
liiat  the  power  may  not  by  the  cdntraiy  construction 
h6  itfldered  nugatory ;  a  presumptioh  also  arising  from 
the  itiite  of  the  property,  that  the  creator  of  the  poWei*, 
fifliA  his  knowledge  of  the  subsisting  terms  wheh  he 
granted  the  power,  intended  to  enable  the  donee  to 
gratit  leases  in  reversion  (6); 

But  if  the  power  expressly  declare  that  lea^s  in  pos-  ^^  when 
session  WeXy  shall  be  granted,  it  seefns  that  Whether  the  re^^ 
estate  be  i'^vei^idnary  or  in  posbessidn,  leiises  in  posses-  them  to 
Hon  aloM  tkn  bfe  granted^  because  tbfe  power  is  express  ^^^n, 
lUid  obligatory  (c)i 

When  a  power  is  given  to  grant  leases  for  lives  br  Otthstructiwi 
yeiW  in  f-wersioni  if  the  power  be  exercised  by  the  ^^J^f^  ^ 
gfant  of  4  lease  for  lives^  theni  since  nd  freehold  interest  lives  under 
can  be  HMule  to  commence  infuturb,  the  lease,  in  a  sense  l|^7in  ^ 
iTfersionary^  will  be  con6id6red  as  a  concurrent  Ieas6,  reversion. 
f .  e.  a  lease  to  Commence  in  poiseision  when  the  rever- 


-  --  —  •  * -—  -  • " •  -'  •"- 


SlbeMBih  y«  Hawkuis,  Gro.  Jac.  316.  Doe  deih.  Copleston  v.  tliem, 
6  M.  9M  8.  40.  (a)  Edwtfds  v.  Blbter>  H«^.  412.    Read  v. 

Nash,  1  Leea.  147*  Goodtids  y.  FaanMUi^  ]>oagl.  565.  Bmhe  v. 
PrideanXy  10  East,  185 ;  but  see  Sugden  on  Powers,  595;  (6)  2 
Roll.  Abr.  261,  pi.  8.  1  Lev.  1 68.  Opey  v.  Thomasios,  T.  Raym. 
134.  1  Leon.  35.  Coventry  v.  Coventry,  Comyn,  312.  Northamp- 
ton's case,  Dy.  357.  See  Sugden  on  Powers,  584.  (c)  Sid. 
260.     1  Lev.  168. 
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sion  falls  in,  but  beginning  in  interest  immediately  from 

.  its  ^ate,  and  consequently  it  will  be  a  valid  lease  (a). 

How  leases         In  cases  where  the  power  authorises  leases  in  posses- 
should  be*  J11  •  *        'a.  11.  1 
ffranted         ^^^^*  ^^^  ^^^^  leases  in  reversion,  it  can  only  be  properly 

under  powers  executed  reddendo  singula  singulis^  viz.  by  the  grant 
f^^'iTw-'  ^^  leases  in  reversion  of  lands  not  then  in  possession^ 
session  and     and  of  leases  in  possession  of  the  lands  then  in  posses- 

rerersion.         ^.  ^  ^i\ 

Sion  {^uj. 

[In  a  late  case  (c)  the  power  authorised  leases  for  99 
years  to  take  effect  in  possession  or  immediately  upon 
the  determination  of  the  subsisting  leases.     The  pre- 
mises being  subject  to  a  lease  to  expire  in  four  years, 
the  tenant  for  life  granted  at  the  same  time  to  the  same 
person  two  leases,  one  for  thirty  years,  to  commence  on 
the  expiration  of  the  then  subsisting  lease,  and  the 
other  for  sixty-three  years,  to  commence  at  the  expira- 
tion of  the  term  of  thirty  years.    The  second  lease  was 
held  to  be  void,  j 
Destruction        A  feoffment,  fine,  conveyance,  pr  surrender  by  the 
L^M^^^     tenant  for  life  of  his  whole  estate,  will  destroy  the 
alienation  of  power  of  leasing,  because  the  power  being  appendant 
the  estate,      ^^  ^y^e  estate  for  life,  that  estate  being  gone,  all  ad- 

juncts  expire  with  it  (rf).     But  with  respect  to  married 

women,  if  they  do  not  join  with  their  husbands  in  a  fine 

except  when  or  recovery,  it  follows  from  what  has  been  before  said 

the  Jicmation  j^^  ^^^^^.j  ^^  ^j^^  ^jf^,^  ^j^j^^  ^^  ^^^^  ^^^^^  ^j^^  ^^^^^ 

husband  of  Henry  the  eighth,  that  if  they  enter  after  the  deaths 
v^'ststete.  ^^  *^^^^  husbands,  in  cases  where  the  latter  have  aliened 

the  estates  of  the  former,  the  re-possession  of  such 
estates  will  revive  the  powers  of  leasing. 


(a)  Com.  39.     1  Li  Raym.  269.  (6)  Com.  40.         (c)  Doe 

dem,  Sutton  v.  Harvey,  1  Barn,  and  Cress.  426.  (d)  This  point 
is  more  fully  considered  in  chapter  xvi,  which  treats  more  generally 
of  powers. 
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CHAPTER  IV. 


Tub  subjects  considered  in  this  chapter 

I.  The  power  of  the  husband  to  charge  his  wife^s 

real  estates  with  the  payment  of  his  debts,  8gc. 

II.  His  wif^s  equity  to  have  her  estates  so  charged 

exonerated  out  of  his  assets  ;  and 

III.  The  effect  when  the  equity  qf  redemption  is  re^ 

served,  7iot  to  the  wife  but  to  the  husband,  S^c. 

L  From  the  interest  which  the  husband  acquires  by  Husband 
the  marriage  in  the  real  estates  of  his  wife,  it  follows  ciS«"hw 
that  he  singly  can  charge  them  at  law  with  his  debts  wife's  estote 
during  their  joint  lives,  but  if  he  were  the  survivor,  and  jo^t*f vej  ot 
intitled  to  be  tenant  by  the  curtesy,  then  the  charges  during  his 
would  continue  during  his  life ;  at  the  conclusion  of  ^^^^^ bytbc 
which  period  they  must  necessarily  expire  with  his  in-  curtesy, 
terest  in  the  estates. 

But  if  the  wife  join  with  her  husband  in  incumbering  Effect  of  tbe 
her  estate  by  demise  for  a  term  of  years,  by  mere -deed  in  a  mortgage 
without  a  fine,  the  lease  will  be  so  far  good  as  to  be  by  demise. 
voidable  only  by  her  after  her  husband's  death,  so  that 
it  may  be  confirmed  by  her  by  acceptance  of  rent,  &c. 
as  has  been  before  mentioned  in  treating  of  leases 
granted  by  her  and  her  husband  at  common  law  (a). 

Thus,  in  Goodright  v.  Straphan  (Ji),  A,  in  right  of 
B,  his  wife,  being  seised  in  fee  of  the  reversion  of  three 


{a)  Ante>  p.  9 1 .   S^  vide  post,  p.  1 39>  in  noiis,      {h)  Cowp.  201 . 
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liouses  expectant  upon  the  life  estate  of  C ;  they,  A 
and  Bi  demised  them  by  deed  without  fine  to  2),  for 
ninety-nine  years,  at  a  pepper-corn  rent,  from  C*^ 
death,  to  secure  a  sum  of  money ;  and  the  equity  of  re- 
demption was  reserved  to  A  and  B.  A  died,  and  after- 
wards B  allowed  in  account  interest  upon  the  mortgage, 
and  surrendered  one  of  the  housed  to  the  executors  of 
the  mortgagee,  and  directed  one  of  the  tenants  to  attorn, 
and  pay  his  rents^  to  them.  It  was  determined  that  by 
the  act  of  durrender»  and  the  directions  to  attorn  and 
pay  rent  to  the  executors  of  the  mortgagee,  the  lease 
.  was  ackhowledgfed  by  the  ^e  as  het  own,  and  that  the 
abore  cirduUstailces  ^Mouhted  to  a  CotifirmMion  of  it, 
upott  the  ground  of  their  beitig  equivalent  to  a  re- 
delivery of  the  deed. 

But  ih  a  prior  dise  of  Dri/buitSr  v.  Bartholomew  (a) 
receipt  of  pi'oflts  mid  pajrtfient  of  interest  by  the  widow, 
were  not  allowed  to  confirm  the  title  of  the  mortgagee. 
That  da^e  was  fts  fblloWd : — 

The  kusb&hd,  in  right  of  hid, wife,  WaS  seized  in  fde 
of  It  shftte  of  the  New  Ritdr  water,  tad  they  joined  ih 

«i  mortgage  by  lease  fbf  lodo  yeaft,  by  deed  without 

fine,  rfesefvittg  n  pepper-dorti  relit.  The  husband  died, 
and  theil  the  widow  received  the  pfofitii  tad  paid  the 
interest.  The  mortgagee  filed  a  bill  to  foreclose,  tad 
insisted  that  payment  by  the  widow  Of  interest  con- 
firmed the  lease.  But  the  Mastei"  of  the  II0II&  dismissed 
the  bill,  admitting  that  if  a  tent  had  been  reserved,  the 
acceptance  of  it  would  have  confirmed  the  lease. 

The  reasons  upon  which  this  case  was  decided  do 
not  appear  satisfactory ;-— first,  because  the  wife  havihg 
joined  iti  the  lease,  it  was  not  void,  but  voidable  only ; 
— seeoiidly,  because  the  law  is  the  sanie  whether  any 
rent  were  reserved  or  not;— and  lastly,  because  the  same 
reason  which  makes  the  aeeeptance  of  reiit  a  cohfirfria- 


(.7)  2  P.  V/ill.  127. 
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ti^9  ftp^tes  to  the  fiiet  of  the  paymmt  of  intercTit  |  for 
OS  th^  widow  wiiA  not  liable  to  the  debt>  if  n^reitheledS 
^e  pttid  the  ititerett  of  it|  that  oifCutastanco  mutt  be 
cotlsideiied  ai  Mi  tlckttbWledgttielit  Of  the  debt  ai^eting 
het  e^t&»  and  ccmsi^quently  a  iioti&Mnatioft  ^of  ltd  aci> 
cessai^  the  chltt^e  i&hd  tedurity^  atid  tile  adoj^ioti  of 
them  as  he^  oWfii  It  is  tonceived)  thefi^forey  tbftt  not- 
withatlatdiiig  the  latt  ease,  pliymetit  Of  intet^est  by  the 
widow  upon  t  debt  charged  on  her  «6tate  by  her  hu8>* 
band>  wOuld  be  tOnftidered  as  a  toi^firmatioH  of  the 

security  {a). 

The  wife  i^  tiOt,  as  w6  hiive  befbre  seett)  wholly  j^re-  llie  aecnritpr 
eluded  frotia  disposing  of  her  real  estates  diirifig  the  ^^  wlf/b^ 
marriage.     If^  therefore^  sh6  join  with  her  husband  in  valid  if  she 
levying  a  Jf/?e  of  her  estate  to  ttiiw  iflOtiey  10  J>ay  his  SSd'^^^ 
debts^  or  otherwise  to  afiswer  his  eng^mebtd^  the  byine. 
security  wUl  be  good^  aiid  obligatory  upon  her  and  her 
husband)  ahd  all  persons  claiming  under  thetn;  for 
although  the  law  protects  the  wife  during  tho  Oovertnre 
so  ad  to  intalidate  the  dlieAatioU  of  her  property  by 
private  conveyances,   unsupported  by  any  particular 


r*^>l 


•  (a)  IliiB  icoiK^iieion  is  howeV^r  V^ry  qu^tittnttble.  It  is  hot  ta)^ 
ported  by  Ooodfight  t.  Straphtoi ;  for  in  thai  oase  the  Coun  docs 
not  Appear  M  have  estididered  th(g  {nymelit  of  ifaterest  a»  of  anjr 
effeot  agaiilst  th^  wifei  It  wSs  bbld  that  she  dbuld  not  be  bound, 
except  by  soikiething  amounting  to  a  reddivery  of  the  deed,  and  the 
decision  was  jfiounded  upon  an  opinion  that  the  acts  done  by  the  wife 
to  pot  the  eleetittn'd  tA  the  diortgng«e  into  pdMeaaloii  bf  the  pHftbises 
were  eqaival^  to  a  tedeliv^  ti  thd  d^ed.  In  Drybtttef  t.  Bar- 
thofamiew,  it  was  only  held  that  the  wife  was  not  bound  by  payflient 
of  interest,  and  the  decisions  are  therefore  not  inconsistent,  unless  it 
could  have  been  said  in  the  latter  case,  that  the  payment  of  interest 
was  an  implied  delivery  of  the  deed.  It  may,  perhaps,  be  doubted 
whether  the  acts  done  in  Ooodright  v.  Straphui  ought  to  have  been 
considered  equivalent  to  a  re-execution  of  the  deed ;  but  it  could 
tavedy  h6  coiitended  that  payment  df  the  interest  eottld  \iiyt  that 
effect.  Upon  principle  it  would  seem  singular  if  Uie  wife  were 
rendered  liable  to  a  debt,  not  due  frcmi  her^  by  a  mistaken  paymtsnt 
of  interest  upon  it. 
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custom^  lest  she  might  act  imprudently,  and  against  her 
inclination,  under  the  influence  of  her  hi^sband ;  yet, 
if  upon  reflection  and  due  consideration  she  be  anxious 
to  dispose  of  her  estate  for  her  husband's  benefit,  and 
express  he;r  desire  to  do  so  upon  a  separate  and  private 
examination  in  a  Court  of  Justice,  and  after  proper 
information  has  been  given  to  her  of  her  rights,  and  pf 
the  effect  of  the  act  which  she  is  about  to  execute,  then 
after  such  solemnities  and  safeguard,  the  law  allows  her 
to  pass  her  estate  either  absolutely,  or  as  a  security  for 
money,  as  the  case  may  be.  A  fine  is  attended  with  all 
these  ceremonies ;  by  it,  therefore,  she  is  permitted  to 
convey  her  real  estates  whether  they  be  legal  (a)  or 
equitable  interests  (6).  For  the  same  reason  she  may 
convey  by  common  recovery  (c). 
And  by  spe-        But  by  immemorial  custom  prevailing  in  particular 

withoJofa"     P^®^®*»  ^  bargain  and  sale,  &c.  by  the  husband  and  wife, 
fine.  when  she  is  examined  according  to  such  custom,  will 

bind  her  and  those  claiming  under  her,  and  be  equiva-* 
lent  to  a  fine  (d\  and  such  conveyances  are  also  pro>- 
tected  by  an  act  of  parliament  passed  in  the  S4>th  year 
of  the  reign  of  King  Henry  the  eighth  (e). 

[The  fifie  of  a  married  woman  will  bind  her  con- 
tingent interests  or  expectancies  by  estoppel  (y). 
Declaration         The  declaration  of  the  uses  of  a  fine  or  recovery 
or  recovery"^  levied  or  suffered  by  husband  and  wife  should  be  made 

by  them  jointly.  If  made  by  the  wife  alone  it  is 
.  void  (jg).  But  if  a  declaration  of  uses  be  made  by  the 
husband  alone,  either  before  or  after  the  fine  or  re- 
covery, the  wife's  agreement  to  it  will,  be  presumed, 
unless  the  contrary  appears  by  some  manifest  signs  of 
her  dissent;  and  this  presumed  assent  will  give  it  vali- 


(a)  1  Roll.  Abr.  347.  (h)  Foneat.  41.  (c)  10  Co.  43,  a. 
Incledon  v. Northoote,  3  Atk.  430.  {d)  2  Inst.  6/3.  (e)  Chap. 
22.  (/)  Helps  V.  Hereford,  2  Bam  and  Aid.  242.  (g)  Jolin- 
Wb  V.  Cotton,  Skin.  275. 
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dity  {a}.  Her  dissent  may  be  eTidenced  by  acts  in  paiSf 
as  by  refusing  to  join  in  the  declaration  of  uses  executed 
by  ber  husband  (/>)»  or  by  her  declaring  other  uses. 
But  to  render  the  husband's  declaration  of  uses  in- 
effectual, it  seems  necessary  to  show  that  she  did  not 
agree  to  it  at  the  time,  and  therefore  her  dissent,  de- 
clared sometime  afterwards,  and  after  his  death,  is  not 
sufficient  to  avoid  it  (r). 

When  the  husband  and  wife  make  declarations  of 
uses  which  are  entirely  different,  both  will  be  void  (rf)» 
excepting  that  the  husband's  interest  is  bound  by  that 
which  he  has  made  (e).  If  their  declarations  of  uses 
differ  as  to  the  first  limitations,  but  agree  as  to  those 
in  remainder,  both  are  void  {f\  though  it  has  been 
suggested  that  the  ulterior  limitations  may  take  effect 
as  springing  uses  {g).  If  they  agree  as  to  part  of  the 
land,  they  will  be  good  as  to  that  part  (A),  and  it  would 
perhaps  be  held  by  analogy,  that  if  they  agree  as  to  the 
first  uses,  but  differ  as  to  the  subsequent  limitations, 
they  would  be  good,  so  far  as  they  coincide,  though  this 
point  does  not  appear  to  have  been  decided  (i). 

The  wife  is  not  competent  to  levy  a  fine  without  the  Effect  of  fine 
concurrence  of  her  husband,  and  therefore  if  it  appears  ^7  ^^ 
.by  the  record  of  a  fine  that  it  was  levied  by  a  married 
woman  alone,  it  will  be  voidable  for  error  in  the  record, 
and  will  not  bind  her  or  her  heirs  (k).  But  if  she  levy 
a  fine  as  a  feme  sole,  not  disclosing  the  fact  of  her 
coverture  on  the  record,  and  the  fine  be  not  avoided  by 
the  husband,  it  will  be  binding  on  her  and  her  heirs, 
as  they  are  estopped  from  avemng  against  the  record. 


(a)  Beckwith'B  case^  2  Co.  56.    Swanton  v.  Raven^  3  Atk.  105. 
Gilb.  Uses,  40.    Owen,  6.  (fi)  Webb  v.  Worfield,  22  Vin.  Ab. 

232.  (c)  Dyer,  290.  3  Atk.  105.  See  Preston  on  Conveyancing, 
Td.  i,  p.  3 1 4.  {d)  2  Co.  57.  (<?)  Moor,  1 96.  GUb.  Uses,  40. 
(/)  2  Co.  58.  \g)  Preston.  Conv.  vol.  i,  p.  3 1 7.  (A)  2  Co.  58. 
(i)  See  Preston.  Conv.  vol.  i,  p.  3 14.  Gilb.  Uses,  by  Sugden,  41,  n. 
(i)  1  Sed.  122.     1  Taunt.  38. 
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that  she  was  a  feme  eovert  (m^).    The  husbapd  may, 

however,  during  the  c^overturey  defeat  the  fine  thus 

levied^  and  it  k  then  avoided  in  fatOy  and  the  former 

uaea  restored*    If  the  husband  is  intitled  te  he  tenant 

by  the  curtesy^  he  may  also  enter  after  the  wife's 

death  (b) ;  but  in  this  eas^  it  is  s«id  that  the  fino  is  only 

avoided  to  the  extent  of  his.  interest  (c )♦ 

Fine  by  feme      In  some  instances  married  women  have,  under  par- 

TOm^nHw"^   ticular  oircumst^noeQ}  been  permitted  to  levy  fines  alone, 

permitted.     US  if  unmarried.    In  these  eases  the  Court  does  not 

make  any  order  to  sanction  or  give  validity  to  the  fine^ 

but  it  is  1^  open  to  the  husband  to  defeat  it  (d).] 

Husbandand      So  also  a  surrender  by  husband  and  wife  of  copy- 

OTwren^^      holds,  when  she  is  duly  examined,  will  bind  her  and 

copyholds,     her  heirs  (e).     But  the  husband  must  be  a  party,  or 

consent  to  the  surrender  (/) ,  unless  the  eopyholds  be 
settled  to  th^  wife's  separate  use,  mi  then,  according 
to  Comphn.  V.  CoUinson^  her  sole  disposition  of  theqi 
by  surrender  will  be  good  {g). 

(a)  Hob.  225,  2  Bro,  C  G.  388,  Jxl  Compton  ¥.  CQllinfitf>ii^  1  H. 
BL  343,  it  was  denied  that  the  fine  in  this  case  operates  by  estoppel, 
but  it  was  not  considered  that  the  fine  owes  its  effect  to  the  misstate- 
ment on  the  reoordj  which  the  wife  and  her  heirs  are  not  at  liberty 
to  set  right.        (6)  Shep.  Touch.  7.  {c)  Pveston.  Cony.  to},  i, 

p.  955.  See  Via  Ab.  Fine.  T.  pi,  4.  10.  {d)  Moi«fU}'9  case, 
2  31. 1 205.  Stead  v.  Isard,  i  N.  R-  3 12.  ^Gxjmrt^  Abney,  1  Taunt. 
37,  Exparte  St.  George,  8  Taunt.  59Q.  Freston.  Conv.  ¥ol.  i* 
p.  254.  (<?)  Dyer,  363,  b.  (/)  Stevens  v.  Tyrrell,  2  Wils.  I . 
{g)  1  Hen.  Black.  334.  The  judgment  in  this  case  was  feunded 
partly  <m  the  opinion,  since  exploded,  that  a  feqie  covert  might, 
af^  articles  of  separation,  be  considered  at  law  as  standing  in  the 
situation  of  a  feme  sole,  and  partly  on  the  ground  that  a  surrender 
by  the  wife  alone  might  bind  her  and  her  heirs  by  analogy  to  the 
operation  of  her  fine,  an  analogy  disclaimed  in  other  cases.  2  Wils.  2. 
I  Ves.  sen.  230. 

Surrender  of        ^t  seems  that  n  speeial  custom  may  c^n^^ori^e  %  siirr^dfr 

copyholds  by  by  the  wiflP  alpne,  with  the  assent  of  the  husband.     Taylor  ▼. 

feme  covert     Phillips,  1  Ves.  sen.  229.     Watkins  on  Copyholds,  veL  i,  p.  64. 

alone.  q^^  f^^^  222.    But  a  custom  for  the  urtfc  to  dispose  of  her  a^- 

hold  e^tc  by  surrender,  without  the  husbetnd's  iisyep^  ifl  bad. 
Stevens  v.  Tyrrell,  2  Wils.  1.     Wlwe  by  custom  th^  ]|iisVind 
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If  then  the  wife  tufftr  a  sum  of  money  to  be  raised 

out  of  her  estate,  and  join  ip  a  fine  or  some  such 

oustemaiy  cQnveyappe  as  before  alluded  to  for  the  pur-^ 

pose,  and  the  trust  be  declared  to  raise  the  money  by 

sale  or  mortgage  for  her  busband'p  benefit;  this  will 

be  considered  as  a  disposition  in  his  favour  of  so  much 

of  the  mheritance  absolutely,  and  subject  to  no  after* 

leckoning  or  claim  of  the  wife,  or  of  any  person  claim. 

ing  under  her  (a).     Butr-? 

11*  \(rhen  the  transaction  between  the  husband  ftnd 
wife  is  merely  to  pledge  her  estate  to  raise  a  sum  of 
moqey  for  him  to  answer  his  necessities,  or  to  pay  one 
or  more  of  his  debts ;  in  such  case,  whatever  may  be 
the  legal  effect  of  the  mode  adopted  to  carry  the  pur-  j^iiujig  i^er 
pose  into  execution,  a  Court  of  Equity  will  confine  its  nusband  in  % 
operation  to  the  true  mtent  of  the  parties ;  and  smce  nisemoney 
the  money  was  borrowed  for  the  husband  upon  his  ^^  b>^  ^lU 
wife's  estate,  she  will  be  considered  in  the  nature  of  a  exoneration 
,  surety,  and  intitled  to  have  such  estate  exonerated  out  out  of  his 

^  of  his  assets. 

Thus  in  Tate  t.  Austen  (6),  J  being  seised  in. right 
of  B  his  wife,  borrowed  500/.  to  supply  his  occasions, 
and  particularly  to  buy  a  commission  in  the  anny.  In 
order  to  secure  repayment  of  the  sum,  J  ancl  B  by  fine 
created  a  term  of  500  years  out  of  her  estate,  and  sub-i 
ject  thereto,  the  estate  was  limited  to  the  use  of  B  in 
fee.  A  covenanted  to  pay  the  5001. ;  and  Lord  Cowper 
determined  that  A'b  personal  estate  was  liaUe  to  exon 


and  wife  may  surrender  to  the  use  of  her  will,  the  wife  Seing 
separate^  examined,  her. will,  without  a  previous  surrender  will  not 
be  effectual :  the  surrender  not  being  merely  formal  in  this  case, 
is  not  dispensed  with  by  the  statute,  55  Geo.  3,  c.  192.  Doe 
dem.  Nethercole  v.  Bartle.  5  Bam.,  and  Aid.  492.  The  separate 
examination  of  the  wife  for  the  purpose  of  surrendering  may,  by 
custom,  be  taken  before  two  tenants  of  the  manor  out  of  Court 
Driver  v.  Thompson,  4  Taunt.  294.  («)  3  Brown  C.  C.  213. 

(6)  1  P.  Will.  264.  3  Vem.  6S9 ;  also  see  the  cases  in  the  following 
references,  1  Vem.  41.     2  Vera.  604.     2  Atk.  384. 
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nersite  B's  estate  mortgaged  as  above ;  but  that  siich 

mortgage  should  be  postponed  to  the  other  debts  of  Af 

and  that  it  should  have  precedency  to  legacies  which 

were  given  by  -4's  will. 

Whether  the       Hence  it  appears,  as  it  is  now  settled,  that  the  wife's 

to  exonS-     "S*^*  *^  exoneration  is  similar  to  that  of  an  hdr,  who 

tion  is  sub-     is  entitled  to  have  his  ancestor's  descended  estate  exo- 

ikims  of ^the  ^^rated  out  of  the  personal  assets  from  a  mortgage 

hasband's       contracted  by  such  ancestor ;  so  that  as  the  heir  could 

other  ere-       ^^^^  neither  can  the  wife  have  the  benefit  of  their  titles 

ditors.  *  .  <*    1  ij    J 

to  exoneration,  when  the  exertion  of  them  would  de- 
feat any  of  the  bona  fide  creditors  of  the  deceased  («), 
The  rights         But  since  the  heir  claims  his  estate  from  his  ancestor 
!l^\\?!i^®     who  contracted  the  debt,  and  the  wife  claims  her  estate 
rfdered.  by  a  paramount  title,  and  not  under  her  husband,  and 

therefore  not  liable  to  any  of  his  debts ;  attention  to 
this  distinction  is  necessary  to  comprehend  the  reasons 
for  the  decisions  in  those  two  cases,  with  reference  to 
the  different  interests  which  the  deceased  had  in  the 
two  estates,  viz.  the  liability  of  the  one  to  the  payment 
of  his  debts,  and  the  exemption  of  the  other  from  the 
discharge  of  any  of  them.  Thus  in  the  case  of  the 
heir  ; — ^if  the  mortgagee  were  paid  his  debt  out  of  the 
ancestor's  pei^onal  estate,  and  that  fund  was  insufficient 
to  pay  the  other  debts,  the  unsatisfied  creditors  might 
recover  out  of  the  real  estate  in  mortgage;^ what  had 
been  taken  by  the  mortgagee  from  the  personal  funds, 
by  being  permitted  to  stand  in  the  mortgagee's  place, 
and  to  make  use  of  his  security ;  the  real  as  well  as  the 
personal  estates  having  been  the  property  of  the  debtor, 
the  deceased  ancestor.  But  in  the  case  of  the  nmfe; — 
as  the  estate  in  moi-tgage  for  the  husband's  debt  was  not 
his  but  her  property,  and  therefore  not  liable  to  his 
debts,  this  circuity  cannot  tdke  place ;  and  accordingly 
I^ord  Hardwickcy  in  Robinson  v.  Gee  (A),  in  allusion 
to  this  point,  expressed  himself  thiis :  "  It  is  a  common 

(a)  3  Brown  C.  C,  21 1.  (^)  1  Ves.  Sen.  252. 
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case  for  a  wife  to  join  in  a  mortgage  of  her  inheritance 
for  a  debt  of  her  husband :  after  hig  death,  she  is  in« 
titled  to  have  her  real  estate  exonerated  out  of  his  per* 
sonal  and  real  assets,  the  Court  considering  her  estate 
only  as  a  surety  for  his  debt,  and  none  of  his  creditors 
haye  a  right  to  stand  in  the  place  of  the  mortgagee  to 
come  round  on  the  wife's  estate/'  Probably  it  was  for 
want  of  this  power,  and  in  consequence  of  the  rule  that 
the  equities  of  the  wife  and  of  the  heir  are  in  principle 
the  same,  that  in  the  above  case  of  Tate  v.  Austen^  it 
was  decided  that  the  wife's  right  to  exoneration  should 
be  postponed  tft  the  husband's  other  creditors  ;  which 
was  in  effect  placing  her  in  the  condition  of  the  heir. 
But  in  the  following  particular,  her  right  of  exonera- 
tion as  settled  by  the  last  case  in  giving  her  a  preference 
to  general  legatees  exceeds  that  of  the  heir,  for  against 
liim  legatees  as  well  as  creditors  are  permitted  to  stand 
in  the  mortgagee's  place  (a) :  this  advantage  given  to 
the  wife  appears  to  be  the  consequence  of  the  inability 
to  subject  her  estate  by  circuity  as  above ;  the  effect  of 
which,  although  allowed  to  creditors,  is  not  extended 
to  volunteers  as  legatees  (6). 

(a)  Biinb.  137-  Lutkins  v.  Leigh,  Forrest.  53. — Rider  v.  Wager, 
2  P.  WiD.  329—535. 

(6)  The  reporU  of  the  case  of  Tate  v.  Austen  do  not  state  the 
principle  upon  which  it  was  decided,  that  the  amount  of  the 
mortgage,  which  was  admitted  to  be  a  debt  due  from  the  husband, 
"was  to  be  postponed  to  his  other  debts.  The  decision  appears 
to  have  been  sanctioned  by  Lord  Thurlow  in  Clinton  v.  Hooper : 
aooording  to  the  report  in  1  Ves.  Jun.  189,  his  Lordship  speaking 
of  the  wife's  right  to  exoneration,  said  that  the  cases  obliged  him 
to  put  it  in  the  same  way  as  between  heir  and  executor ;  for  this 
reason,  that  an  assumpsit  between  husband  and  wife  would  not 
be  raised  more  in  equity  than  at  law.  If  this  reason  were  con- 
elusive,  it  would  be  difficult  to  say  why  the  wife  should  in  any  case 
be  intitled  to  claim  this  exoneration.  But,  if  on  the  other  hand  the 
law  considers  the  wife  when  mortgaging  her  property  for  her  hus- 
band's debt  to  stand  in  the  situation  of  a  surety,  it  stems  to  foUow 
that  she  must  be  invested  with  the  usual  rights  of  a  surety,  and  there* 
ibre  that  she  must  be  intitled  to  the  benefit  of  the  securities  as  against 

VOL.  I.  L 
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Wife's  right  If  the  debt  were  originally  the  husband's^  and  the 
tion^ntu"  mortgage  of  his  wife's  estate  securing  it  were  paid  oflF 
nues,  al-  by  him,  and  he  borrows  another  sum  of  money  upon 
or^al  debt  Security  of  the  same  estate,  then  whether  the  vdfe  does 
be  diacha^^  or  does  not  join  in  the  second  mortgage,  his  assets  will 
]^d  if  ST  ^  liable  to  exonerate  her  estate ;  since,  the  original 
borrow  an-  debt  being  the  husband's,  it  ever  afterwards  continued 
otiier  sum  on  ^^  ^       ^^^  ^^  change  of  securities  made  no  alteration 

the  same  '  ^  • 

security.  in  that  respect  -,  and  the  husband  cannot  by  any  direc- 
tion in  his  will  ordering  his  personal  estate  to  be  ap* 
plied  in  payment  of  all  debts,  except  mortgage  debts, 
exempt  the  application  of  that  fund  to  exonerate  his 
wife's  estate. 


her  husband's  estate,  and  to  receive  satisfaction  of  th«  debt  according 
to  its  degree.  This  is  the  view  of  the  question  which  has  been  taken 
in  several  cases.  In  Parteriche  v.  Powlet,  2  Atk.  384>  Lord  Hard- 
wicke  lays  it  down  that  the  wife  paying  her  husband's  mortgage 
debt  by  a  loan  of  money  out  of  her  separate  estate,  is  equally  intitled 
to  stand  in  the  place  of  a  mortgagee  as  a  stranger ;  and  that  if  she 
joins  with  him  in  charging  her  estate,  she  is  in  like  manner  intitled 
to  stand  in  the  place  of  the  mortgagee,  and  to  be  satisfied  out  of  her 
husband's  estate.  The  expressions  of  Lord  Hardwicke  in  Robinson 
V.  Gee,  cited  in  the  text,  are  to  the  same  effect.  He  states  that 
she  is  intitled  to  satisfiaction  out  of  the  real  and  personal  assets  of 
the  husband's,  thus  treating  her  as  a  specialty  creditor:  he  adds 
that  her  estate  is  only  a  surety,  and  that  the  other  creditors  of  the 
husband  cannot  stand  in  the  place  of  the  mortgagee  against  her,  a 
right  which  they  would  of  course  have  if  they  were  intitled  to  a  pre- 
ference in  the  administration  of  the  husband'«  assets.  In  Kiimoul 
v.  Money,  3  Swan,  2]  7,  n.  Lord  Camden  considers  it  in  the  same 
manner;  the  Court,  as  he  expresses  it,  dissolving  the  marriage  quoad 
the  transaction.  In  the  recent  case  of  Aguilar  v.  Aguilar,  5  Mad. 
4  ]  4,  the  wife  joined  her  husband  in  granting  an  annuity  charged 
upon  her  separate  estate,  and  also  upon  a  fund  to  which  the  husband 
was  intitled  jure  marUu  It  was  held  that  she  was  intitled  to  have 
the  latter  fund  applied  towards  payment  of  the  annuity,  (in  exonera- 
tion of  her  separate  estate)  not  only  as  against  her  husband,  but  as 
against  his  assignee  under  the  Insolvent  Debtors'  Act,  and  as  againsf 
persons  in  whose  favour  he  had  subsequently  charged  it.  See  also 
Pitt  V.  Pitt,  1  Turn.  Ch.  Rep.  180. 
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Accordinglyp  inAstky  v.  TankerviUe  (a)  the  wife's 
estate  being  in  strict  settlement,  with  the  ultimate 
limitation  to  her  and  her  husband  in  fee,  with  a  power 
for  them  to  revoke  the  old  and  appoint  new  uses,  they 
mortgaged  the  premises  for  five  hundred  years  to  secure 
SOOOLy  with  a  reservation  of  the  equity  of  redemption 
to  the  husband,  or  such  other  persons  to  whom  the 
freehold  and  inheritance  should  belong.  The  mort<* 
gage  having  been  paid  oft^  the  term  was  assigned  by 
deed  in  trust  for  such  uses  as  the  husband  should  ap- 
point ;  and  in  default,  to  attend  the  inheritance  ;  but 
the  wife  was  not  a  party  to  the  deed.  The  husband 
afterwards  borrowed  3000/.  upon  security  of  the  estate, 
and  by  his  appointment  the  term  was  assigned  for  the 
benefit  of  the  mortgagee,  and  the  husband  covenanted 
for  payment  of  the  money.  He  then  made  his  will, 
and  ordered  that  his  personal  estate,  not  otherwise  dis* 
posed  of,  should  be  applied  in  payment  of  his  funeral 
expenses,  debts,  and  legacies,  except  such  debts  as  were 
secured  upon  and  might  affect  any  of  his  estates  in  A.^ 
&c.,  whereof  he  was  not  seised  in  fee-simple  (meaning 
the  wife's  estate  in  mortgage).  Lord  Thurlow  was  of 
epnion,  that  the  SOOO/.  was  the  husband's  debt,  and 
that  his  assets  should  exonerate  the  wife's  estate ;  his 
Lordsh^  therefore  dismissed  the  bill  which  was  filed 
to  subject  her  estate  to  the  payment  of  the  debt,  but 
without  costs. 

The  debt  affecting  the  wife's  estate  must  be  that  of  No  exonera- 
the  husband,  or  her  claim  to  exoneration  will  fail ;  so  J^°,^nJy 
that  if  a  debt  were  contracted  by  her  before  marriage,  is  applied  to 
and  she  and  her  husband  joined  in  a  fine  and  mortgage,  S^J^^^^^* 
of  her  estate  to  a  person  who  advanced  money  to  pay  affecting  her 
off  such  debt ;  or  if  a  mortgage  subsisted  upon  the  •****?  hdott 
estate  at  the  time  of  the  marriage,  and  she  and  her  hus- 
band joined  in  a  transfer  of  it  to  some  other  person, 


(a)  3  Brown  O.  C.045.     1  Cox,  82. 
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Or  where  the 
money  was 
paid  to  her, 
and  re- 
mained 
under  her 
separate 
oontroL 


and  the  husband  covenanted  to  pay  the  money;  in 
none  of  these,  or  the  like  cases,  will  his  assets  be  liable 
to  exonerate  the  estate,  because .  the  debt  a£Pecting  it 
never  was  his  debt,  the  money  never  came  to  his  hands, 
and  his  covenant  will  not  have  the  effect,  contrary  to 
the  fact,  of  making  that  the  debt  of  the  husband, 
which  was  not  so  originally  (a). 

Thus,  land  descended  to  the  wife  subject  to  a  mort- 
gage ;  the  mortgage  was  assigned,  and  the  husband 
covenanted  to  pay  the  money  to  the  assignee.  It  was 
decided,  that  as  the  debt  was  not  the  husband's,  his 
personal  assets  should  not  exonerate  the  wife's  estate; 
and  the  covenant  was  considered  as  an  additional  se- 
curity only  for  the  satisfaction  of  the  lender  of  the 
money  (A). 

.  According  to  Lord  Thurlotv^s  opinion,  in  Clinton 
V.  Hooper  (c),  it  would  seem,  that  if  the  money  bor- 
rowed upon  the  wife's  estate  were  paid  or  transferred 
to  her  with  lier  husband's  privity,  so  that  she  might 
dispose  of  it  as  she  pleased,  and  instead  of  spending 
she  preserved  it,  and  had  the  power  of  disposing  of  it 
by  will  as  if  she  were  unmarried ;  then,  although  the 
Court  will  not  infer  an  equitable  assumpsit,  contrary 
to  the  tenor  of  the  obligation  subsisting  between  hus- 
band and  wife,  who  cannot  contract  with  each  other 
without  the  intervention  of  trustees;  yet,  as  she  .had  the 
sole  controul  over  the  money,  and  it  never  was  the  hus- 
band's during  her  life,  the  principle  that  the  debt  was 
not  the  husband's  would  apply,  and  therefore  would 
exempt  his  estate  from  exonerating  the  security  affecting 
his  wife's  under  the  above  circumstances ;  and  that  if, 
by  a  distinct  transfer  and  independent  transaction,  with- 
out any  relation  to  the  original  matter,  she  gave  the 


(a)  As  to  the  effect  of  the  husband's  covenant,  see  9  Mod.  12. 
20.  Ambl.  173.  1  Bro.  C.  C.  454.  2  Bro.  C.  C.  57—101.  152. 
14Vc8.4l7. 

{h)  Bagot  V.  Oughtcn,  1  P.  Will.  347.     (c)  1  Ves.  Jan.  188. 
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money  to  her  husband,  that  circumstance  would  not 
probably  reach  back  to  the  original  contract,  rso  as  to 
make  the  husband  the  original  debtor,  and  to  ground 
the  wife*8  right  to  exoneration  upon  the  principle,  that 
payment  having  been  made  to  the  wife  was,  in  the 
common  legal  sense,  payment  to  her  husband. 

fiut  suppose  part  of  the  sum  borrowed  on  security  If  part  of  the 
of  the  wife's  estate  to  be  the  debt  of  the  husband,  and  hCThus^ 
the  remainder  of  the  money  to  be  applied  in  payment  band's  debt, 
of  debts  owing  by  the  wife  dum  sola^  or  to  which  the  J^^^  ^^^*" 
estate  was  liable  previously  to  the  marriage;  in  that  right  to 
case  it  seems  that  the  general  rule  is  applicable,  and  at^hw*^ 
that  the  wife  will  be  a  creditor  upon  her  husband's 
estate  for  the  proportion  of  the  debt  received  by  him. 
But  i£,  from  the  nature  and  the  circumstances  of  the  ^^  ^^®" 
transaction,  it  appears  or  can  be  inferred  to  have  been  can  be  con- 
the  intention  of  the  parties  that  the  wife's  estate  should  nected  with 
be  solely  liable  to  discharge  the  whole  sum  borrowed,  for  settling 
as  in  the  instance  of  the  morts^age  having  relation  to  *^e  wife's 

estate  there 

the  settlement  of  the  estate  by  the  agreement  of  the  the  wife  will 
parties  upon  the  marriage  (a) ;   there,  since  an  in-  not  be  in- 
ference may  be  drawn  that  such  agreement  extended  exoneration. 
to  the  subsequent  mortgage,  and  that  it  was  stipulated 
that  the  sum  to  be  borrowed  should  be  charged  upon 
and  borne  solely  by  the  settled  estate,  such  a  case  will 
form  an  exception  to  the  general  rule,  and  exempt  the 
husband's  estate  from  the  wife's  general  equity. 


(a)  Or  if  such  intention  can  be  inferred  from  a  settlement  of  the 
estate  contained  in  the  mortgage  deed,  or  made  at  the  same  time.  Thus 
in  Lewis  v.  Nangle,  Ambl.  150,  Lord  Hardwicke  said,  that  there 
WB8  no  instance  of  considering  the  husband  answerable  to  the  wife's 
estate  for  the  money  borrowed,  when  a  settlement  was  made  at  the 
same  time  witfi  the  mortgage  either  before  or  after  the  marriage. 
For  the  distinction  between  the  cases-in  which  the  transaction  is 
considered  as  a  mere  mortgage,  and  those  where  the  deed  is  con- 
ndered  to  forniah  evidence  of  an  intention  to  altev  the  relatiye  rights 
of  the  husband  and  wife,  see  Innes  v.  Jackson,  post. 
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According  to  this  distinction,  the  apparent  dis-^ 
agreement  of  the  cases  of  Lewis  v.  Nangle^  and  Lord 
Kirmoul  v.  Money ^  may  probably  be  reconciled. 

The  former  case  was  to  the  following  effect : — 

Mrs.  Nangle  (a)  was  before  her  marriage  with  the 
defendant  indebted  to  several  persons,  and  intitled  ta 
the  inheritance  of  lands  charged  with  the  payment  of 
sums  of  money.     She,  before  her  marriage,  entered 
into  articles,  by  which  the  premises  were  to  be  settled 
to  the  husband  for  life  sans  waste,  remainder  to  the 
wife  for  life,  remainder  to  the  issue  of  the  marriage^ 
with  remainder  to  the  wife  in  fee.    The  marriage  took 
effect  i  and  the  husband  being  pressed  for  the  payment 
of  the  wife's  debts,  and  having  also  occasion  for  a 
further  sum  of  money,  he  and  his  wife  borrowed  ISOO/* 
of  the  wife's  sister,  and  secured  it  by  a  mortgage  of  the 
wife's  estate.     He  also  covenanted  for  payment  of  the 
whole  money,  and  executed  a  bond  conditioned  for  the 
payment  of  it  according  to  the  provisoes  in  the  mort* 
gage.     Subject  to  this  mortgage  the  lands  were  settled 
to  the  husband  for  life,  remainder  to  the  wife  for 
life,  remainder  to  the  issue  of  the  marriage,  remainder 
to  the  wife's  sister  (the  mortgagee)  in  fee.   Mrs.  Nangle 
died  without  issue ;  and  the  plaintiff,  the  devisee  of 
the  wife's  sister,  filed  his  bill  against  the  husband  for 
payment  of  the  mortgage  money.     But  Lord  Hard- 
wicke  dismissed  the  bill,  so  far  as  it  sought  to  compel 
the  husband  to  exonerate  the  estate,  and  directed  him 
to  keep  down  the  interest  during  his  life. 

His  Lordship  considered  this  case  an  exception  to 
the  general  rule ;  and  it  seems  that,  as  the  estate  was 
settled  sulgect  to  the  mortgage,  it  was  reasonable  to 
infer  an  agreement  between  the  parties;  that  the  estate 


.    (a)  Ambl.  150.  bat  better  reported  2  P.  Wi 
by  Cox.     I  Cox,  Rep.  240.    See  1  Bligb.  121^ 
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should  be  settled  cum  anere,  especially  as  the  ultimate 
Unuteiiou  in  fee  was  by  the  same  settlement  made  in 
{avour  of  the  mortgagee. 

The  case  of  Lord  Kitmoul  v.  Money  was  as  fol- 
lows : — 

Miss  JEusrl{a)  had  a  real  estate,  which  was  itself 
subject  to  a  certain  extent,  and  the  general  estate  of 
her  father,  subject  to  the  amount  of  2500/.  Before  her 
marriage  it  was  mortgaged  to  Wyat  for  that  sum,  being 
her  own  debt,  or,  more  properly,  that  of  her  ancestor. 
After  the  marriage,  when  it  was  settled  in  very  strict 
settlement,  with  only  a  power  after  the  limitations  for 
life  and  in  tail  (which  limitations  in  tail  were  gone  by 
the  death  of  the  son  while  an  infant)  to  charge  by  will, 
and  to  act  upon  it  during  coverture,  as  fully  as  any 
woman  could  receive  such  power  by  settlement,  the 
husband  had  occasion  to  raise  3000/.  upon  the  estate ; 
that  was  done  by  fine,  and  not  by  virtue  of  her  power ; 
for  then  it  would  not  have  affected  it  in  his  life,  nor 
indeed  in  hers :  but  that  sum  was  afterwards  raised  for 
bis  benefit ;  and  their  mortgage  was  made  for  the  whole 
sum,  which  was  7000/.,  and  1000/.  interest  incurred, 
in  all  8000/1  This  was  expressed  to  be  done  by  virtue 
of  her  power.  Lord  Hardwicke  referred  it  to  the  master 
to  see  what  was  raised  for  the  wife's  debt,  and  what 
for  the  husband's  use*  In  1767>  before  the  report,  it 
came  on  for  a  re-hearing  before  Lord  Camden^  and  it 
was  insisted,  that  the  reference  was  wrong ;  but,  worse 
than  that,  that  there  ought  to  have  been  an  immediate 
decree ;  and  that  the  whole  ought  to  have  been  charged 
upon  the  estate  of  the  wife.  But  Lord  Camden  saw 
no  reason  to  overturn  that  interlocutory  decree  ;  and. 


(a)  Stated  in  the  words  of  Lord  Thorlow^  in  1  Ves.  Jun.  186. 
See  the  note  of  this  case  in  3  Swan,  202,  n.  from  which  it  appears 
that  ihe  mortgage  for  2500/.  was  treated  for  before  the  marriage^ 
hex  executed  afterwards. 
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therefore,  at  his  recommendation,  the  parties  agreed 
that  it  should  be  confirmed,  and  the  cause  was  to  stand 
for  further  directions ;  and  he  confirmed  the  decree  in 
omnibus ;  and  particularly  said,  that  the  wife's  estate 
was  not  to  be  subject'  to  any  part,  except  what  was  for 
her  i  and  that  Lexvis  v.  N angle  turned  upon  different 
circumstances,  not  upon  the  general  principle. 

What  these  circumstances  were,  will  appear  from  the 
observations  which  have  been  made  upon  that  case.  The 
case  of  Lord  Kinnoul  v.  Money  seems  to  be  devested 
of  all  the  particularities  which  converted  the  former 
into  an  exception  to  the  general  rule.    Thus  in  Kinnoul 
V.  Money 9  the  husband's  debt  does  not  appear  to  have 
been  in  contemplation  previously  to  the  marriage,  nor 
to  have  formed  the  subject  of  treaty  in  regard  to  the 
settlement  of  the  estate ;  so  that  no  inference  could 
arise,  or  intendment  be  made  of  any  stipulation  or  un- 
derstanding among  the  parties,  that  the  money,  which 
it  appears  the  husband  subsequently  wanted,  should  be 
exclusively  borne  by  the  wife's  estate.  .  This  case  also 
wants  the  circumstance,  and  consequently  the  inference 
deducible  from  it,  of  the  ultimate  limitation  in  fee  of 
the  settled  estate  being  made  in  favour  of  the  mort^ 
gagee. 
Evidence  is        But  the  above  determination  of  Lord  Hardwicke, 
^tmasMe  to  jn  LQrd  Kinnoul  v.  Money,  and  confirmed  by  Lord 
wHether  the    Camden,  decided  by  inference  this  point — that  if  it  do 
mon^  raised  not  appear  from  the  deed  to  lead  the  uses  of  the  fine, 
husband  or     ^^^^  ^^^  money  borrowed  was  the  debt  of  the  wife, 
his  wife.        such  fact  may  be  proved  aUunde  ;  for  if  this  evidence 

were  not  admissible,  it  is  obvious  that  the  reference  to 
the  master  to  inquire  what  was  raised  for  the  wife's 
debt,  and  what  for  the  husband's,  would  have  been 
erroneous. 
But  parol  gyj  jj  ^Quld  seem  that  evidence  of  parol  declarations 

ueclarations 

of  the  wife  of  hy  the  wife,  that  she  had  a^eed  to  give  the  proceeds 
her  agree-      of  the  estate,  or  the  money  charged  upon  it,  to  her 
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liusband,  would  be  inadmissible  to  repel  her  equity  to  m«nt  to 
exonenition  out  of  his  estate,  as  I  infer  from  the  case  ^  the^xn^leT 
of  Clinton  v.  Hooper  (a) :  and  in  Tate  v.  Austen  (*),  to  her  hu»- 
although  it  was  there  insisted  that  the  money  charged  admissible.  * 
upon  the  wife's  estate  was  a  gift  from  her  to  him,  it 
did  not  prevail. 

But  the  wife  may  exclude  herself  from  her  right  or  The  wife's 
claim  upon  her  husband's  assets,  when  she  induces  his  ^^^  *2 

,   ,  «  .  .  ,  cxonetation 

executor  to  admimster  them  in  paying  legacies,  upon  may  be 
her  professions  that  she  did  not  intend  to  assert  her  ^^^^^^ 
title  to  exoneration  out  of  her  husband's  estate. 

Accordingly,  in  the  case  of  Clinton  v.  Hooper,  so 
frequently  referred  to,  the  widow  told  her  husband's 
executor,  that  she  did  not  mean  to  claim  her  right  of 
exoneration ;  and  she  desired  him  to  proceed  in  paying 
the  legacies.  Notwithstanding  all  the  legacies,  except 
two  small  ones,  had  been  discharged  prior  to  this  de- 
claration. Lord  Thurlow  determined,  that  she  had 
waiTed  her  equity ;  and  he  dismissed  the  bill  which  she 
had  filed  to  have  her  estate  exonerated  out  of  her  hus- 
band's assets. 

III.  In  instances  where  the  husband  and  wife  have  Effect  upon 
mortgaged  her  estate  for  the  payment  of  his  debts,  ^  hrwbere 
it  has  occurred  that  the  equity  of  redemption  has  not  the  equity  of 
been  reserved  to  the  wife,  but  to  her  and  her  husband,  f«demption 
or  to  the  survivor  of  them  \  and  it  has  been  considered  served  to  her. 
that  such  a  reservation  would  in  no  case  be  permitted 
in  equity,  but  that  the  husband  would  be  in  that  Court 
a  trustee  for  his  wife,  upon  the  principle,  that,  for  her 
protection  it  was  necessary,  in  order  to  effect  an  altera- 
tion of  her  interest  in  the  equity  of  redemption  in  her 
^wn  estate,  there  should  be  some  expression  in  the 
recitals  of  the  instrument  that  a  new  settlement  of  the 
property  was  intended;  and  it  was  not  sufficient  to 


(fl)  1  Vet.  Jm.  173.     3  Bro.  C.  C.  201,  S.  C.    (h)  \  P.  Will.  26«. 
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collect  such  intention  merdy  from  the  limitations  in 
the  deed,  but,  on  the  contrary,  that  something  was  re- 
quired to  appear  upon  the  face  of  the  instrument^ 
which  showed  the  wife  to  have  understood  what  those 
limitations  were ;  and  this  was  Lord  JEldon^s  opinion^ 
in  the  case  of  Innes  v.  Jackson  (a),  which  has  lately 
been  reversed  in  the  House  of  Lords  (6).  But  when 
it  is  considered  that  the  common  law  permitted  the 
wife,  as  has  been  observed,  to  dispose  of  her  real  estate 
by  fine  as  she  pleased,  and  even  to  her  husband,  it 
seems  but  reasonable  that  when  such  a  fine  is  levied,  and 
.the  uses  dedared,*  they  should  not  be  controlled  in 
equity,  except  when  fraud  or  mistake  form  ingredients 
in  the  transaction.  When,  therefore,  a  reservation  of 
the  equity  of  redemption  of  the  wife's  estate  upon  a 
mortgage  by  her  and  her  'husband,  other  than  to  her- 
self, will  and  will  not  be  binding  upon  her,  may,  it  is 
presumed,  be  resolved  by  attending  to  the  two  follow- 
ing propositions : 
] .  The  mere  1 .  When  the  mortgage  deed  contains  no  limitations 
orMSty^of  ^^  *^®  estate  beyond  the  security,  and  reserves  the 
redemDtion     equity  of  redemption  to  the  husband  alone,  in  that  case 

J^S'iTnot  ^^  '^fe'*  Original  «>le  interest  wCl  be  preserved  to  her. 
change  wi£e'8  npon  the  principle,  that  she  being  the  sole  owner  of 
interest.         ^.j^^  estate,  the  mere  form  of  the  reservation  of  the  equity 

of  redemption  is  insufficient  of  itself  to  alter  or  change 
the  prior  title  to  the  property,  for  the  circumstance  x>f 
the  Preservation  having  been  made- otherwise  than  to  the 
•owner  of  the  estate  (the  wife  in  the  present  instance), 
is  presumed  by  law  to  have  originated  either  in  th^  in^ 
accuracy  of  the  language  of  the  clause,  or  in  the  mi$- 
take  of  the  person  who  prepared  or  engrossed  the  deed ; 
neither  of  which  circumstances  is  allowed  to  prfjvdice 
the  person  having  the  prior  title : — ^But, 


{4k)  16  Ves.  356.  (6)  1  Bligh.  104. 
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2.  When  the  mortgage  deed  contains  a  settlement  2.  Co&tn 
of  the  wife's  estate,  and  the  mortgage,  or  the  form  of  ^^^^^ 
reservation  of  the  equity  of  redemption,  has  nothing  to  are  distinct 
do  with  the  subsequent  limitations  of  the  property,  but  ^[^^jj^^£ 
is  perfectly  distinct  from  them,  as  where  the  mortgage  of  the  mort- 
is for  a  term  of  years,  and  the  limitations  apply  to  the  S^S^ 
inheritance,  in  that  case  these  limitations,  through  the 
medium  of  the  wife's  fine,  will  take  effect ;  and  the 
persons  intitled  to  redeem  will  be,  not  the  wife  under 
ber  prior  title,  but  the  persons  interested  in  the  estate 
under  the  uses  or  limitations  contained  in  the  mortgage 
deed. 

I  shall  endeavour  to  illustrate  these  two  propositions 
from  the  cases  which  have  been  determined. 

1.  The.  authorities  to  be  arranged  under  the  first 
proposition  are  as  follow : — 

The  first  case  that  decided  this  species  of  resulting 
trust  in  equity  in  favour  of  the  wife,  upon  transactions 
of  this  nature,  was  Broad  v.  Broad  (a),  determined  in 
the  reign  of  Charles  the  second. 

There  the  husband  settled  houses  in  Bread-street^ 
producing  350/.  a  year,  to  the  use  of  himself  for  life, 
remainder  to  his  wife  for  life  for  her  jointure,  with  re- 
mainder oven     In  the  year  1666  the  houses  were  de- 
stroyed by  fire,  and  the  husband  being  unable  to  rebuild 
them  without  a  loan  of  money,  induced  his  wife  to  join 
with  him  in  a  fine  sur  concessit  for  a  long  term  of  years 
to  secure  the  money  to  be  borrowed,  and  he  agreed 
v^th  her  that  the  fine  should  not  operate  to  her  pre- 
judice»  but  that  she  should  redeem,  paying  the  interest 
of  the  money.     QOOl.  were  borrowed  of  £,  and  a  fine 
levied  to  him  by  husband  and  wife  for  ninety-nine 
years.     B  redemised  the  tofts  of  the  burnt  houses  to 
the  husband  for  ninety-eight  years,  at  a  yearly  rent  of 


(dt)  2  Cliaii.  Ca.  98, 161 
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36/.,  and  to  repay  the  600/.  at  a  time,  &c.  (the  form 
in  which  such  kind  of  mortgages  was  then  made)* 
The  houses  were  rebuilt,  and  the  husband  settled  them 
with  other  lands  on  himself  in  tail,  reminder  in  tail  to 
his  brother,  C,  charged  with  portions  for  his  daughters, 
and  died  in  the  year  1674,  having  appointed  C  his 
executor :  his  pei*sonal  estate  being  insufficient  to  pay 
all  his  debts,  C,  as  his  surety,  was  responsible  to  the 
amount  of  1600/.,  took  possession  of  the  houses,  dis- 
charged the  1600/.,  and  paid  the  interest  of  the  mort- 
gage until  the  year  1681,  when  the  widow  filed  a  bill 
to  redeem  the  mortgage,  &c.     In  resistance  of  this 
claim,  it  was  contended  that  by  the  redemise  of  the 
houses  to  the  husband,  they  were  assets  at  law  to  pay 
his  debts;   and  the  agreement  was  resisted  on  the 
ground  of  its  resting  in  parol,  of  which  the  defendant 
had  no  notice  before  the  bill  was  filed.     In  reply,  it 
was  insisted  for  the  widow,  that  the  equity  of  re- 
demption properly  belonged  to  her,  and  that  her  hus- 
band could  not  discharge  it  by  any  subsequejit  act. 
The  then  Chancellor  decided  that  she  was  intitled  to 
redeem  the  houses  upon  paying  a  third  part  of  the 
principal  debt,  but  none  of  the  profits  received  by  the 
defendant  prior  to  the  commencement  of  the  suit,  he 
having  had  no  notice  of  the  agreement  before  that  time 
(his  Lordship  proceeding  entirely  upon  the  agreement), 
and  C  was  to  pay  the  remaining  two-thirds  of  the  debt, 
and  the  widow's  personal  representative  was  to  be  re- 
imbursed if  she  paid  more  than  her  one-third,  and  died 
before  it  was  again  received  by  her.     The  case  having 
been  afterwards  reviewed  by  Lord  Keeper  North,  he 
confirmed  the  decree,  and  gave  the  following  reason : 
"  that  when  the  wife  joined  in  the  fine  sur  concessit  o£ 
her  jointure  in  order  to  a  mortgage  security,  it  was  not 
an  absolute  departure  with  her  interest ;  but  there  re- 
sulted a  trust  for  her,  when  the  security  or  mortgage 
was  paid,  to  have  her  estate  again,  as  if  it  had  been  a 
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mortgage  upon  condition,  and  the  money  had  been 
paid  at  the  day." 

The  above  case  has  been  particularly  stated,  as  it 
may  be  considered  the  first  that  established  the  prin- 
ciple upon  which  the  first  proposition  is  founded,  and 
which  principle  has  been  considered  in  all  subsequent 
cases.  The  last  case  determined  upon  that  principle 
was  Ruscombe  v.  Hare(a\  and  which  was  to  the  fol- 
lowing eflfect : — 

A  J  in  the  year  1749,  mortgaged  his  estate  to  B  for 
800/.,  at  4/.  10^.  per  cent,  interest,  and  covenanted  to 
levy  a  fine,  the  uses  of  which  were  to  enure  to  the  mort- 
gagee in  fee,  subject  to  redemption.  The  fine  was 
levied,  and  in  the  year  I762  A  charged  the  estate  with 
a  further  sura  of  4J0/.,  borrowed  of  B^  at  4/.  5s.  per 
cent,  interest.  A  devised  all  his  lands. to  his  wife,  C, 
and  died  in  the  year  1764.  C  married  Z>,  and  they, 
in  the  year  I766,  consolidated  the  two  mortgages, 
agreed  to  pay  interest  at  5  per  cent,  on  the  whole  sum, 
and  executed  a  new  security  to  £,  discharged  of  the 
former  proviso  for  redemption,  but  subject  to  re- 
demption by  i),  in  which  event  the  re-conveyance  was 
to  be  made  to  him  in  fee :  B  and  his  wife  declared  that 
all  prior  fines,  &c.  and  a  fine  covenanted  to  be  levied 
by  them  (which  was  afterwards  levied)^  should  enyre 
to  the  use  of  the  mortgagee  in  fee,  subject  to.  the  con* 
dition  of  redemption.  The  question  was,  whether  the 
reservation  of  the  equity  of  redemption  to  the  husband 
by  the  deed,  in  I766,  intitled  him  to  the  estate  ;  upon 
the  solution  of  which  question  depended  the  title  of  a 
purchaser  from  him  of  part  of  the  pren^ises. .  And  it 
was  determined  against  the  purchaser,  :upon  the  prin- 
ciple that  the  mere  proviso  for  redemption  to  the  hus- 
band should  not  alter  the  wife's  prior  right;   con- 


(a)  6  Daw's  PArl.  Qi.  h 
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sequentlj  the  purchaser's  title,  as  claiming  under  the 
husband,  was  defective. 

It  is  observable,  that  in  the  last  case  the  only  altera- 
tion attempted  to  be  made  in  the  wife's  interest  in  her 
estate  was  in  the  Jbrm  of  reserving  the  equity  of  re- 
demption, which,  for  the  reasons  before  mentioned,  is 
not  permitted  to  devest  her  of  her  title  to  redeem^ 
which  was  incident  to  hef  prior  right  of  ownership. 
But— 

S.  If  the  form  of  the  proviso  of  the  equity  of  re- 
demption in  the  last  case  had  nothing  to  do  with  the 
limitation  of  the  estate,  it  is  presumed,  upon  the  prin- 
ciple stated  in  the  second  proposition,  that  the  decision 
would  have  been  the  reverse  of  that  which  was  pro- 
nounced.    The  cases  upon  that  subject  are  as  follow :—. 

In  Rowell  v.  Walley  (a)  A  and  wife  joined  in  a  mort<* 
gage  of  lands  which  had  been  settled  upon  her  for  a 
jointure  by  her  first  husband.  In  the  niortgage  deed 
A  covenanted  to  levy  a  fine  for  further  assurance,  and 
it  was  declared  that  if  he  and  wife,  or  either  of  them, 
or  their  heirs,  executors,  &c.  should  discharge  the  debt, 
the  fine  should  enure  to  husband  and  wife,  and  the 
survivor  of  them,  remainder  to  the  right  heirs  of  the 
husband.  (This  declaration,  the  reader  will  observe^ 
is  an  instance  of  a  settlement  of  the  estate  distinct  from 
the  proviso  for  redemption,  and  was  a  declaration  of 
what  should  become  of  the  estate  after  the  mortgage 
was  satisfied).  The  fine  was  levied,  and  A  died.  The 
question  was,  whether  his  widow  was  intitled  to  redeem 
in  respect  of  the  estate  reserved  to  her  by  the  mortgage 
deed  and  fine,  or  in  respect  of  a  resulting  trust  under 
•  her  prior  title ;  and  the  Court  showed,  by  its  decree, 
that  her  title  to  redeem  was  as  tenant  for  life  imder  the 
deed  and  fine,  and  that  the  heir  of  the  second  husband 
would  be  intitled  to  the  estate  after  her  death. 

(a)  1  Ch.  Rep.  116.    See  abo  Lewis  v.  Nangle^  mpra,  p.  150. 
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The  principle  of  the  last  determination  seems  to 
hare  been  alluded  to  in  the  case  of  the  Earl  and 
Countess  of  Huntingdon^  reported  in  Vernon  (a)  \  but 
the  last  and  solemn  decision  upon  the  subject  was  made 
bythe  House  of  Lords  in  the  case  oi  Jackson  v.  Innes(Jb)^ 
upon  appeal  from  the  decree  of  Lord  Eldon  (c). 

There,  by  a  settlement  in  174d>  made  previously  to 
the  marriage  of  J  with  his  wife  B^  J^s  estate,  con- 
sisting of  two  farms  F  and  G,  was  settled  to  the  use  of 
A  for  life,  remainder  to  B  for  life,  remainder  to  the 
first  and  other  sons  of  the  marriage  in  tail  male,  &c. 
with  the  ultimate  remainder  to  B  in  fee.     A  power 
was  reserved  to  A  and  B  during  their  joint  lives,  to 
revoke,  as  therein  mentioned,  the  old,  and  to  limit  new 
uses  of  that  estate.     There  were  issue  of  the  marriage,' 
but  they  -  died  before  their  parents.     In  November 
174^9  A  borrowed  of  C  SOO/.,  to  secure  which  A  and  B 
demised  the  lands  for  1000  years  to  C,  reserving  the 
equity  qf  redemption  to  themselves  or  either  qf  them, 
their  or  either  qf  tkeir  heirs^  executors^  administrators^ 
or  assigns.    The  effect  of  which  transaction  would  be 
an  execution  of  the  settlement  power  in  favour  of  tho 
mortgagee  to  the  extent  of  his  debt,  by  a  revocation  of 
the  old  uses,  so  far  as  was  necessary  for  that  purpose, 
and  no  farther;  so  that  according  to  the  first  pro-^ 
position,  the  persons  who  would  have  been  intitled  to 
redeem  the  estate,  if  there  bad  been  nothing  more  in 
the  case,  would  not  have  been  the  heirs  or  personal  re^ 
presentatives  of  A  and  B^  but  the  persons  who  were  in*- 
terested  under  the  settlement.     But  in  December  17*4^ 
and  January  VJ^S,  A  borrowed  of  C  an  additional  sun 
of  400/.,  which  by  two  deeds  of  those  dates  was  charge^dl 
iipon  the  estate  for  the  residue  of  the  term,  and  a 
proviso  for  redemption,  similar  to  that  contained  in  the 
mortgage,  waa  reserved,  after  dischargii^  the^ 


(«)  Voi.  II.  p.  4S7,  and  2  Bra.  Pari.  Ca.  1^  oct.  ed. 
ib)  I  BUgh.  104.  (e)  16  Ves.  356. 
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power  to  redeem  reserved  in  such  original  security; 
and  it  was  declared  that  the  term  should  be  void  oa 
payment  of  both  sums  with  interest.     A  and  B  co- 
venanted to  levy  a  fine  (which  was  afterwards  done), 
the  uses  of  which  were  declared  by  the  mortgage  deed 
to  enure  to  C  during  the  term,  subject  to  the,  provisa 
for  redemption^  and  "  after  the  expiration  or  deters 
mination  of  such  term  to  the  use  of  A  and  Bfor  their 
lives,  and  during  the  Ufe  of  the  survivor^  and  after 
both  their  deaths  to  the  use  of  the  heirs  qf  their  bodies^ 
andf6r  default  of  such  issue  to  the  use  of  the  right 
heirs  of  the  survivor  of  A  and  B."    The  mortgage  was 
discharged  by  A,  who  took  an  assignment  of  the  term 
to  himself.     And  the  question  was,  whether  the  per- 
sons claiming  under  the  wife  were  intitled  to  redeem 
the  mortgage,  which  had  been  discharged  by  the  hus- 
band, and  to  hold  the  estate  in  opposition  to  the  limi- 
tations contained  in  the  latter  mortgage  deeds ;  or 
whether  the  persons  deriving  title  under  the  husband 
(who  upon  the  events  which  happened  had  acquired  the 
inheritance  of  the  estate  under  the  fine  and  the  limi- 
tations contained  in  those  instruments)  were  intitled  to 
the  estate  ?    The  determination  of  which  claims  de- 
pended upon  this  prior  question,  viz.  whether  under  all 
the  circumstances  of  the  case,  a  trust  of  the  inheritance 
in  the  whole  resulted  to  the  wife  after  payment  of  the 
mortgage  debt,  according  to  the  first  proposition  be- 
fore stated ;  or  whether  such  trust  was  repelled  by  the 
manner  in  which  the  estate  was  limited  in  the  mort- 
gage deeds  after  satisfaction  of  the  debt,  according  to 
the  second  proposition  before  also  stated  ?    Lord  Eldon 
decided  in  the  Court  below  in  favour  of  the  claimants 
under  the  wife,  upon  the  principle,  that  the  property 
being  the  wife's  and  the  transaction  a  mortgage,  the 
right  of  the  wife  to  the  estate  subject  to  the  mortgage 
could  not  be  altered,  except  it  were  apparent  on  the 
face  of  the  deed,  from  express  declaration,  or  something 
equivalent  to  it,  that  more  was  intended  to  be  done  than 
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merely  to  make  a  mortgage.  His  Lordship  must, 
therefore,  have  been  of  opinion,  that  the  limitations  of 
the  estate,  whatever,  they  might  be,  could  not  afford 
that  manifest  intention  equivalent  to  declaration,  that 
the  estate  after  satisfaction  of  the  debt  should  go  in 
any  other  course  than  to  the  wife  and  her  family }  for 
if  bis  Lordship  had  entertained  a  contrary  opinion,  the 
present  seems  to  be  a  case  in  which  he  would  have 
probably  decreed  against  the  claimants  under  the 
wife.  From  the  above  decree  the  persons  deriving 
title  under  the  husband  appealed  with  success,  and  it 
is  upon  the  authorities  before  stated,  and  Lord  Redes- 
dal^%  elaborate  argujQaent  in  the  last  case,  that  the  two 
propositions  on  this  subject,  and  before  stated,  are 
founded  (a). 


(a)  See  the  farm  of  a  mortgage  of  the  wife's  estate  in  Append. 
No.  3^  Vol.  ii.  See  also  the  form  of  a  further  charge  upon  the  same 
estate,  in  Append.  No.  4. 
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CHAPTER  V. 

THE  HUSBAND'S  INTEREST  IN  AND  POWER  OVER 
HIS  WIFE'S  PERSONAL  ESTATE. 

In  treating  of  these  subjects,  I  shall  proceed  to  con- 
sider,— 

I*  TTie  interest  which  the  kushand  has  in  the  per* 
sonql  estate  and  real  chattels  which  belonged  to 
his  wife  btfore  marriage ;  and  her  pcnoer  of 
disposing  of  them  in  contemplation  of  the  mar^ 
riagCf  without  her  husband's  privity. 

II.  The  husband's  interest  in  and  power  over  the 
personal  estate  and  real  chattels  which  are  in 
his  wife's  possession  at  tfie  time  of  the  mar- 
riage^  and  such  as  she  becomes  possessed  of 
during  its  continuance ;  and  the  effect  of  the 
wife^s  WILL  made  with  his  consent^  and  by  his 
authority. 

III.  The  interest  of  the  husband  in  and  his  power 
over  the  personal  estate  and  real  chattels  which 
his  wife  is  possessed  of  or  intitled  to  as  execu- 
trix or  administratrix;  and  his  liabilities  in 
respect  qf  them. — And^ 

IV.  TJie  husband's  interest  in  and  power  over  such 
of  his  wife' s  personal  estate  and  real  chattels  as 
are  not  in  possession,  but  are  immediately  re- 
coverable by  action  at  law  or  suit  in  equity. 

« 

I.  The  interest  which  the  husband  has  in  the  per- 
sonal estate  and  real  chattels  (a)  which  belonged  to  his 
wife  before  marriage,  and  her  power  of  disposing  of 


(a)  The  observations  in  this  section  apply  to  settlements  of  the 
wife's  real  estates  made  previously  to  her  marriage^  as  well  as  to 
settlemebts  of  her  personal  estate  and  chattels  real. 
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them  in  contemplation  of  the  marriage  without  her 
husband's  privity. 

This  interest  of  the  husband  is  founded  upon  the  A  woman  not 
good  faith  which  ought  to  subsist  inviolable  in  relation  Jj^^^f  ^ 
to  so  solemn  a  contract  as  that  of  marriage.  In  strict-  her  property 
ness  the  husband  can  have  no  right  to  any  of  his  wife's  ^^  ^}    ^^  * 

o    ^  J  marriage 

property  previously  to  the  solemnization  of  the  mar-  then  in 
riage.      Before  marriage,   therefore,   the  wife  is   at  ^^^^Y- 
liberty  to  settle  or  dispose  of  her  fortune  as  she  pleases, 
provided  it  be  done  with  no  improper  motive,  nor  to 
deceive  the  person  who  is  then  addressing  her  with  a 
view  to  their  union.     But  deception  will  be  inferred  if, 
after  the  commencement  of  the  treaty  for  marriage,  the 
wife  should  attempt  to  make  any  disposition  of  her 
property  without  her  intended  husband's  knowledge  or 
concurrence.     The  injury  he  would  sustain,  if  such  a 
transaction  were  to  be  sanctioned,  is  obvious ;  for  since 
the  vnfe's  apparent  fortune  in  addition  to  his  own  may 
be  a  weighty  consideration  and  inducement  for  en- 
tering into  the  contract,  the  happiness  of  both  might 
be  endangered,  if,  after  the  treaty  began  under  such 
calculations  and  persuasions,  the  wife  should  be  en- 
abled, prior  to  the  marriage,  to  disappoint  them  by 
disposing  of  or  abridging  her  interest  in  the  property 
that  belonged  to  her.     It  is  presumed,  therefore,  that 
vnthout  the  consent  of  the  intended  husband  the  law 
will  not  permit  any  disposition  of  the  wife's  fortune  to 
be  made  before  the  marriage  then  in  contemplation ; 
and  that  under  no  circumstances  after  a  treaty  for  a 
marriage  has  commenced,  will  any  such  voluntary  dis- 
position of  her  property  be  binding  upon  her  subsequent 
husband.     In  the  absence  of  other  instances  of  fraud, 
the  time  when  the  disposition  or  settlement  was  made 
must  decide  its  validity,  and  attention  to  this  circum- 
stance .will,  as  it  is  presumed,  reconcile  the  principal 
cases.     In  the  Countess  of  Strathmore  v.  Bowes  (a). 


(a)  1  Ves,  Jun.  28. 
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Lord  ThUrloxv  said,  "  A  conveyance  by  a  wife,  what- 
soever  may  be  the  circumstances,  and .  even  a  moment 
before  the  marriage,  is  prima  facie  gQod,  and  becomes 
bad  only  upon  the  imputation  of  fraud.  If  a  woman, 
during  the  course  of  a  treaty  of  marriage  with  her, 
make,  without  notice  to  the  intended  husband,  a  con- 
veyance of  any  part  of  her  property,  I  should  set  it 
^  aside  though  good  primdjaciej  because  affected  with 
thatfraudJ* 

In  Howard  and  Hooker  (a),  a  widow,  prior  to  her 
second  marriage,  made  a  settlement  of  her  estate  with- 
out the  privity  of  her  second  husband ;  and  he  having 
married  her  in  confidence  of  her  having  that  estate,  the 
settlement  was  set  aside. 

That  settlement  was  made  in  contemplation  of  the 
second  marriage,  and  came  within  the  above  rule ;  there 
were  also  special  circumstances  of  fraud  upon  the  hus- 
band which  were  considered  by  the  Court  in  pronounc- 
ing its  judgment. 

In  Carleton  v.  The  Earl  of  Dorset  (i),  LadyDayrilU 
before  her  marriage  and  without  her  husband's  know- 
ledge, conveyed  her  estate  to  trustees,  to  permit  such 
persons  to  receive  the  rents  as  she,  whether  sole  or 
married,  should  appoint.  It  was  diecided,  that  the  set- 
tlement could  not  be  supported  against  the  husband* 
Besides  the  probability  in  the  last  case  of  the  settlement 
being  made  during  the  time  of  the  husband's  addresses, 
it  is  stated  in  Mr,  Cox\  report,  that  the  wife  had 
assured  her  intended  husband  that  he  should  enjoy  her 
estate  (c).  Here  then  was  a  plain  deception,  which 
alone  would  vitiate  the  transaction;  and  a  similar 
deception  appears  to  have  been  practised  in  the  case  of 
Cotton  V.  King  {d). 


(a)  2  Ch.  Rep.  81 .     I  Eq.  Ca.  Abr.  59.  S.  C  {h)  2  Vern.  1 7. 

See  also  Poulson  v.  Wellington,  I  P.  Will.  535,  Lance  v.  Norman, 
2  Ch.  Rep.  79.  (c)  2  Cox,  33.  (rf)  2  P.  Will.  359,  6/4. 

Mos.  259. 
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But  it  lias  been  considered,  that  if  at  any  Hme  before  Whether  a 
marriage  solemnized,  the  wife  settle  all  or  part  of  her  ^^®^^* 
property  upon  her  children  by  a  former  husband,  such  ch^en  o^  a 
wttlement  will  bind  the  second  husband  notwithstand-  fo"n«r  mar- 

nage,  if  made 

mg  he  were  ignorant  of  it,  until  after  the  ceremony  during  treaty 

took  place  ;  but  this,  although  countenanced  probably  ^^^.^  ^  t 

by  an  old  case  next  stated,  seems  to  be  contrary  to  second  hiu- 

piinciple,  and  to  the  rights  of  the  husband,  which,  for  *^^'f  P"- 
,•.,,.  ,  ^  vity,  18  valid* 

his  protection,  have  relation  to  the  commencement  of 
t^e  treaty  :  and  when  it  is  remembered,  that  from  such 
period,  no  clandestine  transaction  of  the  wife  to  the 
jHiejudice  of  her  subsequent  husband  is  allowed  to  be 
effectual  against  him  ;  it  would  seem  that  a  settlement 
made  upon  those  children  by  the  wife  at  the  time  when 
she  contemplated  marriage  with  her  second  husband, 
could  not  be  supported  against  him,  supposing  him  to 
have  been  ignorant  of  it  until  after  his  marriage. 

The  case  last  alluded  to,  and  mentioned  as  a  proba^ 
ble  authority  against  this  doctrine  was,  as  it  is  reported, 
to  the  following  effect  ;— 

A  widow,  before  she  married  agiun,  assigned  the 
greatest  part  of  her  estate  as  a  provision  for  her 
children  by  her  first  husband.  It  was  insisted  for  the 
second  husband,  that  the  deed,  having  been  made  a 
little  before  the  marriage,  was  fraudulent.  But  the 
Court  was  of  a  contrary  opinion,  and  therefore  sup- 
ported  it,  deeming  it  a  conscientious  thing  in  the  wife, 
to  provide  for  such  children  before  she  placed  herself 
under  the  power  of  a  second  husband  (a). 

There  certainly  could  be  no  objection  to  the  objects 
of  the  settlement  j  the  fault  is  the  fraud  committed  by 
it  upon  the  second  husband.  If  it  be  inferred  from 
the  statement  in  the  last  case  that  the  deed  was  made 
a  day  or  two,  or  a  week  before  the  second  marriage  ; 
then  the  decision  and  Lord  Thurlow^s  declaration  in 


(a)  Hunt  V.  Matthews^  1  Vera.  408. 
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Contra  if  the 
settlem^t 
were  made 
before  the 
commence- 
ment of  any 
such  treaty. 


Strathmore  v.  Bowes  ar6  at  Tarianoe  (a).  But  if  it 
may  be  presumed  that  the  transaction  took  place  before 
such  marriage  was  in  contemplation  (and  the  statement 
is  general  in  the  report),  then  thi^  decision  will  be 
consistent  with  the  distinction  which  has  been  made, 
and  from  which  it  is  a  necessary  consequence, — 

That  when  there  is  no  possibility  of  any  deception 
upon  the  second  husband,  as  where  a  woman  being  de- 
sirous to  make  provision  for  her  children  by  a  former 
husband  does  so  shortly  after  the  death  of  the  first,  and 
prior  to  any  treaty  of  marriage  with  a  second  husbandt 
with  a  view  to  place  it  out  of  her  power  upon  a  future 


(a)  "  The  question  in  all  the  cases/'  observes  Lord  Thurlow, 
''  is,  whether  the  evidence  is  sufficient  to  raise  fraud."  -  I  Ves.  Jun. 
28.  Mr.  Justice  Buller  in  the  same  case  said^  "  Fraud  consists  in 
falsely  holding  out  that  a  woman  has  an  estate  unfettered,  and  that 
the  husband  will  be  of  course  intitled  to  it.  No  case  has  yet  esta- 
blished that  all  conveyances  by  a  wife  before  marriage  are  void, 
merely  because  not  communicated  to  the  husband."  2  Bro.  C  .C.  350. 
It  may  be  inferred,  that  though  a  conveyance  made  during  the  treaty 
of  man*iage  is  prima Jacie  fraudulent,  yet  the  case  must  be  decided 
upon  a  view  of  all  the  circumstances  of  the  transaction. 

In  King  v.  Cotton,  2  P.  Will.  674,  the  reasonable  nature  of  the 
settlement,  as  being  a  provision  for  children  of  a  former  marriage, 
was  one  of  the  circumstances  on  which  the  decision  in  its  £avoar 
was  founded :  in  that  case  there  was,  however,  also  the  material  &ct 
of  the  settlement  having  been  made  before  the  oomm^icement  of 
the  treaty  cf  marriage.     See  also  Newstead  v.  Searles,  1  Atk.  265. 

In  Blanchet  v.  Foster,  2  Ves.  sen.  264,  a  woman  on  the  eve  of 
marriage  gave  a  bond  for  valuable  consideration,  and  she,  and  the 
obligee,  at  her  request,  concealed  it  from  the  intended  husband.  It 
was  held  good  against  him. 

In  Thomas  v.  Williams,  Mos.  177,  a  woman  during  a  treaty  of 
marriage,  without  the  knowledge  of  her  intended  husband,  volun- 
tarily relea^  a  legacy  due  to  her.  The  transaction  was  sustained 
against  the  husband ;  the  Lord  Chancellor  remarking  that  he  did 
not  appear  ever  to  have  inquired  aher  this  legacy.  See  De  Manne- 
ville  V.  Crompton,  1  Ves.  and  B.  354. 

The  concurrence  of  the  intended  hiisband  in  the  settlement, 
though  he  be  a  minor,  precludes  all  objection  on  this  ground.  See 
Slooombe  v.  Glubb,  2  Bro.  C.  C.  545. 
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mttrnage,  se  to  settle  her  property  as  may  be  unjust  or 
]pr^udicial  to  them,  in  such  a  case,  since  the  considera- 
tion is  meritorious,  and  there  is  no  pretence  for  im- 
puting to  the  transaction  any  species  of  fraud,  the  set- 
tlement so  made  cannot  be  impeached  by  any  subse- 
quent huiAMtnd. 

In  the  case  of  the  Countess  of  Straikmore  v*  Bowes  (a\ 
(before  referred  to),  Lady  Strathmore  upon  the  death 
of  her  first  husband  became  entitled  to  considerable 
property  under  her  father's  will.  She  in  the  year 
17779  being  Aout  to  marry  a  person  named  Grey^ 
conveyed,  with  his  consent  and  for  the  purpose  of 
proyiding  for  her  children,  all  her  real  and  personal 
property  to  trustees  for  her  sole  and  separate  use,  not- 
withstanding any  future  coverture.  Having  altered 
her  intention  in  regard  to  Mr.  Grey^  she  a  few  days 
after  the  execution  of  the  settlement  married  the  de- 
fendant BoweSf  who  insisted  in  a  cross  bill  filed  by  him 
in  the  cause,  that  he  not  having  had  notice  of  the 
settlement  it  was  fraudulent  and  in  derogation  of  his 
marital  rights.  But  the  deed  was  established  against 
lum  ;  because  there  was  no  fraud  practised  upon  him, 
he  not  having  been  in  contemplation  of  any  of  the 
parties  at  the  time  when  the  settlement  was  executed. 
Lord  Thurlow  observed  in  affirming  Mr.  J.  BulUr^s 
decree,  that  the  law  conveyed  the  marital  rights  to  the 
husband,  because  it  charged  him  with  all  the  burthens 
which  were  the  consideration  he  paid  for  them,  so  that 
they  were  rights^  upon  which  fraud  might  be  com- 
mitted ;  and  a  rule  of  law  arose  out  of  them  that  the 
husband  should  not  be  cheated  on  account  of  his  con- 
sideration :  that  the  question  which  arose  out  of  all  the 
cases  was,  whether  the  evidence  was  sufficient  to  raise 
fraud ;  and  that  even  if  there  had  been  a  fraud  upon 
Gfrey,  his  Lordship  would  not  have  permitted  Bowes  to 
complain  of  it. 

I "~"^ — ______ —^———^— ————— ^——.^». 

(a)  2  Bio.  C.  C.  345,  and  1  Ves.  Jun.  22,  S.  G. 


\ 
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In  BaU  y.  Mon^omery  (a)  the  last  case  was  referred 
to  by  Lord  Loughborough^  who  said,  that  if  a  woman 
previously  to  marriage  conveyed  her  property  without 
the  privity  of  her  intended  husband,  it  would  be  fraud; 
that  Strathmore  v.  Bowes  went  upon  this,  that  the 
deed  was  honest  and  proper,  being  made  in  contempla* 
tion  of  a  marriage  with  another  person  (Grey)  and  with 
his  consent  (b). 

II.  It  being  proposed  in  this  section  to  treat  of  the 
husband's  interest  in  and  power  over  the  personal  estate 
and  real  chatties  of  his  wife  in  possession  at  the  mar- 
riage, and  such  as  she  becomes  possessed  of  during  its 
continuance,  as  also  of  h^r  will  made  of  her  personalty, 
with  her  husband's  consent ;  I  shall  consider  the  sub- 
jects of  the  section  under  the  following  subdivisions : — 
1.  The  husband's  interest  in  and  power  over  his 
vdfe's  personal  estate  in  possession,  and  the  eSkct  of 
her  will  made  as  before  mentioned. 

€.  His  interest  in  his  wife's  real  chattels,  and  in  the 
rents  due  at  his  death  when  she  survives  him,  and  his 
liability  to  the  chaiges  affecting  such  chattels. 
.  3.  His  power  over  his  wife's  real  chattels  so  as  to 
bind  her  surviving  him ;  viz. — 

By  his  alienation* 

By  surrender  in  law. 

By  his  recovery  of  them  in  actions. 

By  their  being  awarded  to  him  upon  his  sub- 
mission to  luhitration. 

By  his  forfeiture  of  them — and 

By  their  being  taken  in  execution  for  his  debts. 
1.  As  to  the  husband's  interest  in  and  power  over 


(a)  2  Ves.  Jon.  1 91— 194.    4  Bro.  C.  a  339,  S.  C. 

(b)  With  respect  to  the  interest  which  the  husband  may  acqoire 
in  his  wife's  choici  in  acti«i  as  a  purchaser  under  a  settlement  made 
prior  to,  and  in  contemplation  of  his  marriage^  the  reader  will  find 
it  considered  in  Chap.  8. 
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his  wife's  {>er80D8l  estate  in  possession ;  and  the  will  of 
her  personalty  made  by  his  authority. 

'  Marriage  is  an  absolute  gift  to  the  husband  of  all  Of  what  per* 
the  goods,  personal  chattels  and  estate,  which  the  wife  Carriage  is  a 
was  actually  and  beneficially  possessed  of  at  that  time  dft  to  the 
in  her  own  right,  and  of  such  other  goods  and  personal  '^™™*'*^ 
chattels  as  come  to  her  during  the  marriage  (a).     He 
may  therefore  dispose  of  them  by  his  will,  which  will 
be  eflPectual  whether  he  survive  her  or  not. 

[|  And  the  marriage  also  vests  in  the  husband  chattels 
personal  of  the  wife,  which  at  the  time  of  the  marriage 
were  in  the  possession  of  a  third  person.  And,  there- 
fore, he  may  bring  detinue  or  replevin  for  them  without 
joining  his  wife  in  the  action  (&)•  So  he  may  bring 
trover  for  them  in  his  own  name,  if  the  conversion  be 
subsequent  to  the  marriage  (c),  because  this  supposes 
the  property  in. the  wife,  which  by  the  marriage  is 
transferred  to  him,  and  therefore  the  conversion  is  a 
tort  to  him  alone.  And  though  the  husband  and  wife 
may  in  this  case  join  in  the  action,  yet  they  cannot 
allege  the  conversion  to  be  to  the  damage  of  both,  the 
property  being  in  the  husband  alone  (d).  If  the  con- 
Tewiou  be  laid  before  the  marriage,  it  disaffirms  the 
property  of  the  wife  at  that  time,  and  the  husband  and 
wife  must  join  (e),  as  in  other  cases  of  a  right  of  action 
which  arose  to  the  wife  dttm  solaJ] 

He  may  also  empower  her  to  make  a  will  to  dispose  The  nature 
of  her  personal  estate,  the  nature  and  effect  of  which  ^^  ^^^  * 
we  shall  now  consider.    The  principle  upon  which  this  widi  the  con« 
power  of  the  ivife  is  founded  is  this  ;  that  her  husband  ^^^^.^ 
may  waive  the  interest'  which  the  law  secures  to  him  in 


(a)  Co.  litt.  300.  (6)  BuU.  N.  P.  50—53.     Powes  v.  Mar- 

shall,  1  SicL  172.     See  1  Ventr.  261.     Bacon's  Abr.  vol.  i.  p.  501, 
Bourn  v.  Mattaire.    Selw.  N.  P.  280.  (c)  Powes  v.  Marshall, 

Mb.  ngp.    Blackbome  v.  Grares,  2  Lev.  107.     See  2  Saund.  47^  u 
(d)  Nelthorp  v.  AnderBOD>  1  Salk.  1 14.  (e)  Com.  Dig.  Baron 

and  Feme,  Y. 
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Only  avail- 
able if  he  be 
the  survivor. 


her  property  by  disabling  her  from  disposing  of  it  during 
the  marriage. 

[In  order  to  establish  the  will,  a  general  assent  that 
the  ¥dfe  may  make  a  will  is  not  sufficient :  it  should  be 
shown  that  he  has  consented  to  the  particular  will  which 
she  has  made  (a\  and  his  consent  should  be  ^ven  when 
it  is  proved  (6).  He  may  therefore  revoke  his  consent 
at  any  time  during  his  wife's  life>  or  after  her  deaths 
before  probate  (c).  But  his  consent  may  be  implied 
from  circumstances,  and  if  after  her  death  he  acts 
upon  the  will,  or  once  agrees  to  it,  he  is  not  it  seems 
at  liberty  to  retract  his  assent  and  oppose  the  probate. 
And  when  the  will  is  made  in  pursuance  of  an  express 
agreement  or  consent,  it  is  said  that  a  little  proof  will 
be  sufficient  to  make  out  the  continuance  of  that  cohisent 
after  her  death  ((2).] 

The  husband's  consent  to  the  will  intitles  the  wife's 
executor  to  claim  such  articles  of  her  personal  estate, 
which  would  have  been  her  husband's,  as  her  adminu 
strator.  It  appears,  then,  that  this  congent  is  personal 
to  the  husband.  It  is  no  more  than  a  waiver  of  his  rights 
as  his  wife's  administrator.  It,  therefore,  can  only  give 
validity  to  the  instrument  in  the  event  of  his  being  the 
survivor.  Hence  it  follows,  that  if  he  die  before  his 
wife,  the  will  is  void  agcunst  her  next  of  kin  (e)  ;  and 


Effect  of  the 
wife's  will, 
made  during 
coverture, 
when  she 
survives* 


{a)  King  v*  Bettesworth,  2  Strange^  891.  (3)  Henley  v. 

Phillips,  2  Atk.  49.  (c)  Swinburne  on  Wills,  part  ii.  sec  9, 

pi.  10.    4  Bum.  Bocl.  Law,  52.     Anon.  1  Mod.  211.  {d)  Br^V 

V.  Turner,  2  Mod.  170.  When  the  will  is  made  in  pursuance  of  an 
agreenient  before  marriage,  or  of  an  agreement  made  after  marriage, 
for  consideration,  it  falls  under  the  same  rules  as  a  will  made  by 
virtue  of  a  power,  as  to  which  see  post,  vol.  ii.  chap*  19,  sec.  3. 

(e)  By  the  husband's  death  the  wife's  will  becomes  void,  so 
ftr  as  it  derived  its  effect  from  his  consent,  and  it  therefore 
does  not  pass  the  right  to  property  bequeathed  to  her  during  the 
ODvertnre.  15  Ves.  156.  But  it  is  still  good,  so  far  as  she  was  em* 
powered  to  make  it,  without  his  consent;  and  it  therefore  passes  the 
right  of  representation  to  a  person  to  whom  she  was  executrix* 
Scammele  v.  Wilkinson,  2  £a8t,  552.    And  it  will  still  be  valid  as  an 
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• 

she  will  be  considered  as  having  died  intestate,  if,  after . 
her  hosband's  death,  she  make  no  disposition  of  her 
property. 

After  these  preliminary  observations,  we  vnll  suppose 
the  case  of  a  married  woman  being  appointed  executrix 
and  residuary  legatee  of  B  ;  and  that  she,  having  choses 
m  action  of  her  own,  survived  her  husband ;  and  tKat 
he  by  his  will,  made  prior  to  his  wife's  will,  after  men- 
tioned, bequeathed  to  her  his  residuary  personal  estate 
for  her  sole  use,  with  a  power  by  will  to  dispose  of  it, 
and  appointed  her  executrix ;  and  further,  that  after 
his  death,  she  acquired  personal  property.  Let  us  pre- 
sume that  she  made  a  will  during  the  marriage,  with 
her  husband's  consent  (and  which  he  subscribed),  be- 
queathing all  her  property  of  every  kind,  to  which  she 
might  be  intitled  at  her  death,  and  over  which  she 
might  have  a  disposing  power,  whether  as  such  executrix 
and  residuary  legatee  of  JB,  and  of  her  husband  as  above, 
or  otherwise,  and  appointed  executors.  Two  questions 
may  be  asked :  Firsts  what  efiect  this  will  had  upon 
the  different  descriptions  of  property  before  mentioned  ? 
and  secondly,  what  administrations  ought  to  be  granted 
by  the  Ecclesiastical  Court  ?  From  what  has  been  said^ 
and  what  will  appear  in  the  next  section  concerning 
the  will  of  Bjeme  executrix^  and  from  what  may  be 
collected  from  the  cases  of  Scammell  v.  Wilkinson  (a\ 
and  Stevens  v.  Bagwell  (A),  the  following  answers  may 
be  given,  viz.  that  independently  of  the  husband's  con- 
sent, the  wife's  will  passed,  by  right  of  representation. 


execation  of  a  power,  or  as  a  dlspositioii  of  property  belonging  to  ber 
during  the  coverture  as  separate  estate.  See  Dingwall  v.  Askew, 
1  Cox,  427.  Doe  v.  Weller,  7  T.  R.  478.  Tappenden  v.  Walsh, 
i  PhilL  352,  and  fott,  chap.  15,  sec.  1 ;  chap.  19,  sec.  3.  If  she 
acquires  other  property  after  her  husband's  death,  it  does  not  past 
by  the  previous  will ;  for  a  different  reason,  viz.  that  at  the  time  of 
making  it,  she  had  no  testamentary  power  over  such  property. 
Swinb.  part  2,  sec.  9,  pi.  5.    2  East,  556. 

(a)  2  East,  552-^56.  (i)  15  Ves.  139. 
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to  her  executors,  the  outstanding  personal  estate  of  Bf 
whose  executrix  she  was; — that  it  had  no  operation 
upon  her  own  personal  estate,  nor  upon  that  which 
she  acquired  after  her  husband's  death,  nor  upon  the 
beneficial  interest  which  she  took  as  the  residuary 
legatee  of  B.  But  that  it  did  operate  upon  her 
husband's  residuary  personal  estate,  bequeathed  by  him 
to  her,  under  the  power  given  by  his  will  for  her  to 
dispose  of  it,  by  her  testament  made  either  in  his  life- 
time or  afterwards  (a).  And  it  is  presumed,  that  upon 
the  same  principle  by  which  the  right  of  representation 
to  B  was  transmitted  by  the  wife's  will  to  her  executors, 
the  right  of  representation  to  her  husband  was  trans- 
mitted by  it  to  them ;  for  her  will  having  been  made 
with  the  assent  of  her  husband,  and  a. power  given  to 
her  by  his  testament  to  make  the  will,  and  dispose  by  ^ 
it  of  his  residuary  personal  estate,  and  he  having  also 
appointed  her  his  executrix,  and  consequently  his  sole 
legal  personal  representative,  and  since  the  appointment 
of  an  executor  is  essential  to  a  perfect  will,  it  is  con- 
ceived that  the  husband's  power  to  his  wife  to  dispose 
by  will  of  his  residuary  personal  estate,  included  the 
power  of  her  appointing  an  executor  to  perform  the 
trusts  of  it ;  and  that  as  such  executor  would  represent 
the  wife,  he  must  also  be  the  representative  of  the  hus- 
band, whose  representative  the  wife  was  by  his  own 
appointment.  But  this  question  was  not  alluded  to  in 
either  of  the  cases  last  referred  to,  except  that  Sir 
William  Grant,  observed  in  Stevens  v.  Bagwell  (b\ 
that  the  Ecclesiastical  Court  limited  the  probate  to  the 
interest  which  the  wife  took  under  that  will,  and  that 
no  notice  was  taken  of  her  nomination  of  executors. 

With  respect  to  the  administration  to  be  granted  by 
the  Ecclesiastical  Court  in  such  a  cbmplex  case,  it  ap- 
pears that  a  limited  probate  or  administration  cunt 


(d)  15  Ves.  154.  (b)  Ibid. 
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scriptis  annexis  guoid  the  effects  of  the  wife's  husband 
and  of  B,  may  be  granted  to  her  executors ;  but  no 
probate  or  administration  of  her  own  chases  in  action 
not  reduced  into  possession  during  the  marriage,  nor 
of  her  other  property  acquired  after  her  husband's 
death,  ought  to  be  granted  to  them ;  for  these  not 
passing  by  her  wiU,  the  administration  of  them  belongs 
to  her  next  of  kin,  and  not  to  her  executors;  her 
executors  therefore  have  no  right  to  intermeddle  with 
them.  Hence  appears  the  impropriety  there  would  Ije, 
if  the  Ecclesiastical  Court  were  to  grant  to  the  wife's 
ex^utors  an  unlimited  probate  in  such  a  case ;  for  they 
would  be  enabled  to  recover  property  by  it,  which  ought 
not  to  be  administered  under  any  of  the  wills,  but  by  her 
administrator  only ;  so  that  if  a  suit  were  instituted  by 
her  executors  in  the  Ecclesiastical  Court  to  obtain  a 
general  probate,  the  Court  of  King^s  Bench  would 
grant  a  prohibition  (tf). 

2.  To  chattels  real,  of  which  the  wife  is  or  may  be  Nature  ot 
possessed  during  marriage,  the  law  gives  to  the  husband  i^^^^^  ^ 
a  qualified  title  only,  i.  e.  an  interest  in  his  wife's  right,  wife's  tenns 
with  a  power  of  alienation  during  the  coverture.     If,  ^'  ^^^' 
therefore,  he  dispose  of  his  wife's  terms  for  years,  by  a  His  aliena- 
complete  act  in  his  lifetime,  her  right  by  survivorship  ^^  ^^^  y^ 
will  be  defeated,  as  it  will  afterwards  appear  (i)  ;  but  survivorahip. 
if  he  do  not  alien  them,  and  he  survive  her,  the  law  if  he  survive 
gives  them  to  him,  not  as  representing  his  wife,  but  as  ^^  ^  ^"*^^ 
a  marital  right :  no  administration,  therefore,  is  neces-  ^^  admini- 
sary  to  be  taken  out  by  him  to  her  (c).     If,  however,  stration. 
the  wife  be  the  survivor,  and  the  terms  remain  in  statu  if  she  sur- 
quo,  she,  and  not  her  husband*s  next  of  kin,  will  be  ^^^^  ^"^ 
intitled  to  them.     Hence  it  follows,  that  he  cannot  made,  she  is 
dispose  of  them  by  his  will  against  her  surviving  him ;  J?*^*^^  ^ 


(a)  2  East,  552.  (b)  See  the  form  of  an  assignment  of  the 

wife's  term  for  years,  in  Append.  No.  5,  vol.  ii.  (c)  1  Roll. 

Ahr.  345,  pi.  40.    Dyer,  251.     Co.  Litt.  46  b,  351  a.    2  Eq.  Ca. 
Abr.  138,  pi  4.     Doe  dem.  Roberts  v.  Polgrean,  1  H.  Bl.  535. 
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for,  as  that  does  not  take  effect  till  after  his  death,  the 
law  takes  precedence,  and  vests  the  terms  in  the  wife 
immediately  upon  his  decease ;  but  if  he  happen  to  be 
the  survivor,  then  his  testamentary  disposition  will  be 
good(tf). 

Upon  similar  principles,  if  there  be  two  single  women 

joint  tenants  of  a  lease  for  years,  and  one  of  them 

marries  and  dies,  the  term  will  survive  to  the  other 

joint  tenant ;  for,  although  chattels  real  are  given  to 

the  husband  if  he  outlive  his  wife,  yet  the  survivorship 

between  the  joint  tenants  was  the  elder  title,  which  was 

not  severed  by  the  husband  during  the  coverture,  mar- 

^    riage  itself  not  having  that  effect  (6) ;  this,  therefore, 

is  of  necessity  an  exception  to  the  general  rule. 

I^ents  pay-         In  regard  to  the  right  of  the  husband's  executors  or 

*nectof '% '    ^^^  surviving  wife  to  rents  reserved  upon  under-leases  of 

tenns  for       her  chattels  real,  and  to  the  arrears  of  rents  due  at  the 

years ;  when  husband's  death,  there  is  a  difference  of  opinion  in  the 

8ne  as  vlie 

survivor,  or    books,  which  may  probably  be  reconciled  by  attending 
*f  K^^IT^^*^"  to  the  manner  in  which  the  rents  were  reserved, 
band,  will  be       Accordingly,  if  the  husband  alone  grant  an  under- . 
intitled  to      lease  of  his  wife's  term  of  years  reserving  a  rent,  that 
the  arrears     would  be  a  good  demise,  and  bind  the  wife  so  long  as 
due  at  his      the  sub-demise  continued  ;    the  husband's  executors, 

therefore,  would,  as  it  is  presumed,  be  entitled  not  only 
to  the  subsequent  accruing  rents,  but  to  the  arrears  due 
at  his  death  (c). 

And  it  would  seem  that  the  principle  of  the  last  case 
would  entitle  the  executors,  to  the  exclusion  of  the  sur- 
viving  wife,  to  subsequent  rents,  and  all  arrears  at  the 
husband's  death,  although  -  the  wife  was  a  party  to  the 
under-lease,  provided  the  rent  were  reserved  to  the 
husband  only ;  because  the  effect  of  the  sub-demise  and 
reservation  was  an  absolute  disposition  pro  tanto  of  the 


(a)  Co.  Litt.  351 .  (6)  Co.  Litt.  185  i.  (c)  1  RoU.  Abr. 

344,  345.    Co.  Litt.  46  b.    2  Lev.  100.    3  Keb.  300.    For  in  this 
case  the  wife  claims  by  title  paramount  the  lessor. 
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i's  original  term,  which  she  could  not  avoid,  and  the 
rent  was  the  sole  and  absolute  property  of  the  hudband. 

But  if^  in  the  last  case,  the  rent  had  been  reserved 
by  the  husband  to  himself  and  wife,  then,  as  their  in- 
terests in  the  term  granted  and  the  rent  reserved  were 
joint  and  entire,  it  is  conceived  that  the  wife,  upon 
surviving  h^  husband,  would  be  lentitled  to  the  future 
rents,  and  that  she  would  be  equally  entitled  to  the 
arrears  of  rent  at  her  husband's  death ;  because  they 
remaining  in  action,  and  being  due  in  respect  of  the 
joint  interest  of  the  husband  and  wife  in  the  term, 
would,  with  their  principal,  the  term,  survive  to  the 
wife  (a). 

With  respect  to  the  husband's  liability  to  charges  Husband's 
affecting  his  wife's  terms  for  years,  when  he  succeeds  to  ^y^^'^g" 
them  upon  surviving  her,  the  law  may  be  considered  to  subject  to  aU 
be  thus  settled :—  ^[^"f « '^P^™ 

the  tenns. 

That  when  the  husband  survives  his  wife,  and  upon 
that  event  becomes  intitled  to  her  terms  for  years,  he 
succeeds  to  them  subject  to  all  the  charges  and  equities 
with  which  they  were  affected  in  her  possession ;  so 
that,  if  the  wife  before  marriage  subjected  them  to  an 
annuity  or  other  incumbrance,  and  her  husband,  either 
after  her  marriage  or  after  her  death,  renewed  the 
leases,  or  surrendered  the  old  and  took  new  leases,  the 
incumbrances  in  equity  will  attach  upon  such  new  leases, 
and  the  creditors  will  not  be  bound  to  contribute  to- 
wards fines  or  expenses  incurred  in  consequence  of  these 
transactions. 

Thus,  in  Moody  v.  Matthews  (h\  Mary  Prices 
being  possessed  of  a  lease  of  tithes  for  twenty-pne  years, 
granted  to  Moody  an  annuity  for  life  out  of  them,  in 
consideration  of  300/. ;  and  she  covenanted  for  payment 
and  further  assurance.     After  this,  she  surrendered 


(a)  4  Viu,  AVr.  (D,  a)  117.  (*)  7  Ves,  Jun.  174. 
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» 

the  lease  and  took  a  new  one  for  a  further  term  of  seven 
years,  which  she  mort^|;aged  to  Ruddock  for  SOO/. ;  and 
then  she  married  the  defendant  Matthews^  and  died. 
Her  husband  administered  to  her,  paid  off  the  mortgage, 
and  discharged  the  annuity  until  the  year  1798,  when 
he  surrendered  the  lease,  and  took  a  new  one  in  his 
own  name  for  a  further  term  of  seven  years ;  which 
surrender  and  renewal  he  afterwards  twice  repeated, 
and  at  each  of  those  times  he  paid  a  fine  out  of  his  own 
money,  together  with  the  other  expenses.     And  Sir 
William  Grant  determined  upon  the  authority  of  Max^ 
well  V.  AskCj  stated  by  him,  and  the  principles  which 
he  had  mentioned,  that  the  annuity  was  a  charge  upon 
the  renewed  lease,  and  that  the  arrears  must  be  satisfied, 
and  the  annuity  continue  to  be  paid  out  of  the  profits 
of  that  lease.     In  answer  to  the  points  made  by  the 
husband,  that  he  was  not  bound  to  pay  the  annuity 
beyond  the  term  which  the  lease  had  to  run  when  he 
acquired  it  in  right  of  his  wife,  or,  at  least,  that  the 
annuitant  was  bound  to  contribute  to  the  expenses  of 
the  renewals,  his  Honour  said, — that  the  wife  during 
her  life  was  bound  to  preserve  the  lease  for  the  an- 
Husband's      nuitant ;    that  the  husband  taking  by  marital  right 
*^T^         was  not  esteemed  a  purchaser  for  valuable  consideration, 
make  Lim  a    t^nd  that  he  stood  precisely  in  the  place  of  his  wife ;  so 
purchaaer  for  that  the  annuitant,  as  against  the  wife,  being  interested 
sideration.      ^^  ^^^  ^^en  lease,  and  all  subsequent  renewals  during 

his  life,  he  was  equally  interested  in  regard  to  the  bus- 
Not  bound  ^^^^*  ^ut  that  the  husband's  obligation  to  renew  was 
by  his  wife's    not  the  same  as  that  of  his  wife,  since,  ajter  the  mar- 

wenants       "*S®>  ^®  ^^  ^^'  bound  by  -her  personal  covenants ; 

yet  that  when  the  lease  was  renewed,  the  annuitant's 
equity  attached  upon .  it,  since  the  renewed  lease  was 
considered  in  equity  the  same  lease.  And  witli  respect 
to  the  contribution  claimed  by  the  husband,  the  Court 
said,  that  the  annuitant  was  not  liable  to  pay  any  pro- 
portion of  the  fines ;  for  that  would .  be  to  make  him 
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pay  the  consideration  twice ;  and  reference  was  then 
made  to  the  case  of  M(wwell  v.  Ashe  (a). 

3.  As  to  the  husband's  power  over  his  wife's  chattels  Alienation 
real  to  bind  her  surviving  him,  it  has  been  observed,  ^^^^^ 
that  the  law  enables  him  to  defeat  his  wife's  interest  by  terms. 
survivorship,  by  an  absolute  disposition  of  the  whole 
term.     In  proof  of  this : — 

Husband  and  wife  being  joint  tenants  for  a  term  of 
sixty  years,  he  alone  demised  the  lands  for  seventy 
years,  to  commence  immediately  after  his  death.  His 
wife  survived  him ;  and  although  it  was  urged  that  the 
lease  was  void,  since  it  was  not  to  commence  till  after  his 
death,  and  that  as  he  died  before  his  wife,  she  became 
entitled  to  the  term  by  survivorship,  yet  the  lease  was 
adjudged  to  be  good ;  because  the  term  commenced  in 
interest  immediately,  although  not  in  possession,  and 
that  the  creation  of  such  interest  was  an  equal  bar  to 
the  wife,  as  if  her  husband  had  granted  the  whole 
term  (6). 

And  since  the  same  rule  of  property  must  prevail  in  A  frtt*/-tenn 
equity  as  at  law,  if  the  wife  be  entitled  to  a  term  for  ^^i^  ^us- 
years  held  in  trust  for  her  benefit,  the  assignment  or  band'spower. 
alienation  of  it  by  her  husband  will  bind  her  surviving 
him  (c).     Accordingly, 

A,  the  first  husband  of  By  conveyed  the  residue  of  a 
term  of  thirty-one  years  to  trustees  for  the  separate 
use  (flf)  of  J5,  who,  after  A^s  death,  married  C  ;  C  after- 
wards mortgaged  the  term,  and  he  and  the  mortgagee 
assigned  it  to  the  plaintiff.    Upon  a  bill  by  the  assignee 


(a)  AmbL  715.  On  the  question  of  contribution^  sec  Winslow  y. 
Tighe,  2  Ball  and  B.  1 95.  Stubbs  v.  Roth,  Ibid.  548.  (Jb)  Grute 
V.  Locroft,  Cro.  Eliz  287.  See  also  Co.  Litt.  46  b.  85 1  ;  and 
1  Roll.  Abr.  343,  pi.  15;  and  Theobalds  v.  Duffoy,  9  Mod.  102. 
(c)  Bates  v.  Dandy,  stated  in  next  page.  {d)  This  case,  in 

deciding  that  the  husband  could  assign  a  term  held  in  trust  for  the 
separate  use  of  his  wife,  is  contrary  to  the  rules  at  present  established. 

VOL,  I.  N 
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against  the  wife  and  her  tnistees,  for  an  assignment  of 
the  legal  estate,  it  was  so  decreed  (ja). 

This  was  first  detennined  and  settled  by  the  highest 

authority,  the  House  of  Lords,  in  Sir  Edward  Turner's^ 

case  (6),  and  it  has  in  consequence  been  since  followed 

and  acted  upon. 

Except  when       It  must,  however,  be  noticed,  as  an  exception  to  this 

Lreed^y*     rule,  that  if  the  husband,  before  marriage,  consent  to 

him  to  be       the  settlement  of  his  or  his  wife's  term  for  her  benefit, 

wife^^^°*^^  whether  it  be  a  legal  term,  or  a  term  in  trust  (ok  her, 

he  cannot  dispose  of  it  after  the  marriage  (c). 
Husband's  Upon  the  principle,  and  in  analogy  to  the  rule  last 

a^mi^tlaw  "^^^^^i^ned,  if  a  woman  recover  a  judgment  at  law,  and 
the  elegit  of  sue  out  an  elegit^  and  then  marries  ;  her  husband  will 
taf  ^h  ^h"  ^^  ^^  liberty  to  assign  this  interest  of  his  wife,  for  or 
before  mar-  without  a  consideration,  as  he  may  think  proper ;  so 
nage.  ^|g^  ^  Court  of  Equity,  in  conformity  with  the  legal 

locy  to  this'  ^^^  ^^^^  allow  to-  the  husband  the  same  unqualified 
power,  he  power  of  assignment,  when  his  wife  before  marriage 
dcCTee^^  *  has  obtained  a  decree  in  her  favour,  to  hold  and  enjoy 
obtained  by    lands  until  satisfaction,  &c.  (d) 

miff^^*^™  [And  it  seems  that  the  assignment  of  the  wife's 

equitable  chattels   real    by  the   husband  defeats  her 
right  by  survivorship,  though  made  without  considera- 
tion (e)."] 
Husband's  It  seems,  that  since  an  agreement  to  do  an  act  is 

^mhis^  *^  considered  in  equity  the  same  as  if  the  act  were  done, 
wife's  chattel  if  the  husband  agree  or  covenant  to  dispose  of  his  wife'a 

equi^ent  to  *®"^  ^^^  years,  or  any  part  of  it,  such  agreement  or 
an  actual  dis-  covenant  will  be  enforced  against  her  surviving  him. 

position  of  it.  

(<i)  Tudor  V.  Samyne,  2  Vern.  270.  See  also  1  Eq.  Ca.  Ab.  58, 
pi.  5.  1  Vera.  18.  Prec.  Ch.  418.  2  Atk.  208,  421.  Lane,  54. 
Roll.  Abr.  343.  4  Ves.  Jun.  1 9.  (A)  1  Vern.  7-  (c)  1  Vern.  7. 
Draper's  case,  2  Freem.  29.  Bullock  v.  Knight,  1  Ch.  Ca.  266.  In 
the  case  of  a  legal  term,  it  seems  that  the  husband  may  assign  it  at 
law.  (d)  Casteret  v.  Paschall,  4  Vin.  Abr.  57,  pi.  20.  3  P.  Will. 
200.  (e)  Ibid,  and  9  Ves.  99.     See  4  Ves.  1 9.  528. 
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Thus,  in  Bates  v.  Dandy  (a\  Aj  being  intitled  in 
right  of  B9  his  wife,  to  two  mortgages,  the  one  in  fee, 
and  the  other  for  a  term  of  years  f  the  legal  estates  in 
which  were  outstanding,  but  which  were,  by  a  memo- 
randum signed  upon  a  certain  arrangement  in  J3's 
family,  agreed  to  be  assigned  to  her),  borrowed  200/. 
of  C,  and  by  agreement  under  hand  mentioned,  that 
for  the  better  securing  of  that  sum,  he  had  left  the  two 
mortgages  with  C,  which  he»  A^  was  intitled  to,  and 
promised  forthwith  to  assign  them  to  C;  but  before 
this  was  done,  A  died.  Upon  a  bill  by  C  for  payment 
or  foreclosure,  it  was  insisted  by  the  wife,  that  since 
the  mortgages  were  her  choses  in  action,  and  as  they 
had  not  been  assigned  by  her  husband,  she  was  intitled 
to  them«  But  Lord  Hardwicke  was  of  a  contrary 
opinion,  and  said  that  A,  being  intitled  in  right  of  his 
wife  to  the  trust  of  the  mortgages,  had  power  to  assign 
them  for  his  own  use  \  and  that  leaving  them  with 
C,  and  giving  his  note  promising  to  procure  an  assign- 
ment, amounted  in  equity  to  a  disposition  of  them  for 
so  much  as  to  satisfy  the  debt  of  C ;  and  that  the 
residue  belonged  to  B,  as  her  choses  in  action. 

In  the  case  of  Stead  v.  Creagh  (A),  a  long  term  of 
years  was  vested  in  the  husband  in  right  of  his  wife ;  he 
made  an  under-lease  for  ten  years,  and  upon  borrowing 
money  of  the  lessee,  he  covenanted  to  grant  him  another 
lease  to  commence  from  the  end  of  the  ten  years,  and 
to  continue  during  the  time  he  had  any  right.  The 
husband  died  before  he  made  such  lease ;  and  it  was 
decreed,  that  the  covenant  was  a  good  disposition  of 
the  term  in  equity,  because  the  husband  had  a  power 
to  dispose  of  it,  and  the  covenant  was  such  a  Uen  as 
bound  the  right  into  whose  hands  soever  the  term  came. 

[The  effect  of  the  husband's  agreement  to  make  an 
underlease  of  his  wife's  term  of  years  was  discussed  in 


(a)  2  Atk.  207.  {h)  9  Mod.  43. 
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Druce  r.  Denmson  (a).  The  point  did  not  ultimately 
call  for  a  decision ;  but  the  Lord  Chancellor  intimated 
an  opinion,  that  the  agrepment  would  be  good  against 
the  wife,  and  that  the  rent  would  form  part  of  the 
husband's  estate.  He  observed  (Z>),  that  as  to  actual 
leases,  there  was  no  doubt  that,  to  the  extent  of  the 
terms  granted,  the  husband  became  owner.  As  to  the 
agreements  for  leases  his  apprehension  was,  that  m  a 
Court  of  equity,  the  husband  was  to  be  considered 
owner  of  those  interests :  and  he  compared  it  to  an 
assignment  of  the  wife's  cboses  in  action,  which  though 
conferring  no  legal  title,  is  supported  in  equity.  On 
the  case  coming  on  again,  his  Lordship  said  that  he 
should  wish  a  search  to  be  made  on  the  point,  whether 
it  had  ever  been  decided  that  an  agreement  would  or 
would  not  bind  the  wife ;  and  if  it  would,  whether  the 
rent  was  to  be  paid  to  her  or  the  husband.  If  that 
point  was  untouched  by  decision,  he  thought  that  it 
would  be  found,  that  the  analogy  to  other  cases  would 
make  out,  that  an  assignment  in  equity  was  to  this 
purpose  as  good  as  an  assignment  at  law,  and  he  referred 
to  Stead  v.  Creagh^  as  stating  the  principle.] 

Upon  the  same  principle,   it  is  presumed.  Lord 

Redesdale  decided  the  case  of  Shanno?i  v.  Bradstreet[c) ; 

according  to  which,  although  a  tenant  for  life  with  a 

leasing  power  do  not  actually  grant  a  lease,  yet  if  he 

enter  into  an  agreement  to  do  so,  it  will  bind  the 

persons  in  remainder. 

Under-leases       The  power  which  the  law  gives  the  husband  to  auen 

H|»V®^»nd     the  whole  interest  of  his  wife  in  her  chattels  real, 

against  his     necessarily  authorises  him  to  dispose  of  it  in  part. 

wife's  surviv-       If,  therefore,  the  husband  be  possessed  of  a  *^^ 

t^  deri^     ^^^  ^^^y  years,  in  right  of  his  wife,  or  jointly  with  her, 

tive  terms,      demise  it  for  twenty  years,  reserving  rent,  and  dies, 

such  demise  or  underlease  will  be  good  against  her, 


(a)  6  Ves.  385.  (A)  6  Ves.  394.  (c)  I  Scho.  an* 

Lefroy>  52.    See  also  15  Ves.  173. 
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although  she  survive  him  ;  but  the  residue  of  the 
original  term  will  belong  to  her,  as  undisposed  of  by 
ber  husband  (ja). 

So  also  if  the  husband  alien  the  whole  of  the  term  Alienation 
of  which  he  is  possessed  in  right  of  his  wife,  upon  con-  ^y^'^  t^jm 
dition  that  the  grantee  pay  a  sum  of  money  to  his  exe-  upon  oondi- 
cutors,  and  then  dies,  and  the  condition  is  broken,  upon  ^a  when  not 
which  his  executors  enter  on  the  lands,  this  alienation  a  disposition 
by  the  husband  will  be  a  sufficient  disposition  to  bar  ^t  iT^fti^ 
the  wife  of  her  interest  in  the  term,  it  having  been  bysumvor- 
whoUy  disposed  of  by  him  during  his  life,  and  vested      ?' 
in  the  grantee  (Jj). 

It  seems,  however,  that  if  the  condition  had  been  so 
framed  that  it  might  have  been  broken  in  the  husband's 
lifetime,  and  he  had  entered  for  a  breach,  and  then  died 
before  his  wife  without  making  any  other  disposition  of 
the  term,  she  would  be  entitled  to  it  by  survivorship ; 
because  the  husband,  by  re-entry  for  a  breach  of  the 
condition,  was  restored  to  the  same  right  and  interest 
in  the  term  as  he  was  possessed  of  at  the  time  of  the 
grant  upon  condition,  viz.  in  right  of  his  wife  ;  so  that 
as  he  took  no  other  step  to  alter  his  interest  in  the  term, 
it  appears  but  reasonable  that  his  wife's  title  by  survivor- 
ship should  be  allowed  in  this  instance,  as  in  general 
cases  (c). 

Of  such   species  of  property,  less  than   freehold.  Disposition 
belonirinff  to  the  wife  and  in  possessiovj  the  husband  <*^J*"®^^ 

D     o         ^  ^  '  when  good 

may  dispose  either  for  a  valuable  or  without  any  con-  without  a 
sidcration.    Some  of  such  pi;operty  are  terms  for  years,  2^^^™- 
statutes  merchant,  statutes  staple,  elegits,  terms  held  in 
trust  for  the  wife  {d). 
But  a  distinction  must  be  observed  when  the  disposi- 


(a)  Sym's  case,  Cro.  Eliz.  33.      1  Roll  Abr.  344,  pL  10.     Moor, 
395.     6  Ves.  389.  (b)  Co.  Litt.  46  b,  (c)  2  P.  Will.  366. 

Radford  v.  Young,  4  Vin.  Ab.  50.  pL  15.  {d)  3  P.  Will.  200, 

and5?//7rfl,  p.  174. 
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Collateral 
mntshj 
him  out  of 
wife's  tenn 
do  not  bind 
the  wife  fiur- 
viving  him. 

Instance  of 
husband's 
conveyance 
bybarpiu 
and  sale 
being  insuf- 
ficient to  pass 
his  wife's  in- 
terest in  her 
term. 


But  the  in- 
sertion of 
proper  words 
will  have 
that  effect. 


tion  is  intended  of  tlie  whole  or  of  part  of  the  property, 
and  when  as  a  collateral  grant  of  something  out  of  it. 

Thus,  if  the  husband  pledge  a  term  for  years  of  his 
wife  for  a  debt,  and  he  either  assigns,  or  agrees  to  assign, 
all  or  part  of  such  term  to  the  creditor,  it  has  been 
shown  in  the  case  of  Bates  v.  Dandy  (^ ),  that  the 
transaction  will  bind  the  wife. 

But  if  the  transaction  be  collateral  to,  and  do  not 
change  the  property  in  the  term,  as  in  the  grant  of  a 
rent  out  of  it ;  then,  if  the  wife  survive  her  husband, 
her  right  being  paramount,  and  her  interest  in  the 
chattel  not  having  been  displaced,  she  will  be  entitled 
to  the  term  discharged  from  the  rent  {b). 

Suppose  the  husband  to  be  possessed  of  a  term  for 
years  in  right  of  his  wife,  with  remainder  to  himself  in 
fee,  and  that  he  by  deed  enrolled,  and  in  consideration 
of  money,  bargains  and  sells  the  lands,  and  dies,  and 
his  wife  enters  claiming  the  residue  of  the  term.     The 
opinion  seems  to  be,  that  her  claim  was  good.     The 
reasons  are,  that  by  the  bargain  and  sale  nothing  passed 
but  an  use ;  and  that  by  creation  and  grant  of  the  use, 
the  term  which  the  husband  had  in  right  of  his  wife 
did  not  pass ;  so  that  there  being  no  disposition  of  the 
legal  interest  of  the  term,  but  only  of  an  use  (which  in 
respect  of  the  inJieritance  in  remainder  in  the  husband 
he  might  well  create),  the  disposition  as  to  the  term 
was  good  only  during  his  life  ;  afber  his  death,  there- 
fore, his  wife  was  entitled  to  the  residue  of  her  term 
discharged  from  the  effect  of  the  deed,  as  she  would 
have  been  if  her  husband  had  granted  a  rent,  &c.  out 
of  it. 

It  appears  that  the  above  opinion  is  founded  upon 
the  circumstance  of  the  conveyance  beings  incompetent 
to  pass  the  legal  interest  in  the  term.    If,  therefore,  in 


(a)  Supra,  p.  1 79^ 
pi.  5. 


(b)  Go.  Litt.  184  i.     1  RolL  Abr.  344, 


cc 
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addition  to  the  words,  *^  bargain  and  sell/*  those  of 
grant,  assign,"  or  any  other  word  had  been  intro- 
duced, which  would  have  passed  such  interest,  the 
claim  of  the  wife  would  have  been  barred.  But  the 
words,  "  bargain  and  sell,"  under  the  statute  of  uses  {a) 
could  have  no  operation  to  raise  an  use  to  be  executed 
in  possession,  except  out  of  the  remainder  or  reversion 
of  which  the  husband  was  seised^  as  that  statute  speaks ; 
80  that,  in  the  case  above  supposed,  the  term  being  a 
term  in  gross,  of  which  the  husband  was  not  seised^  but 
possessed,  the  bargain  and  sale  only  passed  an  use  at 
common  laWy  and  not  by  the  statute  of  uses;  that 
use,  then,  not  having  been  executed  in  possession  was 
collateral  to  the  land,  and,  like  other  collateral  charges, 
it  expired  with  the  life  of  the  husband,  who  created  it, 
and  left  the  term  disincumbered  for  the  wife  (6). 

As  the  husband  is  empowered  by  express  alienation  Acts  of  hus- 
of  his  wife's  chattels  real  in  possession  to  devest  her  ^^  express 
property,  and  defeat  her  right  by  survivorship,  as  it  alienation 
before  appears ;  so  he  may  by  other  acts  produce  'the  ^sposi^oBT 
same  effect.  of  his  wife's 

Thus  if  the  wife,  at  the  time  of  her  marriage,  were  ^^™' 
a  lessee  for  years,  and  her  husband  purchased  or  took  a 
lease  of  the  lands  for  both  theil*  lives  ;  that  act  would 
amount  to  a  disposition  of  the  term,  because  by  the 
acceptance  of  the  second  lease,  the  term  was  surrendered 
by  operation  of  law,  which  surrender  the  husband  was 
enabled  to  make  under  his  general  authority  to  dispose 
of  his  wife's  chattels  real  in  possession  (c).     Again — 

A  lease  was  granted  to  husband  and  wife  for  a  term 
of  years ;  they  entered,  and  then  the  lessor  enfeoffed 
the  husband,  who  died,  seised  during  the  wife's  life; 
upon  which  she  claimed  the  term  against  the  husband's 
heir.      The  question  was,  whether  the  term  was  ex- 


(a)  27  Hen.  8.  c.  10.  (b)  Mo.  pi.  304.     Plowd.  423.     I  Bac. 

Abr.  Tit.  Baron  and  Feme,  478,  Ed.  by  Gwill.  (r)  2  Roll. 

Abr,  495,  pi.  50^  and  sec  vvwy;ra,  cliap.  3,  sect.  2. 
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tinguished  ?  And  it  was  determined,  that  the  accept- 
ance of  the  feoffment  destroyed  the  term  ;  for  by  such 
acceptance  the  husband  admitted  the  lessor's  power  to 
enter  and  make  livery,  which  the  lessor  could  not  law- 
fully do  during  the  continuance  of  the  term ;  so  that 
of  necessity  this  admission  by  the  husband  amounted 
to  a  surrender  of  the  term  ;  and  the  Court  proceeded 
to  declare,  that  if  the  conveyance  to  the  husband  had 
been  by  bargain  and  sale  enrolled,  or  by  fine,  the  term 
would  not  have  been  extinct  (a). 

[Where  the  wife  was  intitled  to  a  leasehold  estate, 
subject  to  a  mortgage,  and  upon  a  trailsfer  of  the  mort- 
gage the  husband  covenanted  for  payment  of  the  ^loney, 
and  the  equity  of  redemption  was  reserved  to  the  hus- 
band and  wife,  their  executors,  administrators,  and  as- 
signs ;  it  was  held  that  the  wife's  right  by  survivorship 
was  not  affected  (&). 
Equity  of  re-       If  the  husband  mortgages  the  wife's  term,  and  by 
m^''"  of    paynaent  of  the  money  at  the  day,  the  estate  of  the 
wife's  chat-    mortgagee  ceases,  it  seems  that  the  interest  of  the  wife 
tela  real.        jjj  ^j^g  ^g,^  ^jjj  u^j  ^j^  affected  (c).     If  the  money  be 

not  paid  at  the  day,  the  estate  of  the  mortgagee  becomes 
absolute,  and  the  alienation  of  the  term  being  complete 
at  law,  the  wife's  legal  right  by  survivorship  is  defeated  ; 
and  if  the  equity  of  redemption  were  reserved  to  the 
husband  alone,  it  seems  that  her  right  will  also  be  de- 
feated in  equity,  by  analogy  to  the  cases  in  which  it 
has  been  held  that  she  is  bound  by  the  husband's 
voluntary  assignment  of  her  equitable  chattels  real  (d). 
But  if  the  equity  of  redemption  were  reserved  to  the 
husband  and  wife,  she  would  be  entitled  to  it  by  sur- 
vivorship (t).  If,  in  either  case,  the  husband,  after 
the  estate  of  the  j^mortgagee  has   become   absolute. 


(a)  Downing  v.  Seymour,  Cro.  Eliz.  912.  (6)  Pitt  v.  Pitt, 

1  Turn.  Ch.  Rep.  180.  (c)  See  anie,  p.  181,  and  Radford  v. 

Young,  cited  there.  (d)  Ante,  p.  1 78.  (e)  See  Pitt  v. 

Pitt,  ub*  sup.  and  Jackson  y.  Parker,  Ambl.  687. 
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pays  the  money  and  takes  an  assignment  to  himself, 
the  property  will  be  altered,  and  it  seems  that  the 
wife*s  right  will  be  excluded  (a).    The  husband's  agree- 
ment to  mortgage  the  wife's  term  will,  however,  only 
be  enforced  against  her  to  the  extent  of  the  money 
due  (*).] 

If  husband  and  wife  be  evicted  of  a  term  which  he  Effect  of  bus- 
enjoyed  in  her  right,  and  he  commence  an  action  of  ^^fv'  ^'^ 
ejectment  in  his  own  name^  and  obtain  judgment,  the  jaw  in  Him 
recovery  will  change  the  wife's  property  in  the  term,  ^""^  '^*™® 
and  vest  it  in  the  husband  (c) ;  because  it  is  a  reduction  covery  ofher 
of  the  term  into  his  own  possession ;  but  if  he  had  joined  *«"n*  f«  ^ 
his  wife  in  the  action,  then  the  judgment  heing  joint,  right^su^ 
their  interests  would  have  been  the  same  as  before  the  vivorahip. 
eviction ;  so  that  if  the  wife  survived,  she  would  be 
entitled  to  the  residue  of  the  term  by  sumvorship. 

It  seems,  that  if  there  be  a  dispute  between  the  bus-  Effect  of  an 
band,  claiming;  a  term  of  years  in  right  of  his  wife,  and  *^d  ^^ 

mnfc's  tcTHi 

another  person  relative  to  their  title,  and  they  refer  the  on  her  title 
matter  to  arbitration,  and  an  award  is  made  of  the  term  by  smrivor- 
to  the  husband,  the  property  in  it  will  be  changed  by  *  ^' 
the  arbitrament,  so  as  to  amount  to  a  reduction  of  the 
term  into  possession,  which  will  defeat  the  wife's  right 
by  survivorship  (rf). 

Accordingly  in  Trusloe  v.  Yewre  (e\  it  was  said  to 


(a)  On  these  pointu  see  Preston  on  Abstracts^  vol.  i.  p.  345. 

{b)  Bate^  v,  Dandy,  2  Atk.  207.  (c)  1  Roll.  Abr.  345,  pi.  10. 

Co.  Litt.  46  b»    But  see  4  Vin.  Ab.  50,  pi.  1 8,  in  marg.  where  it  is 

said  that  the  husband  shall  have  the  term  in  statu  quo,  and  that  it 

lihall  go  to  the  wife  if  she  survive.     The  judgment  in  ejectment 

does  not  alter  the  title  by  which  the  estate  is  held.  (d)  1  Roll. 

Abr.  245.     1  Vern.  396.        (e)  2  Leon.  104.     Cro.  Eliz.  223,  S.  C. 

Vid.  contra,  the  cases  in  Vin.  Ab.  Arbitrament,  A  and  Doe  dem. 

Morris  v.  Rosser,  3  East,  1 1  ;  from  which  it  appears  that  an  award 

alone  does  not  pass  the  property,  either  in  a  freehold  or  leasehold 

estate.     In  a  case, 'in  Dyer,  183  a,  one  moiety  of  the  wife's  term 

was  awarded  to  one  claiming  title  to  it.     The  question  whether  the 

wife  surviving  ^vas  bound,  was  left  undecided.     If  the  award  be 

carried  into  effect  by  an  assignment,  the  wife  will,  of  course,  in 
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have  been  agreed,  that  if  a  controversy  arise  between 
two  persons  about  the  title  to  a  lease  for  years,  and 
they  submit  the  question  to  arbitration,  and  the  arbi- 
trators award  that  one  of  them  shall  have  the  term,  this 
But  in  all      is  a  good  gift  of  the  interest  in  it.     But  that  if  the 
^^j^^jjj     award  be  that  one  shall  permit  the  other  to  enjoy  the 
must  be  such  term,  it  will  be  no  gift  of  the  interest  in  the  term. 
SeToinUn!        Hence  the  transaction,  whatever  it  may  be,  if  not  of 
^est  of  hua-  a  description  to  effect  a  complete  alteration  in  the  nature 
band  and       of  the  joint  interest  of  the  husband  and  wife  in  the  term, 

will  be  insufiBcient  to  bar  her  right  by  survivorship. 

Equivalent  to  the  husband's  power  of  alienation  of 
his  wife's  term  or  trust-term,  is  the  disposition  which 
the  law  makes  of  it  in  instances  of  his  misconduct  (a). 

Thus,  if  he  commit  waste,  the  term  will  be  for- 
feited (b). 
B7  waste.  So  also  his  outlawry  or  attainder  for  felony,  or  his 

rttoinS       conviction  of  any  such  crime,  will  be  followed  by  the 
conviction,     same  consequence  (c).     Again — 
found  STIe      If  lie  be  found^/o^^^e,  that  will  be  a  forfeiture  of 
se.  his  wife's  term,  whether  it  be  hers  alone,  or  whether  it 

had  been  granted  to  her  and  her  husband  jointly. 

And  if  he  have  a  term  for  years  in  his  own  right, 
and  another  in  right  of  his  wife,  his  forfeiture  will  ex- 
tend to  and  comprehend  both  the  terms  (d). 
Husband's  The  power  of  the  husband  over  his  wife's  term  for 

creditors.       years  may  be  taken  advantage  of  by  his  creditors  during 

the  marriage. 
^^^^**^        If,  then,  he  be  possessed  of  such  a  term  in  right  of 
in  execution   his  wife,  it  may  be  sold  under  ^  fieri  facias  (e).     But 

by  them 

during  the       . _. 

marriage. 

either  case^  be  bound.  On  the  question  of  the  operation  of  the 
award  in  equity,  if  not  carried  into  effect  liefore  the  husband's  death, 
see  ante,  p.  179>  and  Oglander  v.  Baston,  1  Vem.  396,  cited  po&t, 
sect.  4.  (fl)  1  Roil.  Abr.  8')  I,  pi.  50.  (Jb)  Co.  Litt.  351 . 

(c)  Ibid.  4  Black.  Com.  387.  (d)  Jenk.  Rep.  65.     2  Black. 

Com.  421.     1  Black.  Com.  387.         (<?)  Co.  Litt.  351.     1  P.  Will. 

25  e. 
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although  it  may  be  extended  or  sold  for  the  satisfaction 
of  bis  debts,  yet  if  that  be  not  done  during  his  life, 
aad  his  wife  survive  him,  the  term  in  her  possession  will 
be  discharged  from  the  demands,  because  she  claims  it 
paramount  her  husband,  and  therefore  exempted  from 
the  claims  of  all  persons  deriving  titles  under  him. 

III.  With  respect  to  the  interest  of  the  husband  in, 
and  his  power  over  the  personal  estate  and  real  chattels 
of  which  his  wife  is  possessed  or  entitled  to  as  executrix 
or  advunistratriii  and  his  liabilities  on  account  of  the 
same,  proposed  to  be  considered  in  this  section  \  these 
subjects  will  be  treated  of  under  the  following  heads : — 

1.  The  husband's  interest  in  and  power  over  such 
property  during  the  marriage. 

2.  The  wife's  power  to  dispose  of  it  by  will. 

3.  Whether  the  wife  is  to  sue  singly  or  jointly  with 
her  husband  for  the  recovery  of  outstanding  assets. 

4.  The  liabilities  of  husband  and  wife  jointly  and 
singly  for  devastavits. — And, 

5.  When  the  wife's  death,  during  legal  pi:oceedings 
against  both  of  them  for  her  devastavit^  will  and  will 
not  discharge  her  husband. 

1.  In  the  last  section  it  appeared  that  marriage  was 
an  absolute  unqualified  gift  to  the  husband  of  all  the 
goods  and  ^r^on^af/ chattels  which  his  wife  was  absolutely 
possessed  of  at  that  time,  or  became  so  afterwards  in  her 
own  right,  whether  he  survived  her  or  not. 

Marriage,  however,  makes  no  such  gift  to  him  of  the  Marriage  is 
goods  and  chattels  which  belong  to  his  wife  in  autre  no  gift  to 

,.,  ^.  j-*xx'L  i_       husband  of 

drottf  as  executrix  or  admmistratrix ;  because  such  a  property  be- 
gift  might  prove  disadvantageous  to  the  creditors,  &c.  longing  to 
of  the  testator  or  intestate ;    besides,  since  the  wife  2y J//'*  ^ 
takes  no  beneficial  interest  in  the  property,  there  is 
none  such  which  the  law  can  transfer  to  him  (a). 
But  the  husband  is  entitled  to  administer  in  his  wife's  ^ut  he  may 

administer  in 

^"^ ' — her  rights  and 

disclose  of 

(«)  Co.  Li tt.  35 1 .     11  Mod .  1 78.  ^^^  property. 
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right,  for  his  own  safety,  lest  she  misapply  the  funds, 
for  which  he  would  be  liable.  Incident  to  this  right  he 
has  the  power  of  disposition  over  the  personal  estate 
vested  in  his  wife  as  executrix  or  administratrix  (a). 

Thus  in  Arnold  v.  Bidgood(h),  the  husband  being 
possessed  of  a  lease  of  tithes  in  right  of  his  wife  an 
executrix,  granted  all  his  right,  title,  and  interest  in 
them  ;  and  it  was  determined  that  they  passed  to  the 
grantee. 

So  also  in  Levick  v.  Coppin  (c),  the  residue  of  a  term 

of  years  being  vested  in  the  wife  as  administratrix,  her 

husband  released  it  to  the  plaintiff,  and  the  release  was 

held  to  be  good. 

And  release        Upon  the  same  principle  the  husband  may  release 

debts  owing  to  the  estate  of  the  testator  or  intestate,  to 
whom  the  wife  is  executrix  or  administratrix  (rf). 
As  to  merger       If  he  be  entitled  to  a  term  for  years  in  her  right  as 

executrix  or  administratrix,  and  have  the  reversion  in 

fee  in  himself,  the  term  will  not  be  merged ;  because  a 

man  may  have  a  freehold  in  his  own  right  and  a  term 

for  years  in  autre  droit;  and  it  seems  essential  to  merger, 

that  the  term  and  the  freehold  should  vest  in  a  person  in 

one  and  the  same  right  (e). 

Wife  cannot       As  the  husband  is  answerable  for  his  wife's  acts,  she 

without  her  ^^  ^^*  permitted  to  administer  without  his  concurrence, 

husband's       nor  will  payments  made  to  her  as  executrix  or  admini- 

concurrence.   gtratrix  without  his  Consent  be  valid  (/). 

bequeath™^^      2.  Since  the  husband  has  no  beneficial  interest  in  the 

suchproperty  personal  estate  which  the  wife  takes  in  the  character  of 

husband's^'    executrix ;  and  as  the  law  permits  her  to  take  upon 

consent.         herself  that  office,  it  enables  her,  in  exception  to  the 

general  rule  that  a  married  woman  cannot  dispose  of 


(a)  Jenk.  Rep.  79.  (i)  Cro.  Jac  318.  (c)  2  Black. 

Rep.  801 .     3  Wils.  R^p.  277,  S.  C.  (d)  Br.  "  Baron  and 

Feme,"  pi.  80.  (r)  Co.  Litt.  338  b,  and  see  3  Term  Rep.  401 . 

2  Roll.  Rep.  472.      1  Roll.  Abr.  934,  pi.  10,    II.     Cra  Jac.  275. 
(/)  1  Sialk.  282. 
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property,  to  make  a  wiU  in  this  instance,  without  the 
consent  of  her  husband  (  j),  restricted,  however,  to  such 
articles  to  which  she  is  intitled  as  executrix.  The  Effect  of 
effect  of  such  an  instrument  is  merely  to  pass,  by  a 
pure  right  of  represenUition  to  the  testator  or  prior 
owner,  such  of  his  personal  assets  as  remain  outstand- 
ing; and  no  beneficial  interest  which  the  wife  may 
have  in  any  part  of  them  (Jb) :  and  with  respect  to  the 
assets  which  may  have  been  received  by  the  feme-execu- 
trix during  the  marriage  and  not  disposed  of,  they  im- 
mediately become  the  husband's  property,  and  are  not 
affected  by  the  will  (c)- 

The  proper  probate  in  this  case  is  one  with  the  wife's  Probate  of  it. 
wiU  annexed,  limited  to  the  goods  which  she  was  in- 
titled  to  possess  as  executrix  ;  under  which  probate  no 
other  property  can  be  recovered  (rf). 

3.  As  the  property  in  the  personal  estate  which  the  As  to  their 
wife  takes  as  executrix  or  administratrix  before  the  ^if  ;^^f 

not  Joining 

marriage  is  in  herself,  her  husband  cannot  sue  nor  be  in  actions  for 
impleaded  concerning  such  estate  without  the  wife  ^I^^l  ^ 
being  joined  as  a  party  (e).  to  the  wife  in 

This  rule,  however,  admits  of  exceptions ;  for  if  the  ^^^'  ^^^' 
husband  alter  the  nature  of  the  debt  owing  to  his  wife, 
in  the  character  of  executrix  or  administratrix,  he  alone 
may  bring  the  action  for  recovering  it. 

Thus,  if  he  were  to  indulge  the  debtor  with  further 
time,  in  consideration  of  an  express  promise  to  pay  the 
money  to  the  husband,  &c.  he  alone  may  compel  pay- 
ment of  it  by  action,  for  by  the  promise,  it  became  in 
law  his  own  money,  although  when  received  a  deoas- 
tavity  if  not  properly  administered ;  ^o  that  joining  the 
wife  in  the  action  would  be  error  (f).     He  may  also 


(a)  8  Vin.  Ab.  42,  pi.  9.    4  Bum,  56.     2  East,  552.  (6)  15 

Ves  156.        (c)  Hodsden  v.  Lloyd,  2  Bro.  C.  C.  634.  (d)  On 

this  subject  see  ante,  p.  1 70  et  seq.              (e)  Godb.  40.  1 1  Mod. 

177.    Sid.  299,  pi.  4.            (/)  Yard  v.  Ellard,  I  Salk.  1 1 7.  pi.  8. 
Carth.  463.     Sid.  299.     . 
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hands  of  his  executor,  upon  the  principle  that  the  mis- 
application of  the  husbaud  was  of  trust  property,  and  of 
his  obligation  by  such  trust  to  apply  the  funds  received 
by  him  in  discharge  of  debts  and  legacies,  and  the 
surplus  according  to  the  will  of  the  wife's  testator ;  or 
if  it  were  intestatcy,  then  according  to  the  statute  of 
distribution. 
The  cases  The  cases  establishing  this  head  of  equity  are  col- 

cunsidered.     i^^^^ed  and  commented  upon  by  Lord  Redesdale,  in 

his  elaborate  judgment  in  Adair  v.  Shaw  (a).  He 
there  expressed  his  disapprobation  of  the  report  of 
Beynon  y.  Gollins  (A),  and  afterwards  proceeded  to  the 
examination  of  the  other  cases  last  alluded  to.  He 
observed,  that  the  first  ca«e  which  showed  most  clearly 
what  Courts  of  Equity  thought  upon  the  subject  of 
charging  the  husband  upon  his  own  devastavit  of  assets 
belonging  to  his  wife,  as  administratrix  or  executnx, 
when  she  died  leaving  him  the  survivor,  was  Sanderson 
V.  Crouch  (c). 

In  that  case  a  man  married  an  administratrix,  ^ho 
had  previously  wasted  part  of  the  assets;  a  bill  was 
filed  against  them  for  a  distribution,  and  she  died. 
The  Court  declared  that  her  husband  was  to  be  bo 
farther  charged,  than  with  what  was  possessed  or  came 
to  hisj  or  <o  his  wife's  hands  after  their  inter-marriage* 
By  this  declaration,  the  Court  showed  its  understanding 
to  be,  that  for  the  waste  committed^  by  the  wife  before 
the  marriage,  her  death  absolved  her  husband,  upon 
tlie  principle  before  stated  ;  but  for  what  came  to  both 
their  hands  after  the  marriage,  her  death  did  not  dis- 
charge his  liability  to  answer. 

In  allusion  to  the  case  of  Batchelor  v.  Bean  (d)»  his 
Lordship  observed,  that  it  was  decided  but  a  year  and 
a  half  before  Sanderson  v.  Crouch  ;  and  that  although 
it  did  not  clearly  appear  what  was  the  decision,  yet  that 

(a)  1  Scho.  and  Lefroy,  243.  {b)  2  Browtt,  C.  C  323. 

2  Dick.  697.  (c)  1  Vern.  1 18.         (r7)  2  Vern.  61. 
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on  compariiig  the  two  cases  together  it  would!  be  fouhd  ' 
that  tlie  same  kind  of  determination  was  made  in  both 
of  t^em. 

The  next  case  which  he  considered  was  Norton  v. 
Sprigg  {a).  This,  said  his  Lordship,  was  a  very  short 
and  confused  note.  The  question  was  on  exceptions 
to  the  master's  report,  how  far  a  second  husband  should 
be  charged  in  his  own  estate  for  a  devastavit  committed 
by  his  wife  and  h&rjirst  husband.  The  Court  said, 
that  where  there  was  a  bond  there  was  a  lien  by  d^ed, 
therefore  the  second  husband  was  bound;  but  that 
where  there  was  merely  a  breach  of  trust  or  debt  by 
simple  contract,  there  in  equity  the  plaintiff  ought  to 
follow  the  estate  of  the  wife,  in  the  hands  of  the  exe- 
cutor of  the  first  husband.  Upon  this  declaration. 
Lord  Redesdale  observed,  it  was  difficult  to  discover 
its  exact  meaning,  but  it  seemed  to  import,  that  the 
second  husband  should  be  relieved  out  of  the  assets  of 
the  first,  viz.  if  the  first  husband  possessed  himself  of  The  liability 
assets  of  the  testator,  then  the  second  husband,  who  *^d.J^« 
was  chargeable  with  the  wife's  debts,  was  intitled  to  be  second  hus- 
relieved  out  of  the  estate  of  the  first  husband,  he  having  ^*"^  ^V^  ^  ^®" 
possessed  himself  of  that  which  was  not  given  to  him  the  wife  and 
by  the  marriage,  and  of  which  he  had  no  other  right  to  ^®'  ^"* 
possess  himself  than  for  the  purpose  of  protecting  him- 
self against  the  demands  of  the  testator's  creditors,  to 
which  he  was  liable  as  the  husband  of  the  administratrix ; 
that  it  seemed  there  was  a  right  in  this  case  in  the  second 
husband  to  redeem^  by  following  the  assets  of  the  first 
husband  to  recover  what  had  been  received  by  him ; 
but  that  nothing  could  be  inferred  from  the  case,  except 
that  was  the  understanding  of  the  Court,  which  might 
be  guessed  to  have  been  so,  from  the  note  in  1  Equity 
Cases  Abridged  (i),  referring  to  Gilpin  v.  Smithy  which 
determined,  that  if  there  were  no  assets  of  the  first 


I 

(a)  1  Vera.  309.  (J>)  P.  60,  pi.  /4. 

VOL.  I.  O 
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husband,  the  second  husband  must  pay  the  ddbt  of  the 

wife  ;  hence  implying  that  if  there  were  assets  of  the 

first  husband^  the  second  was  intitled  to  be  relieved 

out  of  them.    But  his  Lordship  said,  that  Gilpin  v. 

Smith  (a)  did  not  warrant  what  was  said  of  it.     It  was 

there  held,  that  when  a  wife,  after  the  death  of  her  first 

husband,  entered  and  took  the  profits  (of  lands  settled 

for  the  payment  of  debts),  and  married  again,  and  she 

and  her  second  husband  continued  to  take  the  profits, 

and  he  dying,  she  married  a  third  husband,  who  also 

continued  to  take  the  profits,  such  third  husband  was 

bound  to  answer,  not  only  for  the  profits  received  by 

himself  and  his  wife,  when  sole,  but  also  for  what  had 

been  received  by  the  second  husband  \  that  Maynard 

in  argument  said,  that  both  in  law  and  equity  Smiik 

and  his  wife  were  answerable  for  the  profits  taken  by 

the  wife,  and  afterwards  by  her  second  husbaad ;  as  if 

wife  tenant  for  life  marry,  and  the  husband  commits 

waste,  and  dies,  an  action  of  waste  lay  against  her. 

.  But  Lord  Redesdale  observed,  that  waste  did  not  in 

that  case  lie  at  law  against  the  executor  of  the  husband; 

Wife  and       7^^  according  to  the  case  of  Sherrington  and  other 

seccmd  or       cases,  if  the  waste  had  been  of  a  profitable  nature,  the 

band  liable  to  ^^^  ^^  ^he  sccond  husband  would  have  been  answerable 

creditors  for    and  reasonably  so,  in  relief  of  the  wife  and  her  third 

LvMtavit  by  ^^^band ;  ^nevertheless  the  wife  and  third  husband  would 

her  and  be  prima  Jhcic  liable  to  creditors^  upon  which  ground 

h^d.    "    these  cases  went. 

The  next  case  which  came  in  review  was  Powell  v. 
Bell  (6).  There  an  administratrix  having  wasted  great 
part  of  the  assets  before  her  second  marriage,  a  suit  was 
instituf^ed  for  an  account  of  the  estate  against  her  second 
husband  after  .her  death.  By  the  decree  an  account 
was  directed  of  what  had  come  to  her  hands  before  her 
second  marriage  ;  and  it  was  declared  that  the  plaintiff 


(a)  1  Chanc.  Ca.  SO.  (i)  1  Eq.  Ca.  Abr.  61.     Pre.  Ch. 
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should  hoe  satisfaction  absolutely  against  the  second 
l^sband,  for  so  much  as  came  to  his  hands,  after  mar-  Husband's 
nage,  and  to  have  satisfaction  against  him  for  what  adminwtro- 
came  to  Aer  hands' before  the  second  marriage,  so  far  tor  of  his 
as  lie  liad  any  estate  of  the  wife ;  which  Lord  Redes-  ^^^' 
dale  understood  to  mean,  so  far  as  the  second  husband 
hi  any  estate  in  the  character  of  her  administrator. 

UpweU  V.  Halsey{a)  was  now  considered  by  his 
Lordship.  A  gave  penonal  property  to  his  wife  for 
life,  and  then  to  his  sister,  and  appointed  his  wife  exe- 
cutrix. She  married  Halseyy  and  died.  It  was  decreed 
that  Halsetf  should  account  for  what  came  into  his 
hauds.  In  that  case,  the  wife  possessed  the  property, 
and  retained  the  surplus  as  executrix ;  she  was  a  trustee 
to  pay  herself  the  interest  for  life,  and  to  preserve  the 
ci^ital  for  her  first  husband's  sister.  The  second  hus- 
band was  decreed  to  account  for  so  much  as  came  to  his 
hands,  but  was  not  made  answerable  for  what  his  wife 
might  have  wasted  before  the  marriage  :  it  was  consi- 
dered that  the  money  being  trust  money,  the  marriage 
was  not  a  gift  of  it  to  him ;  and  he  was  held  bound  by 
the  same  trust  of  it  as  his  wife. 

The  case  of  Pagett  v.  Hoskins  (b)  proceeded  upon  Where  the 
the  same  principle.     Any  specific  assets  of  the  wife's  ^^^^* 
testator  may  be  followed  into  the  hands  of  the  husband  be  foUowed 
after  her  death,  and  so,  as  in  that  case,  although  not  in  ^^5Jd;l*^n^^ 
specie,  if  the  husband  had  notice  that  they  were  the 
goods  of  the  testator. 

The  last  case  noticed  was  Sturt  v.  Harvey ^  the  de- 
cision in  which  Lord  Redesdale  considered  as  the  course 
of  the  Court  established  in  a  number  of  cases.  Harvey 
had  married  the  mother  of  Mrs.  Sturt.  Mr.  Sturt  got 
a  large  fortune  with  his  wife,  and  filed  a  bill  to  obtain 
different  properties  out  of  Harvey*^  hands.  The  cause 
was  heard  in  February ,  1771 }  and  part  of  the  decree^ 


(fl)  1  P.  Wm.  65L  (0  Pre.  Ch.  431. 
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was,  that  Hatvey  should  account  for  such  of  the  per^ 
sonal  estate  of  his  wife's  former  husband  as  had  come  to 
her  hands  before  her  marriage  with  him  (Harvey\  or  to 
his  own  or  his  wife's  hands  since ;  and  that  he  should 
be  answerable  for  what  had  come  to  their  or  either 
of  their  hands  since  the  marriage,  and^  for  what  had 
come  to  her  hands  before^  that  he  should  be  answerable 
out  of  her  assets,  if  he  admitted  any  ;*  and  if  he 
made  ho  such  admission,  then  that  an  account  of  them 
should  be  taken. — The  rule  in  Sanderson  v.  Crouch 
was  here  proceeded  on,  and  the  same  kind  of  decree 
made.  His  Lordship  said  he  was  convinced,  that  from 
the  manner  in  which  the  decree  in  Sturt  v.  Harvey  was 
expressed,  that  it  was  considered  as  the  settled  rule  in 
Chancery  at  that  time.  The  principle  is  the  same  as 
in  the  other  cases,  that  goods  which  a  wife  takes  in 
autre  droit  are  not  given  by  the  marriage  to  the  hus- 
band ;  but  that  he,  in  taking,  holds  them  subject  to  the 
trust  to  which  they  were  subject  in  the  hands  of  the 
wife. 

The  husband's  liability  to  answer  for  his  wife's  and 
his  own  devastavits  of  assets,  which  came  to  their  hands 
in  her  right  as  executrix  or  administratrix,  having  been 
considered,  her  responsibility  after  his  death,  for  waste 
of  the  assets  committed  before  and  subsequently  to  the 
marriage,  is  the  next  subject  which  presents  itself  for 
consideration. 

A  distinction  must  be  attended  to  when  the  wife  is 
executrix  or  administratrix  before  the  marriage,  aiid 
when  she  becomes  so  qfierrvards.  In  the  first  case,  if 
she  survive  her  husband,  it  seems  that  she  will  be  liable 
to  answer  not  only  for  her  own  wrongful  acts  in  the 
administration  previously  to  the  coverture,  but  even  for 
those  of  her  husband  during  the  continuance  of  the 
marriage  (a) ;  because  her  title  as  executrix  or  admi- 


(fl)  Bellew  V.  Scott,  1  Stra.  440.     1  Sch.  and  Lefroy,  261. 
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nktratrix  having  commenced  and  become  complete  be- 
fore the  marriagey  it  was  her  own  folly  to  take  a  hus- 
band who  would  so  misconduct  himself  as  to  waste  her 
testator's  or  intestate's  assets.     But  in  the  second  case, 
the  net  of  the  husband,  in  obtaining  probate  or  letters 
of  administration  in  his  wife's  name,  if  against  or  with- 
out her  consent,  and  she  does  not  afterwards  inter- 
meddle in  the  administration,  is  an  act  from  which  she 
may  dissent  after  his  death  by  renunciation,  and  avoid 
the  consequences  of  his  misconduct  {a).    In  allusion  to 
this,  the  Court  oi  Common  Pleas  in  Stokes  \.  Porter  (ft) 
said,  ''that  some  possession  was  colourable,  yet  none 
in  law  to  charge,  &c.,  as  in  the  instance  of  a  wife  exe- 
cutrix who  did  not  intermeddle,  &c.^  and  renounced 
after  her  husband's  death." 

If,  however,  the  husband  procure  probate  or  letters  Wife's  con- 
of  administration  in  his  wife's  name  and  with  her  con-  ®^?*  J^  *^" 

.  ...  miniBtration 

sent,  then  it  seems  that  she  surviving  him  will  be  per-  during  the 
sonally  answerable,  upon  the  insolvency  of  his  estate,  °*T^^  ^^ 
for  the  waste  committed  by  him  of  her  testator's  or  personally 
intestate's  assets ;  because  she  by  her  own  act  and  "^^^?  ?P^|? 
assent  having  assumed  the  office  of  executrix  or  admi-  husband. 
nistratrix,  and  being  the  only  legal  personal  represen- 
tative of  the  testator  or  intestate  (which  distinguishes 
this  case  from  that  before  mentioned,  of  the  husband's 
discharge  by  her  death  from  her  devastavit^  he  being 
neither  executor  nor  administrator),  became  liable  with 
her  husband  for  every  act  relating  to  it ;  and  an  action 
or  suit  lay  against  both  of  them,  and  upon  his  death  the 
right  of  action  survived  against  her.    In  an  anonymous 
case  in  Croke  Charles  (c)  (a  case  of  trespass,  where  the 
husband  died  after  verdict  obtained  against  himself  and 
wife),  the  Court  said,  it  was  clear  that  if  the  husband 
survived  his  wife  he  was  chargeable,  and  the  reason  was 
the  same  for  charging  her  when  she  was  the  survivor. 


(a)  Wentw.  Off.  Ex.  chap.  xvii.  p.  %06.  (h)  Dyer  166  b. 
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An4  in  Riglejt/  y.  Lee  (^ ),  a  verdict  in  ejectment  having 
been  obtained  against  husband  and  wife,  he  died  before 
the  day  in  banco ;  and  the  Court  held  that  there  was 
no  abatement,  because  the  action  was  in  the  nature  of 
trespass,  and  the  wife  was  charged  for  her  own  fact ; 
«     therefore,  that  the  action  continued  against  her,  and 
the  judgment  should  be  entered  against  her  sok. 
At  law  ere-        But  at  law  these  liabilities  can  be  enforced  only  at 
^*TnforoB    *^®  ®^^'  ^^  creditors^  because  legatees  cannot  maintain 
these  liabi*     an  action  against  an  executor  or  administrator  (6),  their 
lities.  relief  being  only  in  a  Court  of  Equity  or  in  the  Eccle- 

siastical Court. 
As  to  tlie  Although  legatees  be  without  remedy  in  Courts  of 

right  of  le-    Jjoyf  yet  Courts  of  Equity  will  interfere  in  their  behalf 

gatees  to  do  •  i      i      ,        ,    ^       /,  .  •■     •    • 

80  in  Equity,  agamst  the  husband  of  a  jeme'executnK  or  admmistra- 

trix,  who  has  applied  the  assets  to  his  own  use ;  butL 
whether  these  Courts  will  assist  them  against  the  sur- 
viving wife,  to  make  her  responsible  for  the  devastavit 
of  her  husband  or  of  herself  during  the  marriage,  is 
not,  I  believe,  settled  by  any  express  adjudication. 
The  answer  given  to  legatees  in  Courts  of  Law  is, — We 
will  not  interfere  for  you  ;  there  is  a  more  competent 
jurisdiction  for  the  administration  of  assets,  a  Court  of 
Equity,  to  which  we  refer  you.  This  is  the  reason  why 
a  legatee  cannot  maintain  an  action  at  law.  It  is  not 
because  he  has  no  right  nor  title ;  but  his  right  or  title 
is  referred  to  another  court,  which  from  its  constitution 
and  forms  can  more  effectually  administer  justice  in  a 
case  which  is  connected  with  the  account  and  admini-* 
stration  of  assets,  than  the  forms  of  a  Court  of  common 
Law  allow.  The  objection,  therefore,  that  because  a 
legatee  cannot  recover  against  the  surviving  wife  at 
law,  he  ought  to  have  no  relief  in  equity,  is  untenable* 
Upon  what  principle  of  justice,  then,  does  the  claim  of 
a  legatee  stand  to  compel  the  surviving  wife  to  answer 


(a)  Cro.  Jac.  356.  et  vide  Horsey  v.  Daniel^  2  Lev.  16I. 
(6)  Deekcs  v.  Strutt^  5  Term  Rep,  690. 
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Us  demaad  on  account  of  a  devastavit  committed  either 

by  ketaelf  or  her  husband  during  the  marriage  ?     It  is 

founded  upon  the  equity  of  the  legatee  to  be  paid  out 

€f  vsets  belonging  to  the  testator,  which,  in  breach  of 

the  irust  that  the  law  confided  to  the  wife,  have  been 

^tber  wasted  by  her,  the  sole  and  proper  l^al  personal 

representative,  or  by  her  husband,  whom  she»  by  her 

own  act  and  consent  in  taking  that  office,  empowered 

to  commit  the  devastavit*     Sinc^  at  law,  therefore,  as 

k  seemsy  the  right  of  action  by  creditors  survived 

agwnst  her,   so  in  equity,  it  would  also  seem,  the 

equitable  demand  of  the  legatee  also  survived.     Lord 

Redesdak  expressed  a  strong  opinion  in  favour  of 

legatees  in  the  case  of  Adair  v.  Shaw  (a)  before  re- 

feired  to. 

in  that  case,  Crymble  the  elder,  by  a  sixth  codicil, 
bequeathed  his. residuary  personal  estate  to  trustees,  to 
be  invested  in  the  purchase  of  lands,  to  be  settled  to 
such  uses  and  upon  such  trusts  as  certain  estates  in  the 
counties  of  Antrim  and  CarrickfergWj  were  expressed 
by  €ke  codicil  to  have  been  devised  and  limited  by  his 
will  to  Charles  Crymbk  the  younger  and  his  issue  in 
tail  male,  but  in  fact  to  Charks  for  life,  and  to  his  first 
and  other  son  and  sons  in  succession  in  tail  male ;  with 
remainder  in  like  manner  to  William  Crymbk  and  his 
sons ;  with  remainder  to  Charks  Adair  for  life,  and  to 
his  sons  successively  in  tail  male,  &c.  The  trustees  and 
executors  named  in  the  will  declined  to  act,  and  admi- 
nistration pendente  lite  was  granted  to  the  defendant 
Mrs.  ShaWf  mother  of  the  first  tenant  for  life,  and  then 
the  wife  of  F.  Shaw,  Prior  to  this  grant,  a  suit  had 
been  instituted  in  the  Ecclesiastical  Court  for  admini- 
stration, and  a  bill  had  been  filed  in  equity  to  preserve 
the  property  in  the  mean  time.  These  suits  were  dis- 
continued, and  a  compromise  made  between  Shazv  and 


(4)1  Sdio.  and  Lefroy,  243. 
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wife  and  C/^mife.the  younger ;  and  they  paid  to  him 
the  whole  residuary  personal  estate.  By  the  deaths  of 
Charles  and  William  Crymhle  without  heritable  issue, 
the  right  to  the  remainder  in  the  lands  to  be  purchased 
with  the  residue  became  vested  in  Charles  Adair  for 
life  (who  also  became  the  testator's  legal  personal  re- 
presentative), with  remainder  to  his  eldest  son  Thomas 
Adair  in  tail  male.  They  filed  a  bill  against  Shaw  and 
wife  and  others,  to  have  the  residue  invested  under  the 
will  and  codicil,  he  and  they  having  compromised  a 
suit  which  had  been  commenced  by  him  for  the  same 
purpose.  Mr.  and  Mrs.  Shaw  admitted  that  she  had 
received  assets  to  the  amount  of.  10,000/.  and  that  she 
had  paid  to  Charles  Crymbk  the  clear  residue,  under 
the  impression  that  he  was  entitled  to  it,  she  having 
been  advised,  that  if  it  had  been  laid  out  in  the  purchase 
of  lands  he  would  have  had  complete  dominion  over  it. 
Her  husband  F.  Shaw  then  died,  and  the  suit  was 
revived  against  his  executors,  charging  him  with  a 
devastavit^  and  that  his  assets  were  liable  to  the  demand 
in  respect  of  it ;  but  his  executors  insisted  that  Mrs* 
Shaw  alone  administered,  and  that  her  husband  being 
only  liable  to  her  debts  during  the  marriage,  and  no 
judgment  or  decree  had  been  obtained  against  him 
during  its  continuance,  his  assets  were  not  liable.  Lord 
What  autho-  Redesdale  held  that  Mrs.  Shaw,  in  paying  legacies  and 
nty  letters  of  Jigposinff  of  the  residue,  exceeded  her  power  under. 

aajninistra"       .    *^         o  /  ^      * 

tion  pendente  the  letters  of  administration  pendente  lite  ;  they  merely 
lite  give.        authorising  her  to  collect  the  assets  and  to  pay  the 

debts :  that  she  was  responsible,  and  her  husband's 
assets  also,  to  this  extent,  viz.  she  for  the  whole,  and 
her  husband's  assets  for  whatever  came  to  the  hands  of 
himself  or  wife  during  the  marriage,  except  so  far  as  he 
left  assets  in  specie  at  his  death  which  might  have  come 
to  his  wife's  hands,  and  that  for  what  might  have  been 
80  left  he  would  not  be  answerable,  but  his  wife  only ; 
that  the  personal  demand  against  the  surviving  wife 
was  a  necessary  consequence  of  the  acts  in  which  she 
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concurred,  and  that  at  law  she  would  be  responsible  to 
the  creditors  of  her  testator,  although  not  to  the  resi- 
duary legatees,  for  the  reason  before  mentioned.  By 
the  decree  it  was  declared  (amongst  other  things,  after 
giYing  the  usual  directions),  that  whatever  assets  of  the 
testator  Crymble  came  to  Mrs.  Shattfs  hands  after  her 
liiisband's  death  should  be  answered  by  her ;  and  that 
whatever  came  to  his  executors'  hands  should  be 
answered  by  them,  and  that  if  any  of  the  original  tes- 
tator's assets  remained  in  specie  in  the  husband's  hands 
at  his  death,  which  came  to  the  possession  of  his  exe- 
cutors, they  were  to  account  for  them,  answering  per- 
sonally for  their  own  receipts,  and  for  their  testator's 
receipts  out  of  his  assets ;  and  further  directions  were 
reserved-  in  regard  to  Mrs.  Shaw^  if  her  husband's  per- 
sonal estate  should  be  insufficient  to  pay  what  was  due 
from  it.  The  result  was,  that  Mr.  Shaafs  assets  were 
greatly  deficient  to  pay  what  was  found  due  from  him 
on  account  of  his  and  his  wife's  receipts  of  the  testator's 
estate.  The  residuary  legatees,  therefore,  applied  to 
the  Court  for  a  personal  decree  against  Mrs.  Shaw  for 
payment  of  the  amount  of  the  deficiency  ;  but  no  order 
was  made  upon  it,  as  the  plainti£Ps  seemed  disposed  not 
to  press  their  claims  against  her.  On  that  occasion 
Lord  Redesdale  said,  that  as  to  creditors  the  wife 
would  be  clearly  responsible,  and  that  the  inclination  of 
his  mind  was  to  hold  her  responsible  in  this  case  also ; 
since,  although  under  the  controul  of  her  husband,  her 
taking  out  administration  was  nevertheless  a  voluntary 
act,  which  she  might  have  refused  to  have  done. 

5.  It  has  been  before  noticed,  that  the  husband, 
.when  he  has  not  by  his  own  acts  made  himself  re- 
sponsible, is  only  liable  for  his  ynfe's  devflstavit  whilst 
the  marriage  subsists  between  them ;  so  that  when  it 
determines  before  a  judgment  or  decree  is  obtained 
against  them  for  the  demand,  his  or  his  wife's  death 
discharges  his  liability. 
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mat  pro-  There  is  a  peculiarity  attending  this  demand,  and  the 
law  ^"fix  proceedings  to  recover  satisfaction  for  it,  which  it  is 
the  husband  necessary  to  consider,  for  the  purpose  of  showing  at 
wife's  devas-  ^^**'  period  of  thbsc  proceedings  the  death  of  the  wife 
tavit  after      will  Or  will  not  at  law  exonerate  her  hushand  from 

her  death.  •        /•     i.       _y         ^     'a 

and  whatnot,  "iswenng  for  her  devastavtt. 

An  action  to  recover  a  debt  owing  by  a  testator  can 
be  brought  only  against  the  person  standing  in  reladon 
to  the  testator  as  his  legal  personal  representative; 
that  person,  in  the  case  now  under  consideration,  is 
the  wife,  executrix  or  administratrix,  and  her  husband 
is  made  a  party  pro  Jbrmd.  The  first  judgment  i^ 
that  the  debt  shall  be  paid  de  bonis  testatoris ;  it 
affects  only  the  testator's  estate,  and  creates  no  personal 
liability  in  the  husband  to  satisfy  the  demand.  Upon 
this  judgment  the  plaintiff  may  proceed  at  his  election 
in  one  of  two  methods,  either  by  suing  9^ fieri  facias  de 
bonis  testatoris  directed  to  the  sheriff,  to  which  if  he 
return  ntiUa  bona^  then  upon  a  suggestion  of  a  Jeoas- 
iavitf  a  scire  fieri  will  be  directed  to  him  to  levy  the 
debt  die  bonis  testatoris  ;  or  if  that  cannot  be  done,  then 
to  inquire  by  a  jury  as  to  the  commission  of  a  devaS' 
tavit;  and  if  it  be  so  found,  then  to  summon  the 
parties  to  appear  in  the  Court  above  to  show  cause  why 
execution  de  bonis  propriis  should  not  issue.  If  the 
sheriff  return  to  this  compound  writ  nulla  bona,  and  a 
devastavit  upon  the  inquest,  and  tlie  fkct  of  a  devastaidt 
having  been  committed  be  confirmed  upon  proceedings 
above ;  then  judgment  de  bonis  propriis  will  be  given, 
and  although  the  wife  happen  to  die  after  such  judg- 
ment, and  before  any  proceedings  are  had  uiider  it,  yet 
her  husband  will  remain  chargeable,  his  liability  having 
been  fixed  by  the  judgment  de  bonis  propriis  (a). 

(a)  Kings  or  Knights  v.  Hilton,  1  RoU.  Abr.  931,  pi.  1 1.  <^^- 
Car.  603,  S.  C.  Eyres  v,  Coward,  1  Sid.  337.  Obrian  v.  Rani> 
3  Mod.  189. 
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The  oikieT  and  more  usual  mode  of  proceeding  upon 

the  first  or  original  judgment  is,  by  an  action  of  debt* 

upon  it,  su^esting  a  devastavit;  and  which  action 

either  may  or  may  not  be  brought  after  or  without 

saing  nnj  Jleri  Jacias  upon  the  first  judgment  (tf).     If 

tbe  wife  die  before  judgment  be  obtained  in  this  action, 

the  husband  willbe  discharged.     The  whole  may  be 

summed  up  thus:  that  no  proceedings  can  be  had 

either  by  action  of  debt  upon  a  devastavit^  or  by  a  scire 

^fieri  inquiry  against  the  husbadd  of  an  executrix,  if 

she  die  after  judgment  against  her  and  her  husband  de 

horns  testatoris  ;  but  that  if  a  general  judgment  be  had 

against  them  either  upon  the  scire  Jteri  or  in  the  action 

of  debt)  and  then  the  wife  dies,  her  husband  will  be 

bound,  and  must  answer  personally  (£)• 

IV.  In  regard  to  the  husband'H  interest  in,  and 
power  over  his  wife's  personal  estate  and  real  chattels 
that  are  not  in  possession,  but  are  immediateli/  re- 
coverable by  action  at  law  or  suit  in  equity,  we  shall 
consider  those  subjects  under  the  following  heads : — 

1.  The  husband's  rights  in  such  his  wife's  choses  in 
action  ;  also  the  consequences  of  his  death  before  her, 
whilst  the  property  remains  outstanding  ;  and  his  title 
when  he  happens  to  be  the  survivor. 

2.  What  will  and  will  not  be  a  reduction  of  those 
choses  m  action  into  his  possession,  so  as  to  bar  her 
right  by  survivorship. — ^Under  which  subdivisions  will 
be  considered  :-^ 

First. — The  effect  of  an  attempt  only  to  reduce 
them  into  possession,  or  at  least  an  incomplete 
act  for  the  purpose. 

Secondly.  ■  of  actions  at  law  and   suits  in 

equity  to  vest  them  in  the  husband. 


(c)  Wheatley  v.  Lane,  Sid.  397.    Skeltcm  v.  Hawling,  1  Wils. 
258.    Erving  v.  Peters,  3  Tcnn.  Rep.  685.  (b)  Bacon  r, 

Berkley^  1  Lutw,  670.    Mounson  v.  Bourn,  Cro.  Car.  519. 
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Thirdly.  The  effect  of  awards,  and  the  wife's  agree- 
ment in  pais  pehdente  lite  upon  her  title  as  the 
survivor  J  and. 

Fourthly. ^upon   the   same   right,    of 

the  receipt  of  the  money  by,  or  transfer  of 
the  funds  to  the  husband,  and  also  of  his  re- 
lease of  them. 
1.  Property  falling  under  the  description  of  choses 
in  action  of  the  wife,  are  debts  owing  to  her,  arrears  of 
rents,  legacies,  residuary  personal  estate,  money  in  the 
funds,  &c. 

•  Marriage  is  only  a  qualified  gift  to  the  husband  of 
his  wife's  choses  in  action,  viz.  upon  condition  that  he 
reduce  them  into  possession  during  its  continuance; 
for  if  he  happen  to  die  before  his  wife  without  having 
reduced  such  property  into  possession,  she,  and  not  his 
personal  representatives,  will  be  intitled  to  it  {a). 
.  In  Scazven  v.  Blunt  (li)y  A  was  intitl^  under  the 
will  of  C  to  real  estates  for  life,  but  if  she.  married,  the . 
fee  simple  was  given  to  her ;  if  she  did  not  marry,  the 
property  was,  given  over  after  her  death  to  JB,  the  wife 
of  D,  and  her  heirs.  The  estate  was  sold  with  the 
consent  of  all  persons  interested  in  it,  but  in  the  con- 
veyance no  trust  was  declared  of  the  purchase  money, 
which  was  paid  to  Ay  and  by  her  delivered  to  trustees, 
who  invested  it  in  stock,  and  the  interest  of  it  was  paid 
to  Ay  who  was  unmarried  when  the  bill  was  filed.  B 
survived  her  husband  Z>,  and  bequeathed  to  A  all  her 
personal  estate.  Sir  William  Grants  M.  R.  deter- 
mined, that  the  rights  of  the  persons  named  in  the  will 
in  the  stock  were  the  same  as  they  had  in  the  land 
under  the  same  will,  upon  the  doctrine  of  resulting 
trusts  ;  that  the  stock  was  in  the  nature  of  a  chose  in 
action,  which  not  being  reduced  into  possession  by  2>, 


(a)  Co.  Litt.  351. 
Nenny,  3  Vcs.  467. 


{b)  7Ves.294.    See  also  lAngham  v.. 
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survived  to  his  wife  B,  and  passed  by  her  will  to  A 9 
i^ho  thereby  became  intitled  to  the  money  absolutely. 

But  if  the  husband  survive  his  wife,  then  he,  as  her  When  he 
administrator,  will  be  intitled  to  all  her  personal  estate 
which  continued  in  action  or  unrecovered  at  her  death. 
And  although  he  die  before  all  such  property  be  re- 
covered, yet  his  next  of  kin  will  be  intitled  to  it  in 
equity.  But  the  wife's  next  of  kin  will  be  intitled  to 
letters  of  administration,  de  bonis  nan,  &c.  of  her  estate 
not  received  by  her  husband  during  his  life  {a) ;  they, 
however,  will  be  trustees  of  what  they  receive  under 
them  for  the  next  of  kin  of  the  husband  (J)). 

[^If  the  wife  be  a  mortgagee  in  fee,  the  husband  sur-. 
viving  her  will  be  intitled  to  the  mortgage  as  her  ad- 
ministrator, and  her  heir  will  be  a  trustee  for  him. 
This  was  admitted  in  Turner  v.  Grane  (c),  where  how- 
ever  the  heir  was  held  intitled  on  the  ground  that  there 
was  no  covenant  for  payment,  a  distinction  which  does 
not  now  prevail  (rf).)] 

With  respect  to  the  husband's  title  to  arrears  of  rent.  Arrears  of 
it  has  been  observed  in  the  second  section  (e),  that  if  ^i^t 


(3Utt?o 


the  husband  die  before  his  wife,  and  rent  is  in  arrear,  they  belong 
which  was  reserved  to  them  jointly  on  a  subdemise  of  1,^^^  ^  ^^j^ 
her  leasehold  estate,  she,  as  it  was  considered,  will  not  surviying. 
only  be  intitled  to  the  accruing  rent,  but  also  to  that 
in  arrear,  but  that  if  she  were  not  a  party  to  the  deri- 
vative lease,  or  if  she  were  a  party  and  the  rent  was  re- 
served to  the  husband  alone,  then  that  the  arrears  and 
future  rent  would  belong  to  her  husband's  repre- 
sentatives. 


(a)  The  practice  of  Doctors  Commons  is  against  Mr.  Hargrave's 
opinion  in  his  Law  Tracts,  p.  475.  (Jb)  1  P.  Will.  378—381. 

Humphrey  v.  Bullen,  1  Atk.  458.  Elliot  v.  Collier,  3  Atk.  526. 
In  Burnett  v.  Klnaston^  according  to  the  reports  in  2  Freem.  239. 
and  Prec.  in  Ch.  118,  the  contrary  was  held,  but  the  point  is  now 
settled.  (c)  1  Vem.  170.  2  Ch.  Rep.  242.  {d)  See  Powell 
on  Mortgages,  vol.  2,  p.  683.        (r)  Supra,  p.  174. 
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So  also  the  arrears  of  a  rent  service,  of  which  the 
wife  was,  or  of  which  she  and  her  husband  were  seised, 
or  of  a  rent  granted  to  both  of  them  during  the  life  of 
the  wife,  will  belong  to  her  if  she  survive  him  (ja) ;  be- 
cause the  principals  which  survived  to  her  carried  also 
all  that  was  due  in  respect  of  them  (&).  But  if  he  be 
the  survivor,  then  he  becomes  intitled  to  the  arrears  as 
her  administrator,  as  before  mentioned  (c). 

In  a  case  where  the  wife  and  her  second  husband  de- 
mised lands,  which  she  held  in  dower  from  her  Jirst 
husband,  for  a  term  of  years,  reserving  a  rent ;  the  rent 
became  in  arrear,  and  then  the  wife  died.  Her  second 
husband  is  intitled  to  the  arrears,  and  not  the  heir  of 
the  first  husband,  who  cannot  claim  them,  since  he  is 
a  stranger  to  the  lease  (d). 

[[So  if  a  lease  be  made  by  the  husband  and  wife  of 
her  lands,  not  conformable  to  the  statute,  32  Hen.  8, 
c.  28,  and  after  his  death  she  elects  to  confirm  it,  she 
is  it  seems  intitled  to  the  arrears  of  rent  (e).3 

It  must  be  noticed  that  at  common  law,  if  the  hus- 
band seised  in  fee,  fee-tail,  or  for  life,  in  right  of  his 
wife,  of  a  rent-charge,  did  not  recover  during  his  wife's 
life,  arrears  which  became  due  to  her  previously  to  their 
marriage,  he  could  not  after  her  death  compel  pa]rment 
of  them  ;  because  they  being  in  action  only  before  the 
marriage,  the  law  merely  gave  him  the  power  of  re- 
covering them  whilst  his  wife  lived  (y).  But  this  in- 
convenience is  now  remedied  by  the  statute  of  Henry 
the  eighth  (^),  which  declares,  that  ^^  if  any  man  who 
now  hath,  or  hereafter  shall  have,  in  right  of  his  wife, 


(fl)  Co.  Litt.  351.  Brown  V.  Dunnery,  Hob.  208..  (b)  Temple 
V.  Temple,  Cro.  Eliz.  791.  Roll.  Abr.  350,  pL  4  and  5.  Salwey 
V.  Salwey,  Ambl.  692.     2  Dick.  434.  (c)  See  29  Char.  %  c  3, 

8.  25.     1  Roll.  Abr.  345,  pi.  35.     Brown  v.  Famdell,  Carth.  51. 
(«0  Bro.  Tit.  Rents,  io.  297  ^,  pL  10.  {e)  4  Vin.  Ab.  118, 

pi.  4.        (/)  Co. Litt.  162  b,  351  b.        (g)  32  Hen.  8.  cbap.  37. 
secv.  o. 
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lay  estate  in  fee  simple,  fee-tail,  or  for  term  of  life,  of 
or  in  any  rents  or  fee-£Etfms,  and  the  same  rents  or  fee- 
farms  now  be,  or  hereafter  shall  be,  behind  or  unpaid 
in  the  said  wife's  life ;  then  the  said  husband,  after  the 
death  of  his  wife,  his  executors  and  administrators, 
shall  have  an  action  of  debt  for  the  said  arrearages 
against  the  tenant  of  the  demesne  that  ought  to  have 
paid  the  same,  his  executors  or  administrators;  and 
also  may  distrain  for  the  same,  in  like  manner  and 
form  as  he  might  have  done  if  his  wife  had  been  then 
living  (a).  *' 

-  It  seems  that  copyhold  lands  charged  with  a  rent 
are  within  the  provisions  of  the  statute  (6). 

^This  statute  in  terms  applies  only  to  rents  in  fee 
simple,  fee-tail,  or  for  life.  But  in  one  case  (c)  arising 
upon  the  first  section  (which  is  in  this  respect  to  the 
same  effect  as  the  third),  it  was  ruled  at  nisi  prius^ 
that  rents  reserved  on  leases  for  years  were  within  the 
statute,  though  the  reasons  for  giving  it  this  extended 
eonstruetion  do  not  appear.  In  two  late  cases  (c^)  the 
point  was  discussed,  but  the  decision  turned  upon 
other  grounds.  In  Co.  Litt.  162,  a.  where  a  de- 
tailed exposition  of  the  statute  is  given,  no  mention  is 
made  of  its  application  to  any  other  rents  than  those 
which  it  expressly  comprises ;  in  two  other  cases  (e)  it 
'  was  considered  not  to  extend  to  rents  on  leases  for 
years:  and  the  same  opinion  is  expressed  by  Mr. 
Justice  BuUer.  Supposing  this  to  be  the  effect  of  the 
statute,  it  follows  that  the  husband  will  not  be  able  to 
distrain  after  his  wife's  death  for  arrears  of  rent  due 


(a)  See  4  Rep.  51  a.  {b)  Oilb.  Ten.  187-  dmtra.    Boll. 

N.  P.  57.  AppleUm  v.  Doily,  Yelv.  135.  Brownl.  102.  Watk. 
Cop.  vol.  2,  p.  182.  (c)  Powell  v.  Kellick,  Bull.  N.  P.  ^7. 

(d)  Meriton  v.  Gilbce,  8  Taunt.  1 59.  2  B.  Moore,  48,  Martin  v. 
BurUm,  1  Brod.  and  Bing.  279.    See  Stanifbrd  ▼.  Sinclair,  2  Bing. 

193.        (e)  Turner  v.  Lee,  Cio.  Car.  471.    Renvin  v.  Watkins, 

Sclw.  N.  P,  edition  4,  p.  645. 
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on  a  lease  for  years  of  her  freehold  estate^  except  in 
the  case  of  a  lease  made  by  himself,  and  which  has  not 
been  defeated  by  the  entry  of  the  wife's  heir  (a). 

But  if  the  wife's  term  be  demised  for  years,  the  re- 
version as  well  as  the  right  to  the  arrears  is  vested  in 
the  husband  after  her  death ;  and  it  seems,  therefore, 
that  he  may  distrain,  on-the  same  principle  which  gives 
to  the  executor  of  tenant  for  years  the  power  of  dis- 
tress for  arrears  of  rent  due  from  an  under-lessee  (6)  .3 

2.  We  shall  now  proceed  to  consider  what  will  and 
will  not  be  such  a  reduction  by  the  husband  into  pos- 
session of  his  wife's  choses  in  action  recoverable  im- 
mediately, as  will  defeat  his  wife's  right  to  them  by 
survivorship.     And, 

First. — It  is  to  be  ascertained,  what  acts  in  pais 
will  not  be  a  reduction  into  possession  of  the  choses  in 
action  so  as  to  bar  the  widow  of  her  right  to  them. 

Upon  this  subject  it  is  to  be  observed,  that  a  mere 
intention  to  reduce  the  wife's  choses  in  action  into  pos- 
session will  be  insufficient.  The  acts  to  effect  that  pur- 
pose must  be  such  as  to  change  the  property  in  them, 
or  in  other  words  must  be  something  to  devest  the 
wife's  right,  and  to  make  that  of  the  husband  ab- 
solute; such  as  a  judgment  recovered  in  an  action 
commenced  by  him  alone,  or  an  award  of  execution 
upon  a  judgment  recovered  by  him  and  his  wife,  or- 
receipt  of  the  money,  or  a  decree  in  equity  for  payment 
of  the  money  to  him,  or  io  be  applied  for  his  use  (c). 

A  mere  appropriation  therefore  of  the  fund  will  be 
insufficient. 

Thus  in  Blunt  v.  Bestland  (d\  A  bequeathed  to  By 
the  wife  of  C,  600/.,  to  be  paid  by  the  executrix  within 
twelve  months  after  Ah  death,  and  appointed  D 
executrix.  About  a  year  after  Ah  death,  Cdied,  having 


(a)  Harrison  ▼.  Dixon,  Vaugban,  45.  (6)  Wade  v.  Mardi> 

Latch.  211.        (c)  Pre.  Ch.  412,  418.        {d)  5  Ves.  515. 
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by  will  disposed  of  the  legacy  of  his  wife,  viz.  to  his 
wife  B  for  her  life,  and  afterwards  amongst  his  children  ; 
he  then  made  some  trivial  provision  for  his  wife.  J3, 
having  two  children  by  her  deceased  husband,  married 
E.  Btokd  E  instituted  a  suit  against  the  executrix  of 
A  and  the  executor  of  C  (JB's  first  husband)  and  J^'s 
two  infant  children,  claiming  the  legacy  of  600/.  The 
executrix  of  A  set  forth  in  her  answer,  which  was  sup* 
ported  by  depositions,  that  as  executrix  she  became  in- 
tided  to  600/.  secured  to  the  testatrix,  her  executors, 
&c.  upon  a  mortgage  of  the  freehold  estates  of  JVissen^ 
dke^  in  the  county  of  Rutland^  belonging  to  her,  the 
defendant's  mother  \  and  that  the  defendant,  consider- 
ing herself  liable  to  pay  C  (5*s  first  husband)  the 
l«g«cy  of  600/.,  had  some  conversation  with  C  in  re- 
lation thereto  a  short  time  after  the  expiration  of 
twelve  months  from  the  testatrix's  death,  and  the  de- 
fendant intimated  her  willingness  to  pay  him  the  legacy, 
hut  she,  not  being  then  prepared  with  the  money,  told 
^  that  it  should  be  discharged  out  of  what  was  due 
^pon  the  mortgage,  and  that  she  would  call  in  the 
Bioney  for  the  purpose  if  he  pleased  ;  to  which  C  re- 
lied, that  he  was  not  at  that  time  in  want  of  the 
money,  T)ut  had  rather  it  should  remain  in  its  then 
Nation,  he  receiving  the  interest.  The  defendant 
accordingly  paid  him  the  interest  as  it  became  due, 
taking  receipts  thus  expressed  :  "  Rieceived  of  JD,  the 
^eeutrix  of  Aj  the  sum  of  12/.  for  half  a  year's  interest 
<>f  SOO/.,  left  to  my  wife  by  A^s  will,  as  charged  upon 
the  estate  at  Wissendine  in  Rutland.^*  The  principal 
qitestion  was,  whether  the  above  transactions  between 
the  executrix  of  A  and  the  first  husband  of  B  amounted 
to  such  a  reduction  of  the  legacy  into  his  possession  as 
the  law  requires  for  the  purpose  of  making  it  his  own 
property,  or  whether  it  survived  to  his  widow,  the  then 
wife  of  E  ?  And  the  Court  declared  that  what  was 
done  by  the  executrix  amounted  to  no  more  than  an 
appropriation  of  so  much  of  the  testatrix's  assets  as 

VOL.  X.  p 
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were  necessary  to  discharge  the  legacy,  and  that  8 
mere  appropriation  was  not  sufficient  to  change  the 
property  in  a  chose  hi  action  belonging  to  the  wife, 
which  could  not  be  recovered  except  through  the 
medium  of  a  suit  in  equity,  to  which  she  must  have 
been  a  party. 

[Where  sijeme  sole  was  intitled  to  a  sum  of  money 
charged  on  her  brother's  estate,  who,  in  a  settlement 
made  on  the  occasion  of  her  marriage,  covenanted  to 
pay  it  to  her  husband,  and  the  husband  received  the 
interest,  but  died  without  having  got  in  the  principal, 
it  was  held  to  vest  in  the  wife  by  survivorship  (a).] 

The  transfer  of  stock  into  the  wife's  name,  to  which 
she  became  intitled  during  the  marriage,  will  not  be 
considered  as  a  payment  or  transfer  to  her  husband  so 
as  to  defeat  her  right  by  survivorship. 

Accordingly,  Mrs.  Wildman,  then  under  coverture, 
became  intitled  to  a  distributive  share  of  personal  estate 
as  one  of  the  next  of  kin  of  Ay  part  of  which  con- 
sisted of  3  per  cent,  stock.  The  administrator  trans- 
ferred her  share  into  her  name,  describing  her  as  the 
wife  of  John  fVildman,  and  so  it  stood  at  her  husband's 
death,  except  that  she  had  sold  and  transferreid  some 
part  of  it  with  the  assent  of  her  husband,  signified  by 
his  signing  his  name  to  each  transfer.  The  question 
was,  whether  the  remaining  stock  constituted  part  of 
the  husband's  estate,  or  belonged  to  his  wife  by  sur- 
vivorship? The  Court  held,  that  as  the  husband 
exercised  no  act  of  dominion  over  the  fund,  and 
did  nothing  to  reduce  it  into  possession  either  by 
transfer  into  his  name  or  otherwise,  and  since  all  his 
acts  were  of  a  contrary  tendency  and  evinced  his  con- 
currence in  her  being  sole  owner  of  the  stock,  such 
stock  belonged  to  the  wife  as  surviving  her  husband  (6). 


(a)  Howman  v.  Corrie,  2  Vem.  190.         (b)  Wildman  v.  Wild- 
man,  9  Ve».  174. 
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U]^Ti  tbe  principle  of  the  last  case,  that  of  Nash 
V.  JUiuli  {a)  was  decided.  There  the  father  of  Ay  a 
married  woman,  drew  a  check  on  his  bankers  in  her 
favour  for  10,000/.  On  the  same  day  she  presented 
it,  and  instead  of  money  she  took  from  them  a  pro- 
mssofy  note  payable  on  demand,  which  she  delivered 
to  Bf  her  husband.  During  B*s  life  all  the  money 
secured  by  the  note  remained  with  the  bankers,  ex- 
cept 1000/.,  which  were  received  by  B,  and  for  which 
he  gave  his  receipt,  and  he  received  the  interest  on  the 
remaining  sum  of  9000/.  up  to  his  death.  A  having 
survived  her  husband,  claimed  that  sum  as  not  having 
been  received  by  him  during  his  life.  And  so  it  was 
determined  by  Sir  Thomas  Plumerj  V.  C. ;  because 
the  note  was  a  chose  in  action  of  the  wife,  which  upon 
her  husband's  death  survived  to  her ;  and  he  observed, 
that  if  immediately  after  the  check  had  been  given  the 
husband  had  died,  since  it  gave  no  legal  right  to  sue 
the  bankers  if  they  had  refused  payment,  the  father 
alone  could  have  recovered  against  them  ^  that  the 
note  given  to  the  wife  in  lieu  of  the  check  gave  a  right 
to  recover  the  sum,  but  that  it  was  merely  in  action^ 
and  not  like  money  or  a  chattel ;  and  that  the  receipt 
by  the  husband  of  the  1000/.,  and  of  interest  upon  the 
remainder,  was  not  a  reduction  into  possession  of  such 
remainder,  as  such  receipt  did  not  alter  the  nature  of 
the  note,  it  still  continuing  a  chose  in  action^  a  security 
for  the  remaining  sum  of  9000/.  (6). 


(a)  2  Madd.  133. 
'  {b)  lu  tliis  case  the  distinction  between  negotiable  instruments, 
wMch  are  assignable  at  law,  and  other  choses  in  action,  was  not  ad- 
verted to.  See  on  this  point  M'Neilage  ▼.  Holloway,  1  Barn,  and 
Aid.  218^  dted  post,  and  Barlow  v.  Bishop,  1  East,  432,  where  it 
was  said  by  Lord  Kenyon,  that  the  gift  of  a  promissory  note  to  the 
wife  vested  it  in  her  husband.  It  was  held  in  Hodges  v.  Beverley, 
Bnnb.  168,  and  by  Lord  Hardwlcke  in  Lightboume  ▼.  Holyday, 
2  Eq.  Ca.  Ab.  1.  2  Madd.  135  n.  that  a  promissory  note  givea^to 
the  wife  did  not  sorviveto  her. 

p2 
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So  also  where  money  was  left  in  the  hands  of  trustees 
for  the  benefit  of  the  wife,  and  her  husband  died,  she 
was  declared  to  be  intitled  to  it  by  survivorship,  her 
husband  having  made  no  disposition  of  it  during  his 
life  (Vz),     The  subject- 
Secondly,  propoited  to  be  considered  was,  the  efB^^t 
of  actions  at  law  and  suits  in  equity  to  vest  absolutely 
in  the  husband  his  wife's  choses  in  action. 
If  the  wife  be      The  naming  or  not  naming  the  wife  in  an  action 
actkm  m1  ^  ^®  attended  with  material  consequences  in  relation  to 
the  husband   the  present  subject ;  for  if  she  be  a  party,  and  the  has- 

i^dnnent  ^^^  ^^^  ^^^^  judgment,  and  before  execution  sued 
and  before  out^  the  judgment  will  survive  to  her,  and  she  will  be 
Sirwife^is  i^^titled  to  a  scire  facias  upon  such  judgment*  But  if 
intitled  to  a  the  action  be  brought  by  the  husband  alone,  and  he 
mre  joctfl*.  die  after  judgment,  his  representatives^  and  not  the 
the  action'is  wife,  will  be  intitled  to  the  benefit  of  it  (&)•  And  if, 
brought  by  previously  to  the  marriage,  the  wife  had  obtained  a 
tdone.  judgment,  and  afterwards  she  and  her  husband  sued 

out  a  scire  facias^  and  had  an  award  of  execution,  and 

the  wife  died  before  the  writ  was  executed,  the  property 

would  be  changed  by  the  award,  and  belong  to  the 

husband  as  the  survivor  (c). 

The  husband      The  effects  of  these  dififerent  methods  of  proeeeding 

alone!  on  a      ^*  ^^^  "^T  *^®  husband  being  such  as  above  mentioiied, 

right  of         it  may  be  useful  to  consider  when  he  may  or  may  not 

to  the  w^°^  ^®  without  making  his  wife  a  party. 

duringcover-       It  may  be  considered  as  a  general  rule,  that  the  hus- 

ture. 

If  a  bond  be  given  to  the  wife  during  the  coverture^  and  the  has- 
band  does  not  reduce  it  into  ponesnon,  it  seems  that  it  will  aurvrre 

to  her.    C«ppinr ^,2P.  W.4§7.    D«]f  r.  Padrone;  2  M. 

and  S*  396  n*>  and  see  Wildman  t.  Wildman,  mted  ante.  C^Mlnr^ 
Lightboume  v.  Holyday,  «&.  mp. 

(a>  Twiaden  v.  Wise,  1  Vera.  161.  (6)  Ogkadev  V.  Bairton, 

1  Vem.  39&  2  Vea.  sen.  677-  12  Mod.  346.  3  Lev.  403.  N«y,  70. 
Coats  ordered  by  rule  of  Cosrt  to  be  paid  to  the  husband  and  wiilr 
ynm  held  to  aurtiTv  to  her.    Tilty.  BaitkUt,  Hanmer^  104.^ 

(0  1  Salk.  116. 
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band  may  commence  proceedings  at  law  in  his  own 
name  ohfy^  for  all  the  personal  estate  in  action  which 
accrued  to  his  wife,  or  to  her  and  him  jointly,  duri?ig 
the  marriage^  and  in  respect  of  all  personal  contracts 
or  covenants  made  or  entered  into  with  them  during 
tliat  period  (a) ;  because  the  right  of  action  accrued 
i^er  marriage,  and  the  husband  might  disagree  to  his 
wife's  interest,  and  make  his  own  absolute ;  an  inten- 
tion to  do  which  he  manifests  in  bringing  an  action  in 
his  own  name,  when  it  might  have  been  commenced  in 
the  names  of  both  of  them. 

Thus,  if  a  bond  be  given  to  husband  and  wife,  he 
alone  may  bring  an  action  of  debt  for  recovery  of  the 
money  due  upon  it  (i).  And  if  they  demise  for  years 
the  wife's  estate,  reserving  a  rent,  the  husband  alone 
may  commence  an  action  for  the  recovery  of  the 
arrears  (c). 

[In  actions  arising  from  contract  subsequently  to  the  When  the 
marriage,  where  the  promise  is  made  to  the  wife  alone,  ^fe  may"^ 
or  to  the  husband  and  wife,  and  where  the  considera-  sue  jointly  <m 
tion  moves  wholly  or  in  part  from  the  wife,  or  where  ^onarising 
she  is  (as  it  has  been  expressed)  the  meritorious  cause  during  coyer^ 
of  action  (rf),  the  husband  may  assent  to  give  her  an  *"^® 
interest  in  the  contract,  and  join  her  with  him  in  the 
action.     Thus  they  may  join  in  action  on  covenants  . 
concerning  her  lands  (e),  and  on  bonds  or  notes  given 
to  her  during  the  coverture,  as  such  instruments  imply 


iWi^ 


(a)  Hilliard  v.  Hambridge,  Aleyn,  36.     Owen  82.    2  Mod.  21 7. 

1  Stra.  230.  Cra  Jac.  399.  Ankewtein  v,  Clarke,  4  Tern  Rep* 
616.     Philliskirk  v.  Pluckwell,  2  Maule  and  Selw.  393. 

(b)  Coppin  V ,  Day  v.  Padrone,  Lightbourne  v.  Holydaj, 

cited  above.  The  same  point  was  decided  in  Howell  v.  Maine, 
3  Lev.  403 ;  where  the  bond  was  given  during  the  coverture,  see 

2  M.  and  S.  396.  (c)  Beaver  v.  Lane,  2  Mod.  217.  1  HolL 
Rep.  62.  (d)  Rose  v.  Bowler,  1  H.  B.  108,  See  2  Wils.  424. 
(e)  Alebwry  v.  Walby,  1  Str.  229.  Dunston  v.  Burwell,  1  Wils. 
224. 
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a  consideration  moving  from  her  (a).     So  they  may 
join  where  the  contract  is  in  consideration  of  her  ser- 
vices (A),  but  not  unless  the  promise  is  made  to  her  (c). 
But  they  cannot  (as  it  seems)  join  where  the  con- 
sideration is  money  paid  "by  her,  as  the  money  must 
belong  to  the  husband  alone  ((/).     And  the  husband 
and  wife  cannot  join  in  an  action  upon  a  promise  made 
to  them  jointly,  without  showing  her  interest  in  the 
consideration  (e).'] 
But  for  the        gut  for  such  debts,  &c.  as  were  due  to  the  wife  before 
debts  i^e  to   ^^^  marriage,  and  continue  unaltered,  since  the  hus- 
the  wife  prior  band  cannot  disagree  to  her  interest  in,  and  he  has 
riageshe  "    ^^^Y  *  qualified  right  to  them,  viz,  by  reducing  them 
must  be         into  possession  during  her  life,  he  is  unable  to  maintain 
ceptonnego-  ^^  action  for  such  property  without  making  his  wife  a 

tiable  secu-      party  (y  )• 

n  les.  j-rp^  ^j^jg  ^j^  ^^  exception  has  been  made  in  the 

case  of  a  bill  of  exchange,  or  promissory  note,  payable 
to  the  wife  dum  sola{g).  Such  instruments  being 
transferable  at  law,  are  considered  to  bear  more  re- 
semblance to  chattels  personal,  than  to  other  choses  in 
action.  The  wife  after  the  marriage  is  unable  to  in- 
dorse them  ;  but  the  husband  might  pass  them  by  in- 
dorsement (A),  and  thus  give  to  his  assignee  the  right 
^  .  of  suing  on  them  in  his  own  name,  and  he  is  therefore 
held  to  have  the  same  right  himself.] 


(a)  1  Philliskirk  v.  Pluckwell,  2  M.  and  S.  393.  See  p.  896. 
{h)  Brashford  v.  Buckingham^  Cro.  Jac.  77,  205.  Fountain  v. 
Smith,  1  Sid.  128.  Holmes  v.  Wood,  1  Bamai'di 75, V24 9,  cited 
2  Wils.  424.  (c)  Buckley  v.  Collier,  1  Salk.  114.     Carth.  25 1 . 

King  V.  Basingham,  8  Mod.  1 99.  (d)  Abbot  v.  Blofield,  Cro. 

Jac.  644.  2  Roll.  Rep.  237,  250.  Contra,  Pratt  v.  Taylor,  Cro. 
Eliz.  61.'  (e)  Bidgood  v.  Way,  2  Bl.  Rep.  1 236.  See  3  East,  1 06. 
(/)  Hardy  v  Robinson,  i  Keb.  440.  Tirell  v.  Bennett,  2  Keb. 
89.  Noy,  70.  Milner  y.  Milnes,  3  Term  Rep.  627.  Rumsey 
V.  George,    1   Maule  and  Selw.  176.  {g)  M'Neilage  r. 

HoUo^vay,  1  Barn,  and 'Aid.  218.  Exparte  Barber,  TGlyn.  and 
Jameson,  1.         (A)  See  Barlow  v.  Bishop,  1  East,  4^2. 
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If,  liowever,  the  contract,  or  nature  of  the  demand, 
be  altered  cffter  the  marriage,  as  by  taking  a  new 
security;  in   that  event,  as  it  appeared  in  the  last 
section,  the  husband  may  sue  alone  (ja). 

In  all  cases  when  the  wife's  freehold  is  to  be  re-  When  the 
covered,  she  must  join  with  her  husband  in  the  pro-  i^^^^^ 
ceedings,  as  in  instances  of  disseisin  (b\  or  of  injuries  actions  re- 
done to  the  inheritance,  as  by  pulling  down  houses,  &c.  Z^^jj? 
or  where  an  action  of  covenant  is  necessary  to  compel 
farther  assurance  upon  a  conveyance  to  husband  and 
wife  (c). 

But  when  the  title  does  not  come  in  question^  and 
the  action  is  merely  personal,  and  seeks  a  compensa- 
tion in  damages  for  an  injury  done  to  the  husband's 
interest  in  his  wife's  estate  during  the  marriage,  then 
it  is  in  his  election  whether  he  will  join  his  wife  in  the 
action  or  not.  Thus  he  alone  can  maintain  an  action 
of  covenant  against  a  lessee  of  his  wife's  estate  for  not 
repairing  it  (rf). 

Yet  if  the  husband  be  possessed  of  a  rectory  for 
years  in  the  right  of  his  wife,  or  jointly  with  her,  he 
may  join  her  name  with  his  in  an  action  of  debt  for  the 
treble  value  of  tithes  not  set  out;  for,  although  the 
tithes  be  personal  chattels,  the  act  of  the  2d  of  £dward 
the  sixth,  chap.  13,  upon  which  the  action  is  founded, 
gives  it  to  the  proprietor  or  fermor,  &c.  so  that  the  wife 
being  fermor,  she  is  a  proper  party  to  the  action  (e). 

[If  the  husband  alone  proves  the  wife's  debt  under  a 
commission  of  bankrupt  against  the  debtor,  it  seems 
that  her  right  by  survivorship  is  not  defeated  (y*)-3 

I  shall  now  advert  to  the  effect  of  decrees  in  equity 


(a)  Ant€,  p.  189.  {b)   I  Bulst.  21.         (c)  Middlemore  v. 

Goodale,  Cro.  Car.  505.  (^0  Bret  v.  Cumberland^  Cro.  Jac.  399. 
I  Roll.  Rep.  359.  S.  C.  Costrell  v.  Moor,  Het.  143.  2  Bulst.  14. 
Trcgmiel  v.  Reeve,  Cro.  Car.  437.  (0  Beadles  ▼.  Slierman, 

Cro.  Elk.  613.         (/)  Anon.  2  Vcm.  707. 
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to  change  the  wife's  property  in  her  personal  estate, 

and  to  intercept  her  right  of  survivorship. 

A  joint  de-         Decrees  so  far  resemble  judgments  at  kw  in  this 

suTviv^to*^  respect,  that  until  the  money  be  ordered  to  be  paid, 

the  wife.        or  declared  to  belong,  to  the  husband,  the  wife's  rights 

will  remain  undisturbed ;  and  as  a  joint  judgment  will 
survive  to  the  wife  if  her  husband  die  before  execution 
is  awarded,  so  will  a  joint  decree  until  an  order  be  ob- 
tained for  payment^  or  declaring  the  money  to  belong, 
to  the  husband  (a). 

Thus  in  Nanney  v.  Martin  (t),  there  was  a  decree 
in  a  joint  suit  by  husband  and  wife,  for  money  which 
he  claimed  in  her  right.  The  husband  having  died 
before  further  proceedings,  the  wife,  as  in  the  instance 
of  a  joint  judgment,  was  declared  intitled  to  the  benefit 
of  the  decree. 

In  Packer  v.  •  Wnydham  (c),  a  sufficient  part  of 
55Q0L  belonging  to  the  wife  was  decreed  to  be  applied 
in  exonerating  her  husband's  estate  from  debtis,  and 
the  remainder  of  the  sum  to  be  settled  on  him,  her, 
and  children,  as  therein  mentioned  j  and  upon  the 
husband's  concurring  in  such  settlement,  he  was  to  have 
the  residue  of  her  fortune.  The  5500/.  were  paid  into 
Court ;  but  the  husband  never  having  made  the  settle- 
ment directed,  the  money  was  laid  out  by  the  Court ; 
and  the  wife  surviving  her  husband,  it  was  decided,  as 
to  the  sum  of  5500/.,  that  it  having  been  paid  into 
Court  during  the  marriage,  the  property  in  it  became 
vested  in  the  husband,  and  belonged  to  the  persons 
claiming  under  him.  In  this  case,  it  is  to  be  observed, 
that  the  money  was  ordered  to  be  applied  for  the  hus- 
band's sole  use ;  which  was  equivalent  to  a  judgment  in 
his  favour ;  so  that  from  the  time  of  the  decree  the  ex- 
clusive right  of  the  husband  was  established ;  the  con- 


(a)  10  Ves.  91.      {b)  \  Eq.  Ca.  Abr.  68.    Also  3  Atk.  726,  S.  P. 
(c)  Pre.  Ch.  412. 


\ 
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dition  as  to  making  the  settleinent  affecting  only  faia 
title  to  the  residue  of  his  wife's  fortune. 

In  Pkipps  Y.  The  Earl  cf  Anglesea  (a),  the  decree  A  mere  order 
was  merely  that  the  fund  should  be  secured  for  the  wife  f®'  liiwband 

.  to  make  pto- 

and  her  issue  until  a  settlement  was  made*    This  order  posals  for  a 
was  held  not  to  change  the  property  so  as  to  prejudice  ^^u^^ff^j^i. 
lier  title  by  survivorship.     There  was  no  declaration  ^^rife's  right 
that  the  fund  should  be  the  husband's.  *>/.  survivor. 

In  Bond  v.  Simmons  (6),  there  was  no  decree  pro*  ^' 
nounced  altering  the  interests  of  the  husband  and  wife* 
The  .order  was  a  mere  reference  to  the  master  to  re- 
ceive from  the  husband  proposals  for  a  settlement, 
which  the  husband  declining  to  make,  the  executor 
defendant,  at  his  own  request,  was  permitted  to  pay  the 
wife's  money  into  Court,  which  by  order  was  directed 
to  be  laid  out  in  South  Sea  annuities  for  the  benefit 
of  husband  and  wi/e,  subject  to  further  directions. 
Lord  Hcrdmcke^  therefore,  decided  that  the  wife, 
having  survived  her  husband,  was  intitled  to  the  fund. 
The  same  principle  applies  to  the  case  of  Forbes  v* 
Phipps  (c).  The  decree  was,  that  one  sixth  share  of 
a  residue,  to  which  the  wife  was  intitled,  should  be  paid 
to  her  and  her  htisband.  The  wife  died  before  tl^ 
money  was  received,  and  her  husband  being  the  ^surn 
vivor^  it  WIS  determined  that  h^  was  intitled  to  it. 
This  decision  was  authorised  under  the  joint  decree^ 
which  was  the  same  as  a  joint  judgment.  As  the  sur- 
vivor, therefore,  the  husband  took  the  money  under 
the  decree,  and  not  as  his  ^e's  administrator,  so  as  to 
render  the  fund  liable  in  his  hands  to  her  debts. 

And  in  Macauley  v.  Phillips  (d)  no  decree  was  made 
altering  the  rights  of  the  husband  and  wife,  but  the 
last  order  was  for  the  husband  to  make  proposals  for 


*■< 


(a)  M8S.  22  Nov.  1738.  (6)  3  Atk  20.  (c)  1  Bden's 

Rep.  502.    See  also H<n« y.  Woiilfe>  2  B^Uand  B.  424.    {d)  4  Ves. 
Jun.  15.     10  Ves.  91. 
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a  >settlement,  which  he  omitted  to  do :  the  husband 
died,  leaving  his  wife  surviving  him,  who,  it  was  de- 
termined, became  solely  intitled  to  the  residue  of  the 
property. 

But  if  the  settlement  were  approved  by  order  of 
Court,  confirming  the  Master's  report,  it  would  seem 
that  such  order,  according  to  the  terms  of  the  reference, 
would  change  the  property,  and  intitle  the  husband's 
representatives  to  it,  although  he  did  not  live  to  re- 
ceive it  (a). 

[An  order  for  a  payment  of  a  sum  of  money  to  the 
husband,  in  right  of  his  wife,  changes  the  property^  and 
vests  it  in  him,  freed  from  the  wife's  right  by  sur- 
vivorship (6).] 

[In  a  late  case(c)  the  husband  having  assigned  a 
fund  in  Court  belonging  to  the  wife,  an  order  iras 
made,  on  her  examination  and  consent,  that  part  of  it 
should  be  paid  to  the  assignee,  and  that  the  interest  of 
the  remainder  should  be  paid  to  her  for  her  life  for  hf  r 
separate  use,  with  liberty  for  any  persons  intitled,  %o 
apply  at  her  death.  This  was  held  not  to  a£Pect  her 
right  by  survivorship ;  and  on  her  death,  having  survived 
her  husband,  a  transfer  to  her  administrator  was 
directed.! 

Thirdly.  The  effect  of  awards,  and  of  the  wife's 
agreement  in  pais  pendente  Ute^  upon  her  title,  when 
she  survives  her  husband. 

In  the  second  section  (d)  it  was  observed,  that  an 
a^ard  in  favour  of  the  husband  in  regard  to  the  wife's 
leasehold  interest  would  alter  the  property,  and  vest 


(a)  See  the  case  of  Macauley  v.  Phillips^  in  which  the  Master  of 
the  Rolls  inclined  to  this  opinion.  See  post,  chap.  7y  sect.  1,  and 
Steinmetz  ▼.  Halthin,  cited  there,  as  to  the  question  when  the  hus- 
band's right  by  survivorship  will  be  affected  by  the  equitable  right 
of  the  wife  and  children  to  a  provision. 

{b)  Heygate  v.  Annesley,  3  Bro.  C.  C.  362.  {c)  Johnson  v. 

Johnson,  1  Jac.  and  Walk.  472.  {d)  Supra,  p.  185. 
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the  term  in  him ;  and  it  has  been  so  decided  in  regard 
to  her  other  chattels. 

Thus  in  Oglander  v.  Boston  (a\  the  plaintiff,  the  Awardyerts 
widow  of  A9  being  intitled  to  the  surplus  of  the  per-  property  in 
soiuJ  estate  of  J5,  as  residuary  legatee,  and  a  difference  ner  husband^ 
arising  between  her  husband  A  and  the  executor  as 
to  the  residue's  amount,  it  was  referred  to  arbitration, 
and  an  award  was  made  that  the  executor  should  pay 
to  the  husband  1500/. ;  but  before  any  farther  pro- 
ceedings, Af  the  husband,  died.     The  sole  question 
was,  whether  the  wife,  or  the  executor  of  her  husband, 
should  have  the  money?     And  it  was  determined  in 
favour  of  the  husband's  executor ;  because  the  award 
was  a  sort  of  judgment  which,  having  ordered  the 
1500/.  to  be  paid  to  the  husband,  changed  the  pro- 
perty, and  vested  it  in  him. 

Under  the  protection  which  a  Court  of  Equity  affords  but,  pending 
to  the  interests  of  married  women,  it  will  not  permit  ^<^ty™an 
agreements  entered  into  between  her,  or  her  friends  agreement 
acting  for  her,  and  her  husband,  pendente  lite,  to  be  ^^!^ 
obligatory  upon  her ;  so  that  any  arrangement  which,  will  not  bind 
pending  a  suit,  may  be  so  made,  by  which  it  is  agreed  ^^  interest 
that  he,  upon  certain  terms,  shall  have  the  residue  of 
her   property,  will  not,  without  the  sanction  of  the 
Court,  bind  her :  notwithstanding,  therefore,  such  an 
agreement,  if  the  title  of  the  husbanid's  representatives 
rest  solely  upon  it,  his  wife's  right  by  survivorship  will 
take  place. 

Accordingly,  in  Macatday  v.  Phillips  (ft),  after  the 
suit  had  been  instituted  by  the  husband  and  wife  for 
her  property,  a  treaty  took  place  between  them  for 
settling  the  former's  claims  upon  it,  the  husband  having 
been  previously  ordered  by  decree  to  lay  proposals 
before  a  master  for  a  settlement.  After  a  corre- 
spondence had  passed  between  the  solicitors  of  each 


(o)  1  Vera.  396.    But  see  ante,  p.  185,  note  (e),  and  Hunter 
V.  Rice,  15  East,  100.  (ft)  4  Ves.  15. 
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party,  terms  were  finally  settled,  but  before  they  wer^ 
carried .  into  effect  the  husband  died ;  and  the  Court 
decided,  that  such  agreem^it  did  not  bind  the  wife, 
but  that,  as  the  survivor,  she  was  intitled  to  the  pro^ 
perty ;  because  no  act  of  the  Court  had  altered  the 
interests  of  the  parties,  and  the  arrangement,  not 
having  been  approved  of  by  the  Court,  was  nugatory. 

Fourthly.  As  to  the  effect,  upon  the  wife's  title  by 

survivorship,  of  receipt  of  the  money  by,  or  a  transfer 

of  the  funds  to  the  husband,  and  also  of  his  release  of 

them. 

Husband's  If  the  husband  receive  the  money,  legacy,  or  duty, 

T^'spro*      w^icli  was  owing  to  his  wife,  or  if  he  alone,  or  he  and 

pert^  defieats  his  wife,  authorise  a  person  to  receive,  who  actually 

swviv«ra&    obtains  it,  either  of  those  receipts  will  change  the  wife's 

interest  in  the  property,  and  be  a  reduction  of  the 
chose  in  action  into  the  possession  of  her  husband,  de- 
vested of  her  title  to  it  upon  surviving  him ;  and  he 
may  maintain  an  action  for  the  money  so  received  by 
the  person  authorised  as  above  ^a). 

In  DosweU  v.  Earle  (i),  -4,  the  wife  of  JB,  was  in- 
titled  to  9,50L  under  the  will  of  C,  expectant  upon  the 
death  of  D.  The  executor  of  C,  upon  JB's  application^ 
and  with  his  wife's  consent,  paid  the  money  to  B^  he 
undertaking  to  pay  to  D  the  interest  during  her  life. 
The  wife  having  survived  jD,  who  survived  her  hus- 
band, claimed  by  bill  in  equity  the  9^01.  against  her 
husband's  executors ;  but  the  bill  was  dismissed, 
except  Us  But  the  husband's  receipt  or  possession  of  his  wSe's 

g^^^^"^'  chases  in  action  must  be  in  the  character  of  husband, 
trasteeor       in  order  to  defeat  his  wife's  title  to  them  upon  sur*- 

exectttor.         ^^  ^im. 

Thus,  in  a  case  (c)  where  a  trustee  and  executor 
married  one  of  the  residuary  legatees  named  in  tb$ 
will,  it  was  determined  that  his  possession  of  the  tea- 


(a)  RoU.  Abr.  342, 350.    M6or,  452.    Golds.  160.     (i)  1 2  Ves. 
473.        (c)  Baker  v.  HaU,  12  Ves.  497. 
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tataf^tt  personal  estate  wm  to  be  consideTed  as  that  of ^ 

tTustee  and  exe€fator,-^-4ie  having  alb&e  proved  j  so  thait 

\aft  wife's  share  of  the  residue  could  not  be  sufficiently 

reduced  into  possession  to  prevent  its  surviving  to  her 

upon  his  death. 

Upon  the  same  principle  the  case  of  Wall  v.  Tom- 
Bison  (d)  was  decided.  There,  certain  East  India 
stock)  belonging  to  the  wife,  was  transferred  into  the 
names  of  her  husband  and  another  person,  until  trus- 
tees should  be  appointed,  who  were  to  hold  the  same 
upon  certain  trusts  for  the  separate  use  of  the  wife, 
and  which  had  been  verbally  agreed  upon.  The  wife 
having  survived  her  husband,  the  question  was,  whether 
the  stock  belonged  to  her,  or  to  his  legal  personal  re- 
presentatives ?  And  Sir  William  Grants  M.  R.,  said, 
that  the  transfer  of  the  stock  to  the  husband  merely  as 
a  trustee  could  not  be  represented  as  a  reduction  into 
possession  which  would  intitle  his  representatives,  for 
that  it  was  made  diverso  intuitu. 

But  it  would  seem  that  a  transfer  of  the  wife's  stock  SembU, 
into  her  husband's  sole  name  will  be  a  reduction  of  it  ^'g^[^ 
into  his  possession,  and  defeat  her  right  by  survivor-  into  her  hus- 
ship ;  because  such  a  transfer  is  equivalent  to  a  receipt  ^*"^  '^^^ 
of  the  money  by  the  husband,  and  an  act  vesting  the  reduction 
sole  property  in  him.  ^^  ^*  ^*^  ^ 

-rrr-  .  '^      ^  .  ^      ,         pOSSeSfflOn. 

With  respect  to  the  releases  or  acquittances  ot  the 
husband  of  his  wife's  choses  in  action  so  as  to  extin- 
guish her  right  of  survivorship,  it  is  to  be  remarked, 
that  such  is  the  interest  which  he  acquires  in  her  pro- 
perty by  the  marriage,  that  he  may  release  debts  which 
were  owing  to  her  before  its  solemnization  (6) ;  also 
legacies  absolutely  given  to  her  (c)  ;  her  interest  under 
the  statute  of  distributions,  and  the  like.  Such  acts 
he  may  do,  although  he  and  his  wife  be  divorced  d 
mensa  et  thoro;  because  the  marriage  still  subsists  ((/). 


(a)  16  Ves.  413.  (J)  2  RoU.  Abr.  410.         (c)  Gilb.  Eq. 

Rep.  88.    2  Roll.  Rep.  134.  (rf)  Stephens  v.  Totty,  Noy,  45. 

Cto.  EUx,  908.     See  Lewis  v.  Lee,  3  Barn,  and  Cre«.  291. 
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'ttan  for  ^^'  then,  arrears  of  rent  were  permitted  to  accrue 
rent  accrued  whiLst  the  wife  was  single,  and  her  husband  gave  an 
rabaequently  acquittance  for  what  became  due  after  the  marriage, 
then  dae.       ^^'^  then  died,  the  discharge  would  prevent  his  wife 

from  recovering  the  arrears  which  were  due  at  the  time 
of  the  marriage ;  because  they  being  a  debt  owing  to 
the  wife  at  the  time  of  the  marriage,  the  right  to  re- 
ceive them  was  vested  in  her  husband;  his  receipt, 
therefore,  for  rent  posterior  to  those  arrears,  for  which 
he  gave  an  absolute  acquittance,  is  a  dischai^e  of  all 
arrears  to  the  person  charged  with  payment  of  the  rent, 
not  only  against  the  husband  but  his  wife  (a).  Yet, 
unless  the  acquittance  be  under  hand  and  seal,  so  as  to 
be  an  estoppel^  evidence  may  be  given  to  prove  that  the 
prior  arrears  remain  unsatisfied ;  for  it  seems  that  the 
subsequent  acquittance,  if  not  under  hand  and  seal,  is 
merely  a  presumptive  bar. 


(a)  Morton  v.  Hopkins,  Dyer,  271.    Benl.  186. 


i 
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CHAPTER  VI. 

^  Having  in  the  last  chapter  considered  what  acts  of 

f  the  husband  will,  and  will  not,  be  ia  reduction  into  pos- 

^  session  of  bis  wife's  choses  in  action  which  were  im- 

^  mediately  recoverable ;  we  shall  now  further  consider 

I  his  power  over  them,  together  with  his  power  over  such 

others  of  his  wife's  choses  in  action  as  are  in  reversion 
or  expectancy,  by  his  release  or  assignment.  In  doing 
this,  it  is  intended  to  treat  of  the  subject  under  the  fol- 
lowing sections  and  subdivisions : 

I.  The  kusbaniTs  power  over  his  mfe^s  choses  in 
action^  by  release  and  assignment^  at  law  and  in 
eqvity. 
1.  At  law. 
%.  In  eqtutjj. 
•    II.  The  ejffectj  upon  the  wife^s  title  hy  survivorship^ 
of  her  husband's  assignment,  or  the  la'txfs  transfer^ 
of  her  choses  in  action  which  are  immediately  re- 
coverable^ or  are  in  remainder  or  expectancy. 
\.  The  ejffect  upon  the  wife's  titky  as  the  sur^ 
vivor,   qf  the  assignment  to  assignees  in 
bankruptcy,  or  under  the  insolvency  qf  her 
husband,  qf  her  choses  in  action. 
2r  The  effect  of  assignments  by  such  assignees 
upon  such  title  ;  and  qf  sales  qf  reversionary 
interests. 

3.  Tlie  effect  of  assignments  by  the  husband  qf 
his  wife's  choses  in  action  to  a  particular 
assignee  for  a  valuable  consideration  ;  and 

4.  The  effect  qf  the  wif^s  examination  and 
consent  J  in  a  Court  of  Equity,  to  the  assign- 
ment. 


^4 
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Legal  as- 
signments. 

What  inte- 
rests assign- 
able at  law 
by  husband 
alone. 


Wife's  mort« 
gage  in  fee 
an  excep- 
tion. 


I.  The  husband's  power  of  release  md  assignment 
at  law  and  in  equity  over  his  wife's  choses  in  action. 

Independently  of  actual  recovery  and  receipt  of  the 
wife's  choses  in  actio?i  by  her  husband,  there  are  other 
methods  by  which  her  title  by  survivorship  may  be  de- 
featedy — ^as  by  the  assignment  of  them  by  her  husband, 
or  his  agreement  for  the  purpose,  as  before  noticed  (a). 

1.  Then  with  respect  to  the  wife's  personal  property^ 
over  which  her  husband  has  the  sole  and  complete  legal 
power  of  disposition,  he  may,  as  it  seems,  assign  it  at 
his  pleasure. 

The  interests,  amongst  others,  which  are  assignable 
'at  law,  are  the  personal  chattels  of  the  wife  in  pos- 
session, legal  terms  for  years,  elegits  upon  judgments 
issued  before  the  marriage ;  and,  in  analc^  to  this,  be 
has  in  equity  the  same  power  of  assigning  terms  held 
in  trust  for  her,  and  debts  or' sums  of  money  secured 
by  such  terms,  decrees  made  in  favour  of  the  wife  dam 
sola  for  money  and  that,  she  shall  hold  the  pr^nises 
until  slatisfaction  (6). 

But  money  of  the  wife  secured  upon  a  mortgage  in 
fee  is  not  equally  in  the  husband's  power  as  money 
secured  by  a  term  of  years,  so  that  the  decisions  in 
regard  to  the  two  are  different ;  for  a  mortgage  in  fee 
the  husband  cannot  dispose  of  at  law*  The  estate, 
therefore,  continuing  in  ^e  wife,  carries  to  Jier,  sur* 
viving,  the  money  along  with  it(c).  The  security, 
then,  not  being  assignable  without  her  concurrence, 
the  debt  classes  among  her  choses  in  action  (d) ;  which 
we  will  next  consider.   > 

[«.  The  wife's  choses  in  action  are  debts  due  to  her 
on  bond  or  otherwise,  money  in  the  funds,  legacies, 
trust  funds,  and  other  property  recoverable  by  action 
or  suit. 


» 

(a)  iSvprff,  p.  1 78.  (i)   VidtsuprOi  chap,  b,  sect.  2;  also 

Pre.  Ch.  418.    3  P.  Will. 200.    (c)  Precin  Ch.  418.    (d)  2  Vem. 
401. 
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Hie  husband  may  transfer  money   in  the  funds  Wife's  choses 
standing  in  the  name  of  his  wife  (a),  and  may  indorse  h"  ^'J^fer^ii- 
biUs  of  exchange  or  promissory  notes  given  to  her  before  signable  Ly 
or  ^r  marriage  (A).     He  may  also  assign  a  mortgage  ^^^  ^^ 
for  a  tenn  of  years  vested  in  her  (c).     With  respect  to 
these  descriptions  of  property,  he  has,  therefore^  an 
absolute  power  of  disposition. 

With  respect  to  her  equitable  choses  in  action,  i.  e* 
trust  fimds,  legacies,  debts  due  to  trustees  for  her,  and 
other  property  virhich  must  be  sued  for  in  equity,  if 
they  be  immediately  recoverable  by  suit,  the  husband 
may  assign  them  for  valuable  consideration,  and  such 
assignment  *will  be  binding  on  her  if  she  sumves  ((/). 
But  if  he  assign  them  without  valuable  consideration, 
her  right  by  survivorship. will  continue.3 

Accordingly,  in  Wright  v.  Rutter  (e)  which  was  a 
fraudulent  contrivance  of  the  husband  in  order  to  pre« 
vent  his  wife's  right  by  survivorship,  he  having  procured 
her  concurrence  to  the  assignment  of  her  legacy  to 
secure  a  pretended  debt,  but  in  fact  in  trust  for  him- 
self i  Lord  Alvanley^  M.  R.,  declared,  that,  excluding 
the  fraud,  since  the  assignment  was  "without  a  valuable 
consideration,  it  was  void  against  the  wife,  and .  could 
not  defeat  her  title  by  survivorship  (f), 

[With  respect  to  the  legal  choses  in  action  of  the^ 
wife,  i.  e.  those  of  her  choses  in  action  which  are  re- 
coverable at  law,  the  husband  has  not  the  power  of 
assigning  them  at  law,  with  the  exception  of  mortgages 
for  terms  of  years,  and  negotiable  securities.  If  the 
husband  assign  them,  the  assignee,  standing  in  his  place, 
may  during  his  life  sue  for  them  in  the  name  of  the 
husband . and .  wife.     But  if  the  husband,  die  without 


(a)  Sec  3  Ves.  619.     9  Ves.  176.  {b)  Ante,  214. 

(c)  Ante,  1 77,  (d)  Bates  v.  Dand7,  2  Atk.  207.    Earl  of 

Salisbury  v.  Newton,  1  Edeu,  370.  .  (t)  2  Yes.  Jun.  673. 

(/)  See  also  Becket  v.  Becket,  1  Dick.  340.    Johnson  v.  Johnson, 
1  Jac.  and  Walk.  472.     Stamper  v.  Barker,  5  Madd.  157. 
VOL.  I.  Q, 
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having  released  them,  and. before  the  assignee  has  re- 
duced them  into  possession,  the  legal  right  of  action 
will  survive  to'  the  wife.  If  the  assignment  be  without 
7{Juable  consideration,  it  seems  that  it  will  not  be  bind- 
ing upon  her  equity :  and  it  was  said  in  Burnett  v. 
Kmastorij  according  to  the  report  in  Prec«  in  Ch.  118, 
that  the  husband's  assignment  of  the  wife's  bond  would 
not  bind  her  though  made  for  valuable  consideration  : 
this  however  does  not  appear  in  the  other  reports  of 
the  same  case  (a).  In  Packer  v.  Windham  (Jb\  a  bond 
was  held  to  survive  to  the  wife,  although  the  husband 
had  assigned  it  with  other  property  for  payment  of  a 
debt ;  but  it  may  be  in&rred  from  the  statement  of  the 
case  that  the  other  property  included  in  the  assignment 
was  sufficient  to  satisfy  the  debt.  It  seems,  however, 
that  the  principle  on  which  a  purchaser  of  the  wife's 
equitable  chose  in  action  is  intitled  as  against  the  wife 
surviving  (c),  and  on  which  the  husband's  contract  re- 
lative to  her  term  of  years  is  enforced  against  her  l^;al 
right  by  survivorship  (cQ,  must  apply  equally  in  favour 
of  a  purchaser  of  her  legal  choses  in  action ;  and  con-^ 
sequently,  that  her  hudiand's  assignment  of  her  legal 
choses  in  action  which  are  immediately  recoverable 
will  in  equity  be  binding  upon  her. 

There  is  perhaps  a  distinction  in  the  case  of  a  legal 
mortgage  in  fee,  vested  in  the  wife.  The  payment  of 
the  mortgage  money  cannot  be  compiled  without  a 
reconveyance  of  the  legal  estate  to  the  mortgagor  (e\ 
and  as  this  cannot  take  place  without  the  wife's  con- 
currence, the  husband  has  not  the  same  power  over 
property  of  this,  description  as  he  has  over  the  other 
legal  choses  in  action  of  liis  wife.  It  seems,  therefore, 
to  be  doubtful  whether  the  husband's  assignee  for 
valuable  consideration  would  be  intitled  to  the  wife's 


(a)  2  Vem,  401.     2  Frecm.  239.  (b)  Prec.  in  Chan.  412. 

Gab.  Eq.  R^.  98.  (c)  Ante,  p.  225.  (d)  Jnte,  p.  177. 

<«f)  Schoole  Y.  San^  1  €cho.  and  Lef.  1 7a. 
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mortgage  in  iee  agamst  her  legal  right  by  survivorship. 
In  BosviU  y.  Brander  (a),  the  assignees  of  the  hus- 
band, who  had  become  bankrupt,  >vere  held  intitle4 
again^  the  widow^  upon  the  ground  that  the  legal  right 
of  action  upon  the  covenant  for  payment  of  the  money 
Tested  (as  it  was  then  considered)  (Jb)  in  them.     But 
in  the  case  of  an  assignment  by  the  act  of  the  husband, 
the  legal  right  of  action  on  the  covenant,  as  well  as  the 
legal  estat?9  survives  to  t^  wife.     It  is  to  be  observed, 
that  in  Bos^U  v.  Brander^  th^  Master  ^  the  RoUs^ 
though  he  considered  the  assignees  intitl^d  to  recover 
the  money,  doubted  whether  any  equitable  assistance 
would  have  been  given  to  them  against  the  widow.] 

II.  The  effect,  upon  the  wife's  title  by  survivorship, 
of  the  husband's  assignment,  and  of  the  transfer  by  law 
of  the  wife's  choses  in  action,  when  they  are  immediately 
recoverable,  and  when  they  are  in  reversion  or  ex- 
pectancy. 

1.  In  the  first  section  of  this  chapter  it  was  noticed 
that  the  husband  might  absolutely  dispose  of  all  such 
of  his  wife's  personal  estate  over  which  the  common 
law  imparted  to  him  the  power  j  and  in  the  same  section 
some  particulars  of  property  were  described,  of  which 
good  and  effectual  kgal  assignments  might  be  made. 

Of  such  parts,  therefore,  of  the  wife's  personal  estate,  Assigneeg  in 
whether  in  possession  or  remainder,  to  which  her  hus-  i^itie/to  all 
band's  assignment  passes  a  complete  /e^^/ title,  the  con-  sucL  choses 
veyance  wiU  bind  his  wife  although  she  survive  him;  '^Zii^'n 
and  it  will  make  no  difference  whether  the  assignees  title  by  sur- 
claim  under  acts  of  Parliament,  or  under  assignments  ^^"^^  if  ^^ 
made  by  himself  for  or  without  value ;  because  by  such  can  makeK>ut 
dispositions  the  contingent  interest  of  the  wife  is  de-  *  "^^^  *^ 
stroyed,  and  there  is  no  equity  for  her  against  the  legal 
consequences  of  these  transactions,  for  cequitas  sequitur 
kgem.     And  in  those  instances,  although  the  husband 


(a)  P.  W.  458.  {h)  On  this  point  see  the  next  section. 
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die  before  his  assignees  recover  the  property  assigned  to 
them,  they  will,  nevertheless,  for  the  reason  last  men- 
tioned, have  a  right  to  recover  and  enjoy  it  against  any 
claim  of  the  widow  in  respect  of  her  general  title  by 
survivorship  {a). 
Not  80  when       But  when  the  property  of  the  wife  assigned  by  her 
18  mere^^  husband  is  not  of  legal  cognizance,  but  merely  equi- 
equitable,  for  table^  SO  that  the  assisniment  of  it  can  only  be  enforced 
tak^  it  8ub-    ^^  *  Court  of  Equity ;  in  such  and  the  like  cases  the 
ject  to  the      assignees  of  the  husband-bankrupt^  or  his  assignees 
Sewffe.''^      claiming  under  the  insolvent  debtor's    acts,    or  his 

assignees  under  a  deed  of  trust  to  pay  his  debts  {b\  take 
the  property  subject  to  all  the  wife's  equities  upon  it 
against  her  husband  (c). 

This  proposition  may  be  now  considered  as  established 
by  the  solemn  decision  of  Sir  William  Grants  M.  R.> 
in  Miff  or d  v.  Mitford^d);  but  previously  to  it,  so 
strong  was  the  opinion  that  the  effect  of  assignments  by 
the  acts  of  law  would  bar  the  wife's  right  by  survivor- 
ship to  her  choses  in  action,  whether  immediately  re- 
coverable, or  in  reversion  or-expectancy,  that  the  sound- 
ness of  his  Honour's  judgment  has  not  been  generally 
considered  as  unimpeachable.  The  case  of  Mitfordy* 
Mitford  was  to  the  following  effect  :— 

A  bequeathed  SOOO/,  to  trustees  to  place  at  interest, 
and  to  pay  such  interest  to  B  for  life  or  until  she  mar- 
ried ;  and  upon  her  death  or  marriage  A  gave  the  capital 
amongst  C  and  jD,  and  E  the  wife  of  M.  equally,  Mt 
the  husband  of  jE,  became  a  bankrupt,  obtained  his 
certificate  aud  died,  leaving  his  wife  E  surviving :  B 
afterwards  married.     The  question,  which  was  raised 


(a)  2  Ves.  Jun.  606^682.  (6)  See  Pryor  v.  Hill,  4  Bn. 

S*  C.  139.  2  Atk.  422.  If  the  trust  deed  be  for  payment  of 
creditors,  who  execute  it  and  release  the  debtor,  it  seems  to  stand 

■  on  the  same  footing  as  any  other  assignment  for  valuable  considera- 
tion.   See  11  Ves.  620.    *  ((?)  2  Dick,  491.     2  Madd.  1 C 

.  ((f)  9  Ves.S7. 
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upon  tke  bill  of  the  surviving  trustee,  was  whether, 
netwithstaoding  the  bankruptcy,  the  wife  was  or  was 
not  intitled  by  right  of  survivorship  to  her  share  of  the 
8000/.,  which  had  been  invested  in  ^percent,  consols? 
And  4firr  William  Grant,  M.  R,,  after  a  review  of  all 
the  cases,  decided  in  favour  of  the  wife,  upon  the  prin- 
ciple, that  this  being  a  chose  in  action  and  not  reduced 
into  possession  during  the  husband's  life,  survived  td 
her ;  and  that  an  assignment  under  a  commission  of 
bankruptcy,  although  it  passed  her  share,  passed  it  to 
the  assignees  sub  modo,  viz,  provided  they  received  the 
«hare  or  its  value  during  the  marriage,  and  that  the 
commission  or  assignment  did  not  of  itself  necessarily 
wtercept  the  wife's  right  of  survivorship  (a). 

It  is  ohservable  in  this  case,  that  the  subject  was 
solely  within  the  jurisdiction  of  equity,  and  that  the 
assignees  had  no  remedy  but  by  means  of  the  Court  of 
Chancery  j  which  Court,  in  analogy  to  the  rule  of  law, 
decreed,  that  as  neither  the  husband  nor  his  assignees 
had,  during  his  life,  reduced  the  wife's  share  into  pos- 
session by  sale  or  othei*wise,  it  necessarily  survived  to 
,  her  upon  his  death.  It  is  conceived,  therefore,  that 
there  is  no  solid  reason  for  disputing  the  propriety  of 
the  decision. 

.  With  respect  to  Bosvill  v.  Brander  (b\  one  of  the 
cases  supposed  to  militate  against  the  above  authority, 
it  is  to  be  observed  that  Sir  Joseph  JekjfU,  M.  R.,  after 
much  discussion  and  great  consideration,  at  first  decided 
in  favour  of  the  wife,  and  afterwards  against  her;  so  that 
it  contains  decisions  both  ways,  and  shows  the  unsettled 
state  of  that  Judge's  mind  upon  this  subject.  The  pro- 
perty was  a  mortgage  in  fee  belonging  to  the  wife,  the 
title  deeds  were  in  the  hands  of  the  assignees,  and  the 
>vidow  filed  a  bill  for  them,  and  to  have  the  benefit  of 
the  mortgage.     And  the  Master  of  the  Rolls  seems  to 


<«)  S.  P.  Parker  y.  Dykes,  1  Eq.  Ca.  Ab-  54.     GAyner  t.  Wil- 
kinson, 2  Dick.  491.     1  & «.  ('.  C,  50.  ;j.  Uj)  1  P.  Will.  458. 
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have  considered  it  a  material  feature  in  the  case  that  th^ 
suit  was  bt/  and  not  against  the  widow  (a  eircuifista&ce 
at  present  of  no  consideration),  as  afterwards  will  appear. 
His  Honour  admitt^  the  geherd  principle,  that  the 
assignees  claiming  utider  the  husband  could  not  be  in 
a  better  situation  than'  the  husband  would  have  been : 
the  necessary  consequence  of  which  one  would  have 
Supposed  to  have  been  a  decree,  that  as  the  husband's 
interest  was  subject  to  the  wife's  right  of  siirvivor^py 
so  it  should  be  in  the  hands  df  his*  assignees^ ;  and  that 
since  neither  he  n<5r  they' iA  his  lifetime  fedticed  the 
debt  into  possession,  it  neceissarily  survived  to  the  wife, 
according  to  the  first  decision.  Under  such  circum- 
stances it  is  conceived,  that  this  case  cannoit  be  fairly 
adduced  to  impeach  the  decision  in  Mitford  v.  Mitford. 
And  as  to  the  case  of  Miks  v.  Williams  (a),  another  of 
those  cases,  the  only  point  decided  wae,  that  the  hus- 
band's certificate  under  his  bankruptcy,  if  well  pleaded, 
would  have  been  a  bar  to  an  action  brought  against 
him  and  his  wife  upon  a  bond  giv^n  by  her  before  nuff- 
riage ;  so  that  the  present  <juestion  was  not  there  de- 
cided. And  with  respect  to  Pringle  v.  Hodgson  {b\ 
the  last  of  those  cases.  Lord  Rosslyn  probably  consi^ 
dered  stocky  which  stood  in  the  wife's  name  at  the  time 
of  the  marriage,  as  not  being  either  in  the  nature  of  a 
chose  in  action,  or  an  equitable  interest,  and  that  such 
impression  produced  the  decree  in  that  case  against  the 
wife  in  favour  of  the  assignees.  These  two  latter  cases, 
therefore,  do  not  appear  to  shake  the  solidity  of  the 
decision  in  Mitford  v.  Mitford,  which  was  a  deter- 
mination upon  the  wife's  reversionary  interest  (c),  and 
the  property  could  not  be  reduced  into  possesaion  in 


(a)  1  P.  Will.  249.  (b)  3  Ves.  617.     In  this  case  Aeleffd 

right  to  the  stock  had  been  changed  by  a  transfer  from  the  wife's 
name  to  trustees.  (c)  The  interest  was  reversionary  at  the 

time  of  the  bankruptcy,  but  by  the  marriage  of  Charlotte  Mitford 
it  became  a  present  interest  before  the  husband's  death. 


\ 
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i\ie  ordinary  acceptation  of  those  tenns.     Sir  William  If  therefore 
Granfa  observation,  that  the  wife's  property  being  a  y^^^^d  the 
c\iose  in  action  and  not  reduced  into  possession  during  property  be 
t\ie  husbfuid's  life,  survived  to  his  wife,  must,  it  is  pre-  "?*  disposed 

'  ...        of,  or  received 

sumed,  be  considered  in  an  extensive  sense,  importing  by  the  as- 
thtt  the  assignees  baring  neither  reduced  the  property  fignees,  her 
into  their  possesrion  (which  in  this  case  they  had  not  prevail. 
the  opportunity  of  doing),  nor  disposed  of  it  for  value 
in  the  lifetime  of  the  hudmnd ;  since  the  wife,  there- 
fore, would  have  been  intitled  to  it  against  the  repre- 
sentatives of  her  husband,  she  was  equally  so  intitled 
against  his  assignees  in  bankruptcy.  This  interpreta- 
tion of  the  expression  of  the  Master  of  the  Rolls  is 
founded  upon  what  has  been  before  said  in  regard  to 
the  husband's  l^al  power  over  his  wife's  personal  estate, 
where  it  appeared  that  his  assignment  of  her  real  chattels, 
whether  in  possession  or  remainder,  intercepted  at  law 
her  title  by  survivorship  (a),  and  that  Courts  of  Equity, 
acting  in  analogy  to  the  legal  rule,  inforced  against  his 
wife  surviving  him  his  agreement  to  mortgage  or  assign 
them  (Ji). 

£With  respect  to  the  legal  choses  in  action  of  the 
wife,  it  was  the  opinion  of  Lord  Macclesfield^  in  Miks 
V.  Williams  (c\  tlmt  the  assignment  in  bankruptcy  passed 
them  freed  from  the  wife's  right  of  survivorship,  and 
that  the  assignees  might,  under  the  statute,  1  Jac.  1, 
c.  25,  sue  for  them  in  their  own  name,  either  before  or 
after  the  husband's  death.  This  was  followed  in  Bos- 
vill  V.  Brander  (d) ;  but  in  Ea^parte  Cojfsegame  (e), 
Lord  Hardmcke  thought  that  tiie  statute  only  gave 
the  assignees  such  right  of  action  as  the  bankrupt  might 
have  had.  The  cases  of  Miks  v.  Williams  and  Bosvill 
V.  Brander  were  reviewed  in  Mitjbrd  v.  Mit/brd,  and 
the  judgment  in  the  latter  case  applies  in  principle  to 
legaJ  as  well  as  to  equitable  debts.     It  seems  therefore 


(a)  Chap.  5,  sect.  2.  (b)  Supra,  p.  1/7.  (c)  I  P.  W. 

255.     10  Mod.  160—243.         (//)  1  P.  W.  458.        (e)  1  Atk.  192. 
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that  the  legal  choses  in  action  of  the  wife  (with  the 
exception  of  those  over  which  the  husband  has  an  abso- 
lute power  of  alienation)  (a);  will  survive  to  the  wife, 
as  against  the  husband's  assignees  in  bankruptcy,  unless 
reduced  into  possession  in  his  lifetime.  ]• 
And  temhle  2.  If,  then,  Courts  of  Equity  pursue  the  legal  ana- 
that  assig-      |^gy  j^.  ^^^^  ^q  follow,  that,  since  the  husband  is  en- 

nees  may  ,  .        . 

flispose  of  abled  at  law  to  release  his  wife's  choses  in  action,  in 
the  choses,  which  he  has  an  immediate  interest  (A),  or  an  interest 
and  bar  '  expectant  upon  an  event  which  may  by  possibility 
wife's  right  happen  during  the  marriage  (c),  that  class  of  his 
^]p  ~    assignees  before  described  will  have  a  right  to  dispose 

of  such  choses  in  action  for  value,  if  the  disposition  be 
made  diu*ing  the  coverture,  and  that  it  will  defeat  the 
wife's  title  by  suinrivorship  (rf). 
The  sup.  But  it  must  be  noticed  that  sales  of  reversionary 

posed  rule  interests  are  almost  rendered  impracticable,  from  an 
reversionary  understanding  that  dispositions  of  them  by 'private 
interests  are  contract  will  in  general  be  set  aside  for  the  least  inade* 
1^  the  i^l  quacy  of  price,  and  that  proof  of  the  full  value  lies  upon 
value  be  the  purchaser,  «.  c.  he  must  prove  that  fact,  without  the 
^^dcrcd^"'     vendor  being  required  to  show  the  contrary.     This, 

however,  seems  to  be  a  mistake ;  for  all,  or  the  great 
majority  of  the  cases,  merely  establi^  this  doctrine  in 
-  instances  of  expectant  heirs,  or  of  persons  who  may  be 
coneddered  to  be  adopted  as  such  from  their  relation  to 
the  family  (e). 

The  principle  is  public  policy,  in  order  to  prevent 
deception  upon  parents  and  ancestors,  no  parties  to  the 
transactions ;  and  who,  in  ignorance  of  them,  are  induced 
to  leave  their  properties  to :  be  divided  among  usurers 
and  common  adventurers,  instead  of  their  heirs,  whom 
they  intended  to  be  beneficial  inheritors  and  successors 


(a)  Ante,  p.  225.  {h)  Touclist.  333.  2  Roll.  Abr.  410,  pi.  50. 
(0  2  RoU.  Kcp.  131.  Gill).  Eq.  Rep.  S^.  1  Salk.  327.  (rf)  2  P, 
W  ill.  608.  y  Mod.  1 02.  (r)  1)  Vcs.  246.  IG  Ves.  512.  17  Vcs, 
•J').    3  \'es.  and  Bca.  1 17. 
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to  tlieir  fortunes.  But  this  exception  of  expectant  heirs 
out  of  orditiary  cases  appears  to  have  been  opposed  by 
some  learned  judges ;  and  I  think  that  it  will  be  found, 
upon  examining  the  authorities  prior  to  Peacock  and 
Evans,  after  referred  to,  that,  whatever  might  have 
been  the  dicta  of  judges,  the  cases  were  decided  not 
upon  inadequacy  of  value  only,  but  upon  gross  frauds 
and  impositions,  which  ought,  and  would  have  set  aside 
any  contracts  (a).  In  Cunvin  v.  Miller  (b)  Lord  King 
relieved  the  heir.  That  case  is  very  shortly  reported, 
and  may  have  omitted  to  state  many  particulars.  In 
Cheiterfitld  v.  Jansan  (c),  which  was  decided  upon  the 
subsequent  confirmation  of  the  original  transaction, 
Burnet  J.  said,  it  might  be  too  rigid  to  say  that  an 
heir  should  not  borrow  upon  an  expectancy,  as  some 
persons  are  so  niggardly  and  sparing  to  their  children, 
that  a  poor  heir  might  starve  in  the  Desert  with  the 
land  of  Canaan  in  his  view,  if  he  could  not  relieve 
himself  by  borrowing  upon  an  expectancy;  but  as 
modem  authorities  (c?)  have  established  that  although 
an  expectant  heir  may  mortgage  or  sell  his  expectancy, 
yet  if  the  full  value  be  not  obtained  the  transaction 
shall  be  void,  the  consequence  of  this  rule  is  to  exclude 
the  fair  and  honest  purchaser,  who  will  not  run  such  a 
risk;  and  to  admit  the  usurer,  and  rapacious  money- 
lender, who  will  incur  it,  but  only  upon  the  most  exor- 
bitaqt  terms;  so  that  the  severity  and  uncertainty  of  the 
rule  defeats  its  own  end.  Probably,  the  more  effectual 
principle  would  have  been,  to  have  established  the  con- 
tract of  the  heir  in  all  cases  where  it  would  have  been 


{a)  Nott  V.  Hill,  and  BiU  v.  Price,  1  Vera.  J  67,  467.  Barnej 
T.  Tyson,  2  Ventr.  359.  Ardglasse  v.  Muschamp,  1  Vern.  237* 
Lanjplugh  v.  Smith,  2  Vern.  77-  Beray  v.  Pitt,  2  Vern.  14,  and 
Twialeton  v.  Griffith,  1  P.  Will.  310.  (6)  3  P.  Will.  292,  note, 

(f)  I  Atk.  301.  (d)  Evans  v.  Chesshire,  Belt's  Supp.  to  Vcs. 

Sen.  300.  Peacock  and  Evans,  1 6  Ves.  5  ]  2.     Gowland  v.  De  Faria, 
)7  Ves.  Jun,  20.     Bowes  v.  Heapcs,  3  V'cs.  and  Bca.  1 17. 
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binding  upon  other  persons,  and  to  hare  relieved  him 
when  and  when  only  undue  adTantage  bad  been  taken 
of  his  necessities^  and  a  gross  unconscionable  bargain 
had  been  made  with  him.     In  Hill  v.  CaiUavel(a\ 
which  was  the  case  of  a  son  aged  twenty-four,  who  guve 
his  bond  for  the  payment  of  520/!.  within  six  months 
after  the  death  of  his  father,  then  of  the  age  of  seventy. 
Lord  Hardmcke  observed  that  the  circumstancea  were 
suspicious,  but  intimated  that  he  could  not  relieve 
against  the  transaction  without  proof  of  imposition. 
Great  inconvenience  in  practice,  and  much  litigation, 
have  arisen  from  the  law  being  established  as  above  ; 
and  it  is  considered  impossible  to  recommend  a  purcliaser 
to  accept  a  title  that  depends  upon  so  uncertain  a  calcu- 
lation 9s  the  price  being  the  full  value  of  the  reversion, 
which  is  left  to  the  opinion  of  a  judge  in  each  particular 
case,  and  upon  which  it  may  frequently  happen  that 
any  two  or  more  persons  may  disagree ;  so  that  at 
present  Bumefs  observation  is  realised,  that  the  ex- 
pectant heir  must  either  starve  in  the  sight  of  Canaan^ 
or  fall  into  the  hands  of  rapacious  money-lenders,  except 
the  Court  should  relax  the  rule  in  the  instances  after 
mentioned  of  sales  by  public  auction,  although  not  so 
productive  as  bondjide  sales  by  private  contract.     The 
inconvenience  felt  in  this  instance,  from  the  uncertainty 
of  the  law  as  applicable  to  each  case,  shows  the  propriety 
of  all  the  rules  of  law  being  made  clear,  and  followed  in 
all  cases  to  which  they  apply,  until  an  alteration  be  made 
with  the  concurrence  of  all  or  the  majority  of  the  proper 
Judges.     Experience  has  proved  the  truth  of  the  pro- 
position, that  misera  servitus  est  ubi  lea:  est  vaga  ;  and 
it  has  been  ascertained  by  the  same  unerring  test  that 
there  is  less  inconvenience  in  acting  upon  an  unsatis- 
factory principle  which  has  acquired  the  force  of  law  by 
decisions,  than  when  the  private  opinion  or  views  of  a 
single  Judge  have  induced  him  to  set  at  nought  the 

(a)  1  Ves.  Sen.  122. 
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deteiminations  of  hk  predeceasors  and  the  opinions  of 
Us  cotemporariesi  and  to  decide  against  them. 

It  19  pi^suined  that  the  cases  do  not  extend  to  in-  The  above 
staoees  #here  the  persons*  intitled  to  remainders  or  Jn^'JJ^^ 
revenions  we  not  the  expectant  heirs,  or,  from  their  case  of  ez-^ 
relation  to  the  family,  are  not  to  he  considered  in  the  SS^JJJ^ 
ttme  character.  standliig  in 

Thus  in  the  case  of  Gwynne  v.  Heaton{a\  Lord  that  relation. 
T/mrhw  said,  that  ^a  remainder-man  might  sell  or 
give  away  his  remainder,  and  the  Court  will  not  take 
it  away  fi^m  the  ptirchaser  or  donee ;  that  an  inade-* 
quate  consideration  is  not  alone  sufficient  to  vitiate  the 
contract,  although  in  order  to  do  s^  it  must  be  inade- 
quate. Where  it  is  sold  for  a  sum  grossly  inadequate, 
the  Court  has  never  suffered  it  to  stand/^ 

In  Batiy  v.  Lloyd  (li)y  the  defendant  agreed  with 
the  ^aintiff,  intitled  to  an  estate  after  the  death  of  two 
old  women^  to  give  to  her  350/.,  in  consideration  of 
being  paid  7OOA  at  the  deaths  of  these  two  old  women ; 
and  the  plakitiff  was  to  secure  the  700/«  upon  a  mort^ 
g9ge  of  her  reversionary  estate.  The  women  died  two 
years  afterwards,  and  the  suit  was  instituted  to  be  re- 
lieved agonist  the  bargain ;  but  the  Court  refused  to 
interfere,  observing  that  nothing  ill  appeared  in  the 
transaction. 

And  in  Cole  v.  Gibbons  (c).  Lord  Talbot  took  the 
distinction  between  young  heirs  and  other  persons. 

The  conclusion  to  be  drawn  from  the  old  and  new 
cases  seems  to  be  thifi^:— 4hat  the  heir  may  sell  or 
incumber  his  reversionary  or  expectant  property  by 
private  contract,  if  the  sale  be  for  the  full  value,  or  if 
the  incumbrance  be  made  upon  fkir  terms.    *      . 

And  probably  it  may  be  considered,*  that  a  stranger 
may  sell  his  remainder  or  reversion  for  the  best  price 
which  he  can  get,  although  it  may  be  at  an  undervalue. 


(a)  1  Bro-  C.  C.  6.        (A)  1  Vern.  141.         (c)  3  P.  WiU.  294. 
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if  there  be  no  fraud  or  imposition.  I  have  used  the 
word,  **  probably/'  in  consequence  of  the  general  im- 
pression that  the  reversionary  interests  of  no  persons 
can  be  sold  by  private  contract,  except  at  their  utmost 
value.  There  are  indeed  numerous  dicta  in  support  of 
that  impression,  but  I  find  no  case  distinctly  determined 
to  that  effect.  The  instance  of  an  expectant  heir  was 
the  first  exception  to  a  person's  power  of  free  disposi- 
tion of  his  property  upon  the  principle  before  stated. 
That  principle  was  next  extended  to  the  more  imme-- 
diate  members  of  the  family,  under  the  supposition,  as 
it  is  conceived,  of  the  reversionary  interest  being  in- 
tended as  a  portion  or  provision,  and  therefore  within 
the  principle  of  the  expectant  heir.  Thus  far  the  cases 
have  advanced,  and,  as  I  believe,  no  farther.  When^ 
therefore,  the  inconvenience  of  the  exception  which 
has  been  established  is  considered,  and  its  insufficiency 
to  answer  the  end  of  its  formation,  and  the  general 
sentiinent  in  disfavour  of  it,  it  may  not  be  considered 
as  too  speculative  or  rash  to  suppose,  that  when  the 
question  comes  fairly  before  the  Court  upon  the  vididity 
of  the  sale  of  a  reversionary  interest  belonging  to  a 
stranger,  the  contract  will  not  be  vitiated  from  mere 
inadequacy  of  consideration  alone,  and  which  would 
not  avoid  it  in  general  instances.  It  appears  before, 
that  there  is' no  want  of  authority  for  such  a  determi- 
nation :  the  dictum  of  Lord  Thurlow  and  the  decrees 
of  Lord  Hardwiclce  and  Norths  Lord  Keeper,  may  be 
considered  a  sufficient  foundation  upon  which  (o  build 
such  a  decree. 

The  cases  have  not  proceeded  to  the  length  of  avoid- 
ing sales  by  expectant  heirs  of  their  reversionary  in- 
terests by  public  auction.  Perhaps  the  money  arising 
from  such  sales,  and  upon  fair  competition,  would  be  con- 
sidered the  value  of  the  property,  and  bind  the  heir ; 
since  it  might  reasonably  be  presumed  in  such  transac- 
tions, and  in  the  absence  of  proof  to  the  contrary,  that 
there  was  no  imposition,  no  undue  advantage  taken  of 
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his  necessities,  and  therefore  that  such  sales  did  not  fall 
within  the  modem  authorities  before  referred  to. 

Considering  that  a  married  woman  is  under  the 

special  protection  of  a  Court  of  Equity  in  respect  of 

her  equitable  property ;  in  sales,  therefore,  of  her  re- 

rersionary  interests  by  the  husband  or  his  assignees  in 

imnkraptcy,  &c.  it  may  be  thought  the  most  eligible 

method  to  do  so  by  public  auction  (a)  (2»). 


(a)  Since  writing  the  above  observations  I  have  been  favoured  with 
the  manuscript  of  a  case  preparing  for  the  press  by  Mr.  Maddock, 
•in  which  a  sale  by  public  auction  of  a  reversionary  interest  by  an 
expectant  heir  was  established  by  the  present  Vice  Chancellor. 
The  case  was  Shelley  v.  Nash  *.  The  plaintiff  was  intitled  to  the 
reversion  of  8000/.  sterling  upon  the  death  of  the  survivor  of  liis 
father  and  grandfather;  the  former  of  the  age  of  sixty^  and  the 
huter  of  eighty  or  near  ninety^  the  plaintiff  being  twenty-two. 
The  plaintiff  advertised  his  reversion  to  be  sold  by  public  auction  in 
Mardi^  1814^  at  which  time  the  sale  took  plaoe^  and  the  defendants 
were  declared  the  highest  bidders  at  the  sum  of  2593/.  lOs.  The 
giand&tker  died  in  January,  1813.  The  object  of  the  bill  was, 
that  the  heir  should  be  relieved  against  the  sale.  Morgan,  the 
Actuary,  deposed  that  at  the  time  of  the  sale  the  reversion  was 
wiHrth  3540/.,  and  that  5860/.  only  ought  to  have.been  secuared  to 
be  paid  upon  the  happening  of  the  contingency,  in  consideration  of 
the  sum  of  2593/.  lOs,  Frend,  another  actuary,  was  of  opinion  that 
3653/.  was  the  fair  price  of  the  contingency,  but  said  that  in  and 
since  July,  1814,  a  great  change  had  takdn  place  in  the  value  of 
money>  and  that  he  considered  2561/.  lOf.  in  and  since  that  month 
to  be  the.  value,  of  the  reversion  of  8000/. ;  and,  that  hud  he  been 
asked  in  the  above  month  what  might  be  expected  for  the  advance 
of  2593/.  lOs.  he  should  have  replied  8099/. ;  and  he  observed,  that 
in  contracts  of  the  like  nature,  the  contingency  of  a  latosuii  must 

{b)  On  the  subject  of  transactions  relating  to  reversionary  in- 
terests see  Davis  v.  Duke  of  Marlborough,  2  Swan.  108,  and  Mr. 
Swanston's  note,  p.  139. 

Notwithstanding  the  case  of  Shelley  v.  ,Nash,  sales  by  auction  of 
reversionary  interests  will  not  in  all  cases  be  supported.  In  Fox  v. 
Wright^  6  Madd.  Ill,  affirmed  by  the  Lord  Chancellor  on  appeal, 
the  Court  interfered  by  injunction  against  a  post  obit  bond,  which 
had  been  sold  by  auction. 

*  28th  May,  1818.    Since  reported,  3  Madd.  232. 
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Assigiiment 
by  husband 
of  his  wife's 
reversionary^ 
choses  in 
action  for 
▼alue. 


The  case  of 
Homsbif  V. 
J>tf  consi- 
dered. 


If,  then,  such  assignees  are  able,  by  their  assignment 
for  value,  to  bar  the  wife's  title  by  snryivorship  to  her 
own  reversionary  choses  in  action,  for  the  reasons  be- 
fore given,  it  follows  that— 

3.  An  assignee  of  the. husband,  for  a  valuable  consi- 
derati(m  of  the  ydfeV  choses  in  action,  whether  they  be 
immediately  recoverable  (a),  or  be  in  rei;nainder,  or 
expectant  upon  an  event  which  may  possibly  happen 
during  the  marriage,  will  also  be  intitled  to  hold  them 
against  the  wife's  claim  by  survivorship. 

The  reader  must  consider  the  power  of  the  husband, 
to  assign  for  value  his  wife's  reversionary  choses  in 
action,  as  a  point  not  yet  finally  settled.  The  opinions 
of  n&ost  of  the  modem  equity  Judges  have  been  doubt- 
ful upon  the  subject :  but  I  am  not  aware  of  any  judicial 
opinion  or  decision,  that  the  assignee  could  not  retain 
his  purchase  against  the  wife's  title  by  survivorship, 
except  the  determination  c^  the  present  Master  of  the 
Rolls,  in  the  case  after  stated ;  and  a  dictum  of  Sir 
William  Grants  M.  R.,  that  a  husband  can  dispose  of 
his  wife's  prqperty  in  expectancy  again^  every  one  but 
his  wife  surviving  him  (V).  On  the  contrary  side  of 
the  question  stand  the  names  of  Lords  Hardwicke^ 
King,  and  Ahanley  ;  as  will  appear  from  the  remarks 
which  willjbe  made  upon  the  decision  of  Sir  Thomas 
Phamr^  in  Homsby  v.  Lee  (c). 

In  that  case  the  wife  was  intitled  ta  certain  trust-stock 


»♦*■ 


V  u*  n 


be  taken  into  consideration.  His  Honour  decided  in  &yoar  of  the 
bai^ain^  and  dismissed  the  bill  ijoith  costs,  observing,  that  the  prin- 
ciple of  the  rule  laid  down  by  the  modem  cases  could  not  be  applied 
to  sales  of  reversions  by  auction;  that  sales  by  auction  was  eoidemce 
of  the  market  price ;  and  pretended  sale  by  auction  to  cover  prhaie 
bargains  would  operate  nothing.— -iSTo^^  by  the  Author, 

(a)  A  form  of  assignment  is  given  in  Appendix,  No.  6,  Vol.  ii. 
(b)  I  Ves.  and  Bea.  405.  [c)  2  Madd  1 6.  In  a  recent  case,  not 
yet  reported,  a  similar  decision  was  pronounced  by  Sir  Thomas 
Plumer,  upon  full  consideration.  See  some  remarks  on  this  point 
in  the  Addenda  at  the  end  of  Vol.  ii. 
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upon  the  death  of  her  mother ;  and  she  and  her  husband 
ssfflgned  it  to  secare  an  annuity  granted  by  him*    The 
husband  took  the  benefit  of  the  insolvent  debtors  acts, 
and  a  general  assignment  of  his  property  was  made. 
The  mother  then  died,  and  afterwards  the  husband, 
witbout  any   act  having  been  done  by  him  or  his 
sss^inees  during  the  mother's  life  (a)  to  reduce  the 
fimd  into  possession.     The  question  was,  between  the 
wife^  the  grantee  qftke  anntdtify  and  the  assignee  under 
the  insolvent  debtors  acts :   and  Sir  Thomas  Plumer 
decreed  the  trust  fund  to  the  wife  against  the  annuitant^ 
because  the  assignment  (although  made  for  value  to  a 
particular  assignee)  did  not  bind  the  wife's  right  of 
survivorship.     And  he  decided  against  the  assignee 
under  the   insolvent  debtors  acts,  because  the  assign- 
ment had  no  greater  effect  than  lihat  in  bankruptcy, 
which  has  been  before  considered. 

Sir  Thomas  Pbimer^s  decree  against  the  annuitant 
is,  I. believe,  the  first  decision  ihat  the  reversionary! 
interests  of  the  wife  in  choses  in  action  cannot  be 
assigned  by  her  husband,  even  for  value,  ao  as  to  bar 
her  title  by  survivorship.  This  judgment,  then,  pur- 
porting to  settle  a  new  point  of  equity,  .the  reader  will 
reasonably  expect  that  it  should  not  be  passed  over  in 
silmee,  especially  when  so  much  'doubt  had  previously 
been  entertained  upon  the  subject.  His  Honour's  de« 
cbdon  agamst  the  annuitant  was  made  upon  the  prind- 
pie,  that  a  patticular  assignee  of  the  husband  cannot 
be  in  a  better  situation  than  his  assignees  under  a 
general  assignment  in  bankruptcy.  But,  with  all  due 
respect  to  so  high  an  authority,  it  is  conceived,  that  it 
will  be  difficult  to  apply  that  principle  to  the  two 
cases :  for  assignees  in  bankruptcy  are  merely  placed 
in  the  situation  of  the  husband  by  the  assignment, 
under  the  directions  of  the  statutes,  with  his  rights  and 
powers ;  but  his  assignee  for  a  valuable  consideration 

(a)  S^  2  Dick.  491. 
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claims  under  the  execution  of  his  legal. power;  the 
latter  assignee,  therefore^  is  not  in  the  same  situation 
as  general  assignees  in  bankruptcy,  but  his  case  re- 
.  sembles  that  of  the  assignee  for  value  of  such  general 
assignees :  hence,  if  the  husband's  assignee  for  value 
have  a  good  title  in  equity  against  the  wife,  it  follows 
that  the  assignee  claiming  under  the  husband's  as- 
signees in  bankruptcy  must  have  a  similar  title.    The 
simple  question  appears  to  be,  has  the  husband  a  power 
to  assign^  for  a  valuable  consideration,  his  wife's  choses 
in  action,  so  as  to  bind  her,  surviving  him  ?    In  at- 
tempting to  answer  this  questiop,  it  is  necessary  to 
consider  the  husband's  power  at  the  common  law,  4iYer 
this  species  of  property,  and  his  power  over  it  in  equity. 
*  With  respect  to  his  power  at  law,  it  was  asked  in 
Homsby  v.  Xee,  if  a  deed  assigning  a  reversionary 
interest  was  a  reduction  of  it  into  possession  ?    The 
answer  must  be,  surely  not ;  it  is  not  an  actual  receipt 
of  the  thing  itself,  ^though  it  certainly  is  of  its  xxjUue. 
But  there  are, other  methods  by  law  besides  actual 
reduction  into  possession,  by  which  the  husband  is  al- 
lowed to  exercise  his  legal  right  over  his  wife's  choses 
in  action,  and  to  defeat  her  title  by  survivorship,  viz* 
the  dispc^ition  of  her.ii2/erej^  in  such  of  them  .as  are 
legally  transferrible,  by  assignment^  without  any. dis- 
tinction whether  the  interest  be  immediate  or  in  re** 
mainder  (a) ;    and  the  passing  or  extinguishment  of 
her  interest  in  such  of  them  as  are  not  assignable,  by 
his  release.    The  husband's  power  to  assign  at  law  his 
wife's  terms  for  years,  whether  in  possession  orin  re- 
mainder, and  his  power  to  do  the  same  by  contract  in 
equity,  in  analogy  to  his  legal  right j  has  been  before 
showii  (6)  ;  but  his  power  of  releasing  his  wife's  choses 
in  action,  whether  her  interest  in  them  be  inuuediate 
or  in  expectancy,  has  not  been  regularly  detailed. 
.    The  interest  acquired  by.  the  husband, .  upon  ■  his 


(n)  See  infra,  chmp.  5>  seet.  2,  pi.  3.  •      {fi)  See  last  reference. 
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marriage,  in  the  debts  due  to  his  wife,  enables  him  to 
release  them  so  as  to  bind  her  (a). 

So  also  he  may  release  all  rights  accruing  to  her 
during  the  marriage  (b). 

That  the  husband  may  release  his  wife's  legacy,  al-  Husband'g 
though  she  die  before  the  arrival  of  the  time  of  pay-  f^  them, 
ment,  appears  from  an  anonymous  case  in  Roll^H 
Reports  (c).  It  seems  that  the  husband  was  the  sur- 
vivor ;  but  the  observation  of  the  Court  may  be  consi- 
dered as  a  general  one,  and  to  be  equally  applicable  if 
she  had  survived  him.  The  Court  said,  *^  the  husband 
has  an  interest  in  the  legacy  before  the  time  of  payment 
accrues,  which  interest  it  is  clear  that  he  might  have 
released  previously  to  the  period  of  the  money  becoming 
payable/' .  A  similar  interest  he  has  in  his  wife's  choses 
in  action,  in  remainder  or  expectancy,  which  may 
possibly  fall  in  during  the  marriage ;  and  there  appears 
to  be  no  solid  reason  why  they  also  should  not  be  within 
his  power  of  releasing.  Accordingly,  in  Gage  v.  Jclon  (rf ), 
Holt^  Ch.  J.  expressed  himself  to  the  following  effect : — 
"  that  when  the  wife  has  ant/  right  or  duty  which  by 
possibility  may  happen  to  accrue  during  the  marriage, 
the  husband  may  by  release  discharge  it ;  but  where 
she  has  a  right  or  duty  which  by  no  possibility  can  ac- 
crue to  her  during  the  coverture,  there  the  husband 
cannot  release  it." 

The  exception  to  the  husband's  power  proves  the  Exception 
existence  of  it  at  law  in  other  instances  j  and  the  fol-  property  is 
lowing  are  examples  of  the  exception : —  bo  limited  to 

If  a  lease  were  majde  to  the  husband  and  wife  for  ^not  poL^ 
their  lives,  and  to  the  executors  of  the  survivor  ;  the  sibly  fafi  into 
husband  could  not  release  or  dispose  of  the  remainder,  J^^g  ^i^^ 
against  the  title  of  his  wife  surviving  him,  because  it  marriage, 
could  not  possibly  come  into  possession  during  the 


(«)  2  RoU.  Abr.  410.  (b)  Touchst .  833.  (c)  2  RoU.  1 34  ; 

and  see  10  Rep.  51  b.  (d)  I  Salk.  327.  1  Com.  Rep.  67. 
lLd.Raym,  515,  a  C. 

VOL.  I.  R 
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soarriage)  and  the  wife's  interest  or  chance  was  a  mere^ 
possibility  (ja).     Again, 

Suppose  a  peroon  undertook  to  pay  on  bequeath  to  B 
100/.)  if  B  survived  C,  her  husband,  or  if  a  bonii  had 
been  given  to  the  wife  dum  sola  to  the  likQ  effect,  the 
release  or  assignment  of  C,  or  his  marriage  with  JS, 
would  not  affect  B*^  right  to  the  money  upon  surviving, 
her  husband  (&)•  But  if  the  wife  had  been  possessed 
or  intitled  to  the.  residue  of  a  term  for  years,  upon  the 
determination  of  ^l  interest  for  years  carved  out  of  it ; 
or  if  the  100/.  bad  been  payable  to  the  wife  upon  aa 
event  which  might  have  happened  during  the  marriage^ 
her  husband  might  have  assigned  and  released  them  at 
law. 

Such  being  the  husband's  power  over  his  wife's 

choses  in  action,  in  remainder  or  expectancy,  as  given 

to  him  by  the  law,  the  next  inquiry  is,  will  Courts  of 

£quity  pursue  the  legal  analogy  in  relation  to  equitable 

^signments  by  him  of  her  reversionary  choses  in  action^ 

as  we  have  seen  that  they  have  done  in  instances  of 

his  agreements  to  dispose  of  or  pledge  them  when  the 

wife's  interest  was  immediate  or  present  (c)?     Tfaia 

can  only  be  determined,  upon  consideration  of  what  a 

Court  of  Equity  has.  done,  and  the  opinions  of  ita 

Semhle  that .  Judges.;  but  before  I  proceed,  I  shall  submit  this  re* 

^J^J!°®^  *       mark  to  the  reader,  whether  there  be  any  reason  sug* 

fxa  value  will  gesting  itself  to  his  mind,  why  the  Court  should  act  in 

defeat  snch     analogy  to  law,  where  the  husband's  contract  is  to  dis- 

title.  pose  of  his  wife's  choses  in  action  when  her  interest  is 

immediate ;  and  then  to  stop  short  and  not  pursue  the 
analogy,  and  hold  the  same  language  where  the  agree- 
ment is  to  dispose  of  her  reversionary  interest  which 
may  MH  into  possession  during  the  coverture.     We 


(a)  2  RolL  Abr.  48.  10  Rep.  51.  Toachst.  344.  (&)  Bdcher 
T.  HudHon^  Cro.  Jaa  222 ;  and  Gage  y.  Acton,  1  Salk.  326.  Hok 
216.    Cro.  Jac.  57 \ .        (c)  See  supra,  chap.  5,  p,  1 78,  et  seq^ 
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Aall  ftnt  b^in  with  the  opinions  which  have  been  ex« 
pressed  upon  the  subject. 

In  the  Duke  (^  Chandos  v.  Talbot  (a),  Lord  King 
expressed  himself  thus,  '*  It  has  been  determined  that 
tke possibility  of  a  term,  (viz.  whei^e  a  term  was  devised 
to  J  for  life,  remainder  to  B  for  the  residue  of  it) 
Blight  be  assigned  even  by  the  husband  alone^  as  ap- 
pears from  the  ease  of  Theobald  v.  Duffby  {b) ;  a  de- 
cree by  Lord  Macclesfieldy  which  was  afterwards  con- 
firmed by  tihe  then  present  Chancellor,  and  finally  by 
the  House  of  Lords.     But  were  it  (a  legacy  payd)le  to 
the  wife  at  her  age  of  twenty-five)  not  in  strictness  to 
operate  by  way  of  assignment,  yet  it  would  be  good  as 
an  agreement}  especially  when  made  for  a  valuable 
considerati-on.'' 

In  Greg^  v.  Kentish  (c),  Lord  Hardwicke  expressed 
his  opinoin  as  follows  :-*-'*  A  husband  cannot  assign  in 
law  a  possibility  of  his  wife ;  but  this  Court  will,  not- 
irithstanding,  support  such  an  assignment  for  a  voduable 
ocMisideration.^'  And  in  a  subsequent  case  of  Hawkins 
V.  Objfn  {d\  his  Lordship  gave  a  similar  opinio^,,  in 
rdation  to  the  husband's  power  to  assign  the  possibility 
of  his  wife  for  value. 

Lord  Alvanlej/^  opinion  must  have  been  the  same^ 
in  r^ard  to  the  husband's  power  oyer  his  wife's  rever- 
sionary interest,  when  he  pronounced  his  decrees  in 
Hewitt  v.  Crowcher,  and  Greg  v.  Crowcher  (e) ;  for 
unless  the  husband  had  the  power  of  assigning  it  for 
value,  the  wife's  examination  and  consent  in  Court  to 
the  transaction  would  doubtless  not  have  been  received. 
With  respect  to  decisions  upon  the  subject,  I  have 
found  none  previously  to  the  modem  case  of  Homsby 
v«  Lee^  except  one,  which  seems  to  show  the  habit  or 
practice  of  the  Court  in  these  instances  so  long  ago  as 


(a)  2  p.  Wm.  608.  (*)  9  Mod.  102.  (c)  1  Atk.  280. 

Ed.  by  Sanden.        {<£)  2  Atk.  551.        (e)  See  12  Ves.  l75. 
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in  the  beginning  of  the  reign  of  George  the  first,  and 
that  it  was  founded  in  analogy  to  the  husband's  power 
at  law  to  extinguish  or  release  his  wife's  reversionary 
chdses  in  action. 

The  case  alluded  to  is  Atkins  v.  Dimhury  (a),  in 
which  the  wife  was  intitled  to  a  legacy,  payable  out  of 
lands,  upon  the  death  of  a  tenant  for  life.  Her  hus- 
band, during  the  lifetime  of  the  tenant  for  life,  as- 
signed the  legacy  to  trustees  for  the  benefit  of  bis 
children.  After  his  death  the  life-estate  determined, 
and  the  legacy  became  payable ;  and  upon  the  bill  of 
the  children  for  the  money,  it  was  decreed,  that  ^nce 
the  husband,  who  had  a  power  to  extinguish  or  releait 
the  legacy,  had  made  a  good  assignment  of  it  in  equity 
(although  as  a  i^hose  in  action  it  was  not  assignable  at 
law,  it  was  actually  recovered,  t .  e.  it  was  actually  re- 
covered against  the  wife's  title  by  survivorsliip. 

The  peculiarity  of  the  above  case  is  that  the  assign- 
ment may  be  considered  voluntary  {V)  \  a  consideration 
upon  which  it  has  been  before  shown  a  Court  of  Equity 
will  not  interfere  in  those  instances  against  the  title  of 
the  wife,  but  the  principle  of  the  decision  shows  clearly 
the  husband's  power  in  equity,  in  analogy  to  law,  to 
bind  his  wife's  right  of  survivorship  to  her  reversionary 
interests  by  an  equitable  assignment  for  a  valuable  con- 
sideration. Probably  the  following  proposition  may  be 
considered  as  warranted  from  what  has  been  said,— 
that  whenever  the  nature  of  the  wife's  interest  is  such 
as  the  law  allows  the  husband  to  release  it,  a^Court  of 
Equity  will  permit  him  to  assign  it  for  value. 

The  cases  which  have  been  adduced  to  show  that 
the  husband  cannot  bind  his  wife's  reversionary  in- 
terests by  a  particular  assignment  for  a  valuable  con- 
sideration, are  either  upon  questions  between  her  and 
general  assignees  under  her  husband's  bankruptcy ;  or. 


(fl)  Gilb.  Eq.  Rep.  88.         (i)  See  Becket  v.  Becket,  1  Dick.  340. 
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in  instances  where  there  were  no  decisions  upon  the 
point,  and  the  Court  merely  declined  to  act  upon  his 
wife's  consent  so  as  to  prejudice  the  question  of  her 
title  by  survivorship  before  the  period  arrived  when  it 
would  arise,  viz.  upon  her  husband's  death,  as  will 
appear  from  the  cases  after  stated. 

In  Grey  v.  Kentish  (a),  the  wife  was  intitled  to  a 
share  of  South  Sea  annuities  subject  to  her  mother's 
life-interest,  and  to  the  contingency  of  her  (the  wife) 
being  living  at  her  mother's  death.  The  husband  be- 
came a  bankrupt,  and  died  before  the  mother.  His 
wife  petitioned,  as  surviving  him  and  her  mother,  to 
have  the  share  transferred  to  her ;  and  Lord  Hard- 
mcke  so  ordered  against  the  assignees  under  the  bank- 
ruptcy; and  upon  the  principle,  as  it  would  seem, 
before  stated,  in  regard  to  such  class  of  assignees  (^). 
No  particular  objection  was  taken  to  their  claims,  on 
the  ground  that  this  was  a  contingent  reversionary 
interest ;  nevertheless  his  Lordship  declared,  as  it  was 
before  observed,  that  although  the  husband  could  not 
at  law  assign  a  possibtlity  belonging  to  his  wife,  yet 
that  a  Court  of  Equity  would  support  such  an  assign- 
ment for  a  valuable  consideration. 

Gayner  v.  Wilkinson  (c),  before  Lord  Bathurst,  was 
another  case  between  the  surviving  wife  and  the  assig- 
nees of  her  husband*  The  wife  was  intitled  to  a  share 
in  a  sum  of  money  expectant  upon  the  death  of  A,  if 
the  wife  were  then  living.  The  husband  became  a 
bankrupt,  and  died,  qfier  surviving  Ay  leaving  his  wife 
the  survivor.  The  share  was  decreed  to  belong  to  the 
wife  by  his  Lordship  dismissing  the  bill  against  the 
assignees ;  but  the  decree  was  made,  as  it  would  seem, 
upon  the  principle,  that  no  act  had  been  done  in  the 
husband's  lifetime  to  reduce  the  fund  into  possession. 


<a)  1  Atk.  280.  Ed.  by  &iknder%.  {h)  Vide  itipra,  p.  227. 

(o)  2  Dick.  491.    1  Bro.  C.  C.  50.  S.  C.  in  not«. 
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As  to  wife's 
consent  in 
Court  to  the 
passing  of 
her  rever- 
aionary  pro- 
perty. 


as  he  or  his  assignees  had  power  to  do  after  the  death 
of  Jf  and  not  upon  the  inability  of  the  husband  or  his 
assignees  to  assign  the  same  for  value  to  bind  the  wife's 
right  by  survivorship. 

4.  In  considering  the  unsettled  question,  when  the 
wife  will  be  permitted  to  consent  in  Court  as  to  the 
disposal  of  her  reversionary  personal  property,  those 
cases  which  relate  to  personal  estate  settled  to  her 
separate  use  and  appointment  must  for  the  present  be 
excluded,  since  the  principles  applicable  to  them  do  not 
apply  to  this  inquiry. — Suppose,  then,  a  married  woman 
to  be  intitled  to  personal  property,  or  to  the  interest 
of  it,  absolutely  or  for  life,  after  the  death  of  A  ;  can 
she,  during  her  marriage  with  J5,  consent  to  the  dis- 
position by  her  husband  of  her  interest  against  her  own 
title  in  the  event  of  surviving  him?  In  the  most 
modem  cases  her  power  to  do  so  has  been  doubted.  In 
other  cases  her  consent  has  been  taken,  and  no  doubt 
entertained  of  her  having  that  power,  but  some  of 
them  it  is  conceived  have  gone  farther  than  any  prin- 
ciple can  warrant. 

It  is  presumed  that  the  principle  applicable  to  cor- 
rect determinations  upon  this  subject  is  this — that  when 
property  is  so  given  to  the  wife,  either  in  remainder  or 
contingency,  as  that  the  husband  may  release  it  at 
law  (a)f  as  in  the  instance  above  supposed  ;  if  he  aasign 
it  for  value,  the  assignment  will  bind  the  wife  in  eqtiity  i 
so  that  her  consent,  by  way  of  confirmation  apd  to 
waive  her  title  to  a  settlement,  oughts  upon  such  prin- . 
ciple  to  be  received  tod  recorded.  But  that  when  the 
wife's  consent  is  offered  to  pass  her  reversionary  interest 
in  analogy  to  a  ^fine  at  common  law,  in  favour  of  the 
husband  or  his  assignee,  without  a  valuable  considerar 
tioD^  the  Court  must  decline  to  receive  it,  because  no 
analogy  between  the  two  acts  exists  (&),  they  differing 


(a)  2  Roll.  Rep.  13^  et  vide  ante^  p^  238. 
SVes.  174. 


(»)  10  Ves.  5^7. 
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both  in  fetDM  and  principles ;  and  because  the  property 
is  not  assi^able  at  law^  and  there  is  no  consideration 
to  induce  a  Court  of  Equity  to  act  or  interfere  (a). 

It  is  probably  to  the  want  of  attention  to  this  dis- 
tinction that  the  discordant  adjudications  to  be  found 
to  the  cases  may  be  attributed. 

The  above  principle  will  support  Lord  Alvanley^% 
decree  in  Hewitt  v.  Crotrcher{b\  in  the  year  1800, 
which  states  that  the  wife  being  present  in  Court  and 
examined,  and  desiring  that  the  contract  should  be 
carried  into  execution,  it  was  decreed  accordingly. 
Bat  such  principle  will  not  support  the  case  of  Butler  v. 
Duncombe  (c),  in  which  the  Court  ordered  upon  the 
exatnination  of  the  wife  a  moiety  of  her  portion,  payable 
at  her  mother's  death,  to  be  sold  or  disposed  of  at  her 
husband's  pleasure. 

With  the  distinction  aboTie  taken  agrees  the  very 
modem  case  of  Pickard  v.  Roberts  (rf).  A  testator 
gave  personal  e§tate  to  trustees  in  trast  to  pay  the 
interest  to  his  wife  for  life,  and  after  her  death  to  make 
equal  division  of  the  fund  among  his  children  who 
Aould  attain  the  ages  of  twenty-one  years.  He  at  his  ' 
death  left  three  children  and  his-  wife  surviving  him: 
The  widow  made  a  gift  of  her  life  interest  to  J^  the 
husband  of  JB,  one  of  the  children,  and  they  three 
petitioned  that  the  reversionary  interest  of  B  who  had 
attained  twenty-one,  should  be  paid  to  her  husband  A^ 
B  and  the  widow  also  consenting.  But  the  Vice 
Chancellor  refused  to  make  the  order. 

It  is  observable  that  in  the  last  case  the  consent  was 
offered  to  pass  the  wife's  reversionary  interest  to  her 
husbandj  in  the  absence  of  any  power  enabling  her  to 
dispose  of  such  an  interest,  and  whilst  under  the  dis- 


(a)  On  tins  subject  see  Ritchie  r.  Broedbent,  2  Jac.  and  WaHc. 
456.  Howard  y.  Damiani^  ibid.  458  n.  Breton  ▼.  Lord  Clifden, 
1  Sim.and  Stu.  963.  (i)  Stated  12  Ves.  Jun.  175.  {e)  2  Vem. 
762.        (rf)  3  Mad.  384. 
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ability  of  coyertiire,  without  any  viduable  consideration, 
and,  as  it  seems,  upon  the  supposed  analogy  between 
her  examination  and  consent  in  equity  and  a  fine  at 
law,  an  analogy  which  his  Honour  observed  was  always 
disclaimed  in  a  Court  of  Equity. 

The  case  which  followed  Hewitt  y.  Crowcfierj  before 
referred  to,  was  Woollands  v.  Crowcher  (a).    There 
the  wife  was  intitled,  amongst  other  property,  to  in- 
terest upon  a  share  of  \^95l.  stock  for  her  life,  ex- 
pectant upon  the  death  of  A.     The  husband  and  wife 
agreed  to  sell  this  reversionary  interest  for  180/.,  but 
the  purchaser  required  the  wife's  consent  to  be  ex- 
pressed  in  Court  to  the  transaction ;  in  order  to  obtain 
Which  the  husband  and  wife  filed  a  bill  for  a  per- 
formance of  the  contract.     But  -Sir  William  Grant 
would  only  take  the  wife's  consent  de  bene  esse,  so  as 
not  to  preclude  the  question  as  to  her  title  by  survivor- 
ship, if  it  should  arise  in  that  event  happening.     Upon 
that  occasion  his  Honour  said,  that  the  efiPect  of  an  assign- 
ment upon  reversionary  property  had  been  doubted^ 
and  referred  to  the  argument  of  Mr.  Maddocks^  in 
Saddington  v.  Kinsman  (h\  as  to  the  Court  not  anti- 
cipating future  property ;  but  he  admitted  that  other 
cases  had  said,  that  the  Court  would  do  so ;  and  that 
it  had  so  done  in  Hewitt  v.  Crowcher  and  Gregg  v. 
Crowcher  before  Lord  Alvanky^  and  mentioned  in  the 
argument. 
The  present        ^^  ^^^  occur  to  the  reader,  that  in  the  last  case  the 
diapoBition      wife's  interest  was  such,  as  her  husband  might  have 
18  nottot^e  rc^^ased  (c)  ;  for  it  was  an  interest  which  might  have 
wife's  con-      fallen  in  during  the  marriage,  viz.  by  A's  death.    It 
wSL  her  re^   TOcms,  therefore,  singular  that  when  the  husband,  in- 
venionary      stead  of  exercising  his  legal  power,  assigns  the  property 
interests.       f^^  value,  a  Court  of  Equity  should  interpose  obstacles 


(fl)  12  Ves.  Jun.  174.    (i)  1  Bro.  C.  C.  44.    (c)  Ante,  p.  238, 
«ndlSalk.ll5. 
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in  not  permitting  the  wife  to  confirm  the  transaction 
by  examination  and  absolute  consent.  Indeed  the 
present  disposition  of  the  Court  is  not  to  take  the  abso- 
lute consent  of  the  wife  to  the  passing  of  <  her  rever- 
sionary interest  to  a  purchaser  from  her  husband,  hn\ 
de  bene  esse  only  ;  and  for  the  reason  assigned  by  Sir 
WHUam  Grant  in  the  above  case  of  WooUands  v. 
Crowcher^  viz.  because  of  the  doubt  now  entertained 
as  to  the  validity  of  the  husband's  assignment  for  - 
value  of  his  wife's  reversionary  property  against  her 
title  by  survivorship ;  and  therefore  not  to  prejudice 
her  right  if  she  were  the  survivor,  and  the  Court  should 
decide  the  question  in  Her  favour. 

It  is  presumed,  however, .  for  the  reasons  before 
mentioned,  that  there  is  no  solid  distinction  between 
reversionary  interests  of  the  wife  and  her  other  choses 
in  action,  in  regard  to  the  power  of  the  husband  t^ 
dispose  of  them  in  equity  so  as  to  intercept  her  title  by 
survivorship,  when  they  are  bona  Jide  assigned  for 
value^  and  are  such  as  may  possibly  accrue  during  the 
marriage,  and  are  not  settled  before  it  as  a  provision 
for  the  wife  in  the  event  of  her  surviving  him. 

To  pursue  the  analogy  between  law  and  equity.     It  In  equity  as 
appears  before  (a),  and  it  will  be  shown  afterwards,  ]^^  husba&d 
nnder  the  consideration  of  the  effects  of  marriage  upon  cannot  dis- 
the  prior  acts  and  agreements  of  husband  and  wife,  ^^^^y^ 
that  he  at  law  can  neither  dispose  of  nor  release  such  ocmaent  dis* 
part  of  her. personal  property  as  cannot  possibly  accrue  ^^^J^^ 
during  the  coverture.     In  conformity  with  this  rule,  it  served  or 
is  determined  in  equity  that  where  a  woman  stipulates,  ^^^j^' 
in  the  event  of  surviving  her  husband^  that  her  pro-  not  accrue 
perty  .Ml  b«»a,.  her  own,  ■re«r™g  n,  power  of  ^^^ 
disposition  over  it  during  the  mamagej  neither  her 
husband  can  dispose  of  it  by  sale  or  otherwise,  nor  can 
she  do  so  during  his  life,  either  by  deed,  will,  consent^ 


(a)  Page  241. 
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or  charge.    And  die  principle  is  the  same  when  per* 
soiial  pn^erty  is  so  given  or  left  to  her. 

In  the  two  cases  of  Richards  v.  Chambers^  and 
Seaman  v.  Duili  (a),  by  the  first  of  which,  prc^rty  was 
settled  in  trust  for  the  separate  use  of  the  wife  for 
life,  and  if  she  surviyed  her  husband  then  to  be  abso- 
lutely hers ;  but  if  she  died  before  him,  then  as  she  by 
deed  or  will  should  appoint,  and  in  default  of  appoint- 
ment to  her  executors  and  administrators ;  and  by  the 
second  of  which  cases,  the  property  was  settled  to  the 
husband  for  life,  and  if  he  survived  to  him  absolutely^ 
but  if  she  survived,  then  to  her  absolutely :  the  question 
was,  whether  the  contingent  interests  which  the  wife^ 
whilst  sui  Juris,  had  secured  to  herself  in  the  event  of 
surviving  her  husband,  could  by  her  conseftt,  through 
the  interposition  of  the  Court,  be  given  up  by  her  to 
her  husband  while  she  was  in  a  state  of  coverture? 
And  Sir  fViUiam  Grant,  then  Master  of  the  Rolla^ 
determined  in  the  negative;  and  said,  that  the  in^ 
terests  were  of  such  a  nature,  that  if  they  had  been 
created  by  another  person  the  husband  would  have  had 
no  power  over  them,  for  he  could  not  affect  her  in- 
terest which  could  not  take  e£fect  in  possession  during 
his  life, 
^d  htt*  Xhe  same  point  again  occurred  before  that  judge  in 

bind  Budi       ^^^  ^*  Muggeridge  (A),  with  the  additional  circumi- 
her  kteftst*   stance,  that  the  wife  entered  into  a  bond  to  pay  a  tatt^ 

•id^rable  sum  of  money  by  her  heirs,  &c.  within  six 
months  af^r  her  deaths  Afler  that  event  happened, 
the  bond  creditor  filed  a  bill  to  subject  her  separate 
estate  to  the  payment  of  the  debt ;  but  the  Court  held^ 
that  as  the  wife  during  the  marriage  could  not^  for  the 
reasons  before  mentioned,  dispose  of  her  oontingeitt 
interest  by  direct  appointment,  ajbrtioriy  she  could 


(a)  10  V€g.  Jon.  580^  lb)  1  Vfls.  and  Bea.  118.  See  also 
(ykeate  v.  Calthorpe>  stated  8  Ves.  Jun.  177.  NeTisoa  v.  Long- 
den,  in  the  Court  of  Exche<pier,  in  Jus^  1800. 
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not  do  80  by  her  bond.  It  appeared  that  the,  after 
the  decease  of  her  husbaadt  m  answ^  to  a  letter 
requiring  payment  of  arrears  of  interest,  stated,  that 
she  was  unable  to  dischaige  the  bond,  but  that  it  would 
be  settled  by  her  executors.  As  to  this,  his  Hcmour 
obKfved,  that  if  she  had  done  any  thing  that  set  up 
the  IxHid,  or  if  there  was  a  new  contract,  her  assets 
would  be  liable ;  but  that  previously  the  plaintiff  must 
establish  his  right  at  law. 

The  principle  upon  which  the  last  two  cases  were  Cas^inwliioh 
decided,  will  support  the  determination  of  Eyre,  C.  B.,  ^J^^^ 
in  Fraser  \.  BailUe  (a).     In  that  case  the  husband  %\s^  ndfe's 
vested  money  in  trustees  to  pay  the  interest  to  himself  T***^*  ?** 
for  life,  and  upon  his  deathr^m  trust,  as  to  part  of  the  her  rever- 
capital,  to  pay  the  interest  to  his  wife  for  life ;  and  J^^^j^^^t 
after  the  survivor's  death,  to  divide  that  part  among  could  not  fall 
children,  &c.,  subject  to  the  wife's  appointment ;  and  '^^  ?»!^ 

•     1  /.     ,^     /.  .  ,  ,   '^^  11  1  •!•  won  during 

m  deiault  of  appomtment,  among  them  equally,  and  if  the  marriage. 

no  children,  then  for  the  husband.-    The  husband  and 

wife,  by  deed  of  appointment  of  part  of  the  money  in 

favour  of  one  of  their  sons,  stated,  that  they  meant  to 

part  with  the  interest  of  it  during  their  lives.     The 

ton,  by  his  bill,  prayed  a  transfer,  and  that  the  wife 

might  be  examined  in  court,  to  consent  to  the  passing 

pf  her  interest  for  life  ;  but  the  Chief  Baron  refused 

to  interfere. 

Whatever  might  be  his  Lordship's  reasons  for  thus 
withholding  his  interference,  it  is  conceived  that  he 
decided  correctly;  for  in  this  case,  the  wife's  life- 
interest  was  a  remainder  or  reversionary  interest,  which 
could  not  possibly  fall  into  possession  during  the  mar- 
riage, and  was  intended  as  a  provision  for  her  in  the 
event  of  her  surviving  her  husband ;  so  that  the  Court 
eould  not,  with  any  consistency  of  principle,  authorise 
the  wife  during  the  marriage,  (although  she  confuted) 


(«)  iBfown,  G.  C*518. 
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to  part  with  such  provision;   this  case>  therefore,  is 
governed  by  the  same  reasoning  which  produced  the 
decrees  in  the  two  cases  last  stated. 
Nor  will  the      The  power  of  appointment  given  to  the  wife  in  the 

her^nsent  *^^^  ^^^^  ^^  Richards  V.  Chambers,  and  Lee  v.  Mug- 
to  port  with  geridge,  merely  applies  to  the  disposition  of  the  fund 

riven^toTer  ^P^^  ^^^  contingency  of  her  dying  before  her  husband ; 
upon  surviy-  it  Cannot  therefore  affect  the  interest  which  she  has  in 
Smd  ^au'^  the  same  property  in  the  event  of  her  surviving  him : 
though  she  SO  that  if  she  had  executed  her  power,  it  could  only 
have  power    j^^ve  been  effectual  upon  the  contincency  of  her  death 

to  appoint  ,  *  . 

the  fund  if  during  her  husband's  life ;  and  if,  on  the  contrary,  she 
^die  before  ^g^e  the  survivor,  then  she  would  be  intitled  to  the 

whole  fund,  notwithstanding  the*  appointment.  Hence 
it  appears,  that  although  a  wife  in  such  a  case  appoint 
under  the  power,  the  Court  cannot  act  upon  it,  through 
the  medium  of  her  consent  to  give  up  imnaediately  the 
fund ;  which  would  have  the  effeqt  of  defeating  her 
other  contingent  interest,  because  the  power  does  not 
extend  to  such  latter  interest ;  and  since  she  does  not 
take  it  to  her  separate  use,  and  is  unable  to  deal  with 
it  as  a  Jeme  sole,  and  as  it  is  given  or  reserved  to  her 
as  a  provision  upon  her  surviving  her  husband,  and 
cannot  be  reduced  into  possession  during  the  marriage, 
and  therefore  not  at  law  disposable  by  the  husband, 
the  Court  of  Chancery  will  not,  and  it  in  fact  has  no 
jurisdiction,  to  anticipate  the  application  of  the  fund, 
upon  the  consent  of  the  wife  for  the  purpose.  The 
cases  last  referred  to  prove  this. 

There  are  cases,  however,  prior  to  those,  which  are 
at  variance  with  them,  but  which  upon  principle  appear 
to  be  of.no  authority. 

.  The  leading  opposition  case .  k  M*Carmick  v.  Bui- 
ler  (a)  ;  there,  upon  the  marriage,  4000/.,  (the  wife's 
fortune,  with  5000/.  to  be  secured  upon  the  husband's 


♦J 


\ 


(a)  1  Cox.  Rep.  357.    8  Ves.  Jun.  174. 
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real  estate)  were  settled  upon  trust  to  pay  the  interest 
of  the  whole  to  the  husband  for  life,  with  remainder  to 
his  wife  for  life,  and  after  the  death  of  the  survivor,  to 
pay  the  principal  as  such  survivor  should  appoint. 
The  wife  agreed  to  give  up  her  interests  to  her  hus- 
band ;  and  they  by  deed  poll  appointed  the  funds  im- 
mediately and  absolutely  to  the  husband.  A  bill 
against  the  trustees  and  wife  was  filed  by  the  husband 
to  carry  the  deed  into  effect  j  and  the  wife,  by  her 
answer,  submitted  to  the  prayer  of  the  bill.  After  she 
had  been'examined  in  Court,  it  was  decreed  accordingly. 
This  case  appears  to  be  in  contradiction  to  the  prin- 
ciples before  stated,  and  fo  the  authorities  above  set 
forth  and  referred  to.  It  cannot  escttpe  observation, 
that  in  this  instance  the  wife  stipulated  for  a  provision 
for  herself  for  life,  in  the  event  of  surviving  her  hus- 
band, 'with  a  power  also  in  the  same  event  of  disposing 
of  the  capital ;  which  was  in  effect  reserving  to  herself 
her  own  property  if  she  survived  him.  She  in  fact 
took  tke  best  method  to  place  her  fortune  out  of  her 
own  reach  during  the  marriage,  with  a  view  of  pre- 
serving it  for  herself  both  at  law  and  in  equity,  if  she 
happened  to  be  the  survivor.  It  was  surely, '  then,  a 
great  stretch  of  power  in  the  Court  of  Chancery  to 
leap  over  all  these  bars  and  fences,  and  by  a  single 
breath  of  the  wife,  under  the  influence  and  disability  of 
coverture,  to  order  the  funds  to  be  paid  to  the  husband, 
in  opposition  also  to  his  own  express  stipulation  upon 
the  marriage.  The  authority  of  this  case  has  been  ques- 
tioned, as  it  might  be  expected,  by  modem  judges  (^r) ; 
yet  it  seems  to  have  had  effect  in  producing  similar 
decrees  in  some  subsequent  cases  (6) :  but  they  must 


(a)  See  the  cases  of  Nerison  v.  Longden^  in  the  Exchequer,  in 
the  year  1800.  Sperling  v.  Rochfbrt,  8  Ves.  174.  Richards  v 
Chambers,  10  Ves.  583—585.  (b)  Ellis  r.  Atkinson,  3  Bro. 

C.  C.  565,  and  Guise  v.  Small,  1  Anstr.  277. 
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ML  with  th^ir  principal,  mi  all  of  them  appear  to  have 

beeH  over-ruled  by  the  contrary  decinons  before  stated 

and  referred  to. 

But  if  she         The  caae  of  Frederick  ▼•  HarPwett  (a\  decided  by 

^  execute    Xorrf*  Kenyon  previously  to  M^CamUck  v.  BuUeTf 

tue  Twwer  ••  t  * 

during  the  differs  from  it  in  these  important  particulars ;  that  the 
™^™8®'  property  was  not  the  subject  of  settlement  upon  the 
^18  will  de^  marriage,  and  the  power  to  appoint  was  not  postponed 
feat  her  re-  till  after  the  marriage  must  have  determined,,  but  it 
interest. '       might  have  been  executed  by  immediate  disposition  of 

the  fund,  at  any  time  during  the  coverture.  The  sub- 
ject was  a  bequest  by  a  stranger  to  the  wife's  separate 
use  for  life,  and  after  her  death,  in  trust  as  to  the 
capital,  as  the  wife  should  by  deed  or  will  appoint,  and 
in  default  of  appointment,  for  her  absolutely;  she, 
therefore,  might  defeat  her  ultimate  interest  by  exer« 
cising  hw  power  of  appointment.  She  did  so,  by  ^ 
pointing  by  deed  the  fund  to  her  husband.  They 
filed  a  bill  for  a  trani^er  to  him,  and  upon  her  exami« 
nation  and  consent  (6)  in  Court,  it  was  ordered  ac« 
eordingly. 

In  this  case  it  appears  that  the  whole  property  was 
under  the  wife's  dominion  during  the  maTriage.  It 
did  not  depend,  or  was  not  intended  to  depend  upoa 
the  contingency  of  her  being  the  survivor ^  as  in  M^Car* 
mick  V.  Buller  ;  but  the  power  was  so  given  as  to  autho- 
rise her,  by  executing  it^  to  make  an  immediate  dis^ 
position  of  the  property,  and  even  in  favour  of  her  bus* 
band,  which  she  did  accordingly.  The  Court,  there* 
fore,  aeting  upon  the  appointment,  and  her  consesty 
necessarUy  ordered  the  transfer. 

Upon  the  same  principle,  the  case  of  Newman  v. 
Cartony  may  be  reconciled,  if  the  wife  made  an  ap- 


(a)  iCcwL  Rep;  193. 

(6)  The  examination  is  umieoessary  in  cases  of  tkis  desonptias, 
tlie  property  passii^  by  the  appointment.  Sturges  v.  Corp*  13  Vei. 
190. 
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pointment ;    but  which  does  not  appear  in  the  short 
note  of  t\ie  report  (a).     So  that  when  the  wife  takes 
aa  estate  for  Ufe,  with  a  power  of  immediate  dispo- 
ution  of  the  property,  and  in  default  of  appointment, 
to  herself  absolutely,  it  is  presumed,  that  if  she  exe- 
cute the  power  in  favour  of  her  husband,  and  consent 
to  waive  her  right  to  a  settlement,  the  Court  will  order 
m  immedkite  transfer;  but  not  without  her  having  Bntthe 
caequted  the  power ;  otherwise  the  Court,  by  her  mere  P«^«'  ^^ 
consent,  would  be  authoring  her  to  pass  an  interest 
in  her  property  which  could  not  possibly  fall  into  pos* 
session  during  the  marriage,  vi2.  her  interest  in  default 
of  appointment,  and  to  do  which  the  Court  ha^  no 
jurisdiction,  as  before  appears. 

But  in  all  cases  where  the  interest  of  the  wife  is  And  the 
such,  that  the  Court  will  accept  her  consent  to  the  ^^^^  ^ 
passing  of  it,  the  property  must  be  first  ascertained,  certained. 
and  the  amount  clearly  known. 

Thus  in  Edmonds  v.  Townshend  (b\  in  answer  to  a 
proposal  that  the  wife's  consent  might  be  taken  for  the 
whole  amount  of  the  fund,  without  deduction,  which 
would  cover  any  less  sum  to  which  by  abatements  it 
might  be  reduced,  the  Court  of  Exchequer  said,  **  that 
would  be  in  effect  taking  her  consent  now  to  a  sum  to 
be  ascertained  at  a  future  time,  and  be  thereby  de- 
priving her  of  the  power  of  changing  her  mind  in  the 
intcirim,  which  ought  not  to  be  done/' 

And  in  Sperling  v.  Rochfort  (c).  Lord  Eldon  said, 
it  was  settled,  that  whilst  the  property  was  unascer- 
tiuned,  the  wife's  consent  was  not  to  be  asked  by  the 
Court ;  and  that  whilst  the  Court  could  not  state  the 
amount  of  the  property,  it  would  not  address  to  her 
any  question,  or  speculate  upon  what  might-  be  her  in- 
clination. Upon  this  want  of  certainty  in  the  amount 
of  the  iunds,  his  Lordship  pronounced  his  decree  in 
that  case. 


(a)  3  Bto.  C.  C.  346— notis.       (6)  1  Aastr.  93.       (c)  8  Vet. 
1 80.    Jemcgui  ▼.  Baxt«r>  6  Madd.  SB,  &  P. 
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CHAPTER  VIL 


Having  in  the  two  last  chapters  treated  upon  the 
husband's  interest  in  find  power  over  his  wife's  personal 
estate,  it  is  necessary  to  consider  under  the  saine  title, 
when  a  Court  of  Equity  will  modify  and  restrain  that 
power,  by  requiring  the*  husband  to  make  a  settlement 
in  favour  of  his  wife  and  children ;  also  her  equity  when 
he  refuses  to  do  so ;  and  her  title  to  maintenance. 

It  is  proposed  to  discuss  these  subjects  in  this  chap- 
ter, under  the  following  arrangement : 

I.  The  equities  of  the  wife  and  her  children  to  a  set- 

tlement out  of  her  choses  in  action. 

1.  Against  her  husband;   and  her  character  as  a 

ward  of  the  Court  of  Chancery  is  considered. 

2.  Against  his  assignees  in  bankruptcy ^  S^c. 

3.  Against  his  assignee  a  purchaser Jbr  a  valuable 

consideration. 

■ 

4.  When  payment  or  transfer  of  the  funds  to  the 

husband  will  defeat  his  wife*s  equity ,  and 

5.  When  her  own  mi&condux:t  will  have  the  like 

effect. 

II.  J%e  rights  of  husband  and  wife  in  Jier  choses  in 

action^  when  he  refuses  to  make  any  settle- 
ment upon  hery  or  when  he  deserts  her,  or 
when  he  compels  her  to  quit  his  house. 

1.  When  he  refuses  to  make  a  settlement  upon  his 

wife,  but  maintains,  or  is  desirous  qfsuppqrting 
her. 

2.  When  he  deserts  her,  or  compels  her  to  quit 

hislumse;  and  the  rights  of  her  creditors  upon 
her  equitable  property  in  such  cases. 
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3.   Wiien  the  mfe^  'without  a  snjjkient  cause^  xvilk^ 
tiraws  frovty  or  refuses  to  cohabit  mth^  her 
husband;  and 
•  4.  77ie  effect  of  her  misconduct  upon  her  equity 
for  a  maintenance. 

m 

It  has  been  observed,  that  the  choses  in  action  of 
the  wife  which  are  assignable  at  law,  the  husband  may 
assign  at  his  pleasure ;  and  it  is  conceived  that  persons 
claiming  such  species  of  his  wife's  personal  property, 
by  conyeyance  from  him,  either  as  volunteers  or  for 
valuable  considerations,  will  be  intitled  to  hold  them 
exempt  from  any  right  of  his  wife  to  a  settlement,  since 
a  Court  of  Equity  will  not  interfere  at  her  instance,  in 
order  to  procure  a  provision  for  her  out  of  the  assigned 
property. 

In  thus  declining  to  interfere.  Courts  of  Equity  are  Difference 
guided  by  the  rules  of  law,  according  to  which  those  le^^/an 
Courts  hold  that  where  the  law  allows  of  an  assignment,  equitable  as- 
they  will  not  entertain  jurisdiction  for  the  purpose  of  J^^^^*  ^" 
depriving  the  assignee  of  the  full  benefit  of  his  legal  wife's  title  to 
title,  when  he  is  under  no  necessity  of  seeking  any  relief  *  settlement. 
or  discovery  from  a  Court  of  Equity  (a). 

But  if  the  husband  or  his  assignee  have  no  title  at  law 
to  recover  the  wife's  property,  as  where  it  is  an  equitable 
interest ;  in  such  case,  as  they  are  obliged  to  apply  to  a 
Court  of  Equity  for  the  recovery  of  it,  that  Court  will 
(except  in  the  instance  of  a  trust-term)  (/;)  impose 
terms  upon  them.  It  will  stipulate,  as  the  considera- 
tion for  lending  its  assistance,  that  a  provision  shall  be 
made  out  of  the  fund,-  or  out  of  the  husband's  other 
property,  for  his  wife  and  children  (c). 

[It  has  been  contended  that  the  wife's  equitable 
right  to  a  provision,  extends  as  well  to  her  choses  in 
action,  recoverable  at  law,  as  to  those  which  are  re- 


(a)  2  Ves.  Jun.  608,  682.         {b)  1  Vera.  7—18.    2  Vera.  270. 
Ed.hj  Raitkbi/.    See  vid.  post.        (c)  2  P.  Will.  639. 
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coverable  in  equity  (a) ;  and,  in  one  case  (&)»  it  appears 
that  an  injunction  was  granted  on  this  ground,  to  re- 
strain the  husband  from  getting  in  a  debt  due  to  bis 
wife  on  bond.  Lord  Hardwicke  is  reported  to  have 
said,  that  he  did  not  know  whether  the  Court  would 
not,  at  the  suit  of  the  wife,  enjoin  the  husband  from 
taking  out  execution  upon  a  judgment  obtained  for  a 
bond  debt  due  to  the  wife  dwn  sola  (c)  ;  and  perhaps 
an  inference  in  favour  of  this  argument  may  be  drawn 
from  the  case  of  ElUs  v.  ElUs  (rf),  where  the  Court, 
though  apparently  considering  that  the  husband  might 
by  assignment  defeat  the  wife^s  equity,  restrained  the 
exercise  of  that  power.  With  thes^  few  exceptions^ 
the  authorities  are  uniformly  against  the  extension  of 
this  right  to  property  not  within  the  jurisdiction  of 
equity  (e).       * 

But  where  the  property,  though  in  its  nature  legal, 
,  becomes  from  collateral  circumstances  the  subject  of  a 
suit  in  equity,  it  appears  that  the  wife^s  right  to  a  pro- 
vision out  of  it  will  attach.  Thusj  in  a  case,  where  a 
legal  debt  was  due  to  the  wife,  Lord  Eldon  observed, 
that  if  the  husband  had  filed  a  bill  to  establish  a  right 
of  set  off  in  equity,  in  respect  of  that  debt,  he  must 
have  made  his  wife  a  party,  thereby  letting  in  her 
equitable  claim  (/).  In  Oswell  v.  Prober t  (g),  the  fund 
arose  from  a  real  estate,  which  had  been  sold  under 
a  decree  obtained  by  a  creditor.  It  was  contended  that 
the  wife's  interest  in  the  real  estate  was  legal,  and  there- 
jfbre  that  she  was  not  intitled  to  a  provision  out  of  the 
produce.  The  Lord  Chancellor  thought  that  the  estate 
was  subject  to  a  power  of  sale ;  but  he  put  the  wife's 
right  upon  the  ground  that  her  husband's  assignees 
were  obliged  to  come  to  an  equitable  jurisdiction,  to 


(a)  CIoDcy  on  the  Equitable  Rights  of  Married  Women,  p.  215. 
(6)  Winch  V.  Page,  Bunb.  b7.  (c)  2  Atk.  420.  (d)  Cited 

post,  p.  262.  (e)  Ante,  257.     Post,  272.  (/)  Ex  parte 

Blagden,  2  Jlofie,  251 .        (g)  2  Ves,  Jun.  680. 
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obtain  the  benefit  of  the  pfoperty.    Where  a  leasehold 
estate  was  bequeathed  to  the  wife,  and  the  executor 
assented,  in  a  suit  afterwards  instituted  by  him  to  pass 
his  accounts,  the  Lord  Chancellor  said,  that  if  the 
hnsband  bad  adced  the  aid  of  equity,  it  would  only  have 
been  granted  upon  terms;  but  that  by  the  executor's 
assent  the  husband  had  gained  a  legal  interest  in  the 
teim  (a).     If  the  executor  had  not  assented,  the  right 
of  the  husband  could  only  have  been  enforced  in  equity, 
and  it  seems  that  the  wife's  right  to  a  provision  would 
have  followed.    So  if  a  mortgage  debt  be  recovered  by 
a  foreclosure  suit,  the  same  consequence  ensues  (b) ; 
and  it  seems  that  the  principle  would  be  the  same  if  a 
legal  debt,  due  to  the  wife,  were  recovered  in  equity, 
in  a  suit  foT  an  account,  or  in  a  suit  for  the  administra- 
tion of  the  assets  of  the  debtor.     It  appears  to  be  the 
usual  practice  in  Chancery,  when  money  is  paid  to  the 
husband,  in  right  of  the  wife,  to  require  the  consent 
of  the  latter,  without  inquiring  whether  the  property 
from  which  it  has  been  derived  was  originally  of  a  legal 
or  an  eq^uitable  nature. 

Where  the  wife  is  intitled  to  the  trust  of  a  term,  it 
seems  that  she  will  be  intitled  to  a  provision  out  of  it 
as  against  her  husband,  though  it  is,  perhaps,  doubtful 
whether  she  will  be  so  intitled  as  against  his  assignee, 
for  valuable  consideration  (c).  ] 

The  Court  has.  never  required  the  husband,  or  the 
persons  claiming  under  him,  to  settle  the  whole  of  the 
wife's  choses  in  action  upon  her  and  her  children,  but 
a  reasonable  proportion  of  them  only.  This  point  was 
maturely  considered  by  Sir  Thomas  Plumer^  then  V* 
C.  in  the  case  of  Beresford  v.  Hobson  (rf),  when,  after 
a  revision  of  all  the  authorities,  his  Honour  came  to  the. 
above  conclusion. 


(a)  Adams  v.  Peirce,  3  P.  W.  1 1 .  (*)  1  P.  W.  649. 

(c)  See  Po9t,  part  3  of  this  section.  {d)  \  Madd.  363. 
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In  that  case,  upon  a  reference  to  the  Master  to  re« 
ceive  proposals  for  a  settlement  upon  the  wife  of  a 
bankrupt,  he  reported  that  he  allowed  the  "whole  of  the . 
fund  to  be  settled  upon  her,  which  was  a  legacy,  because 
she  had  been  deserted  by  her  husband,  and  left  by  him 
without  the  means  of  support.  Upon  exceptions  to  the 
report,  Sir  Thomas  Plumer  allowed  them,  and  directed 
the  Master  to  review  it,  observing  that  in  no  case  the 
Court  had  given  the  whole  to  the  wife,  and  that  ih> 
most  of  the  cases  the  question  had  been,  bow  much 
she  should  have,  and  in  determining  it,  the  Court  had 
exercised  a  discretion,  and  had  not  tied  itself  down  to 
any  precise  rule,  but  that  it  had  never  given  the  whole. 

[Most  frequently  one-half  of  the  fund  has  been 
settled  upon  the  wife  and  children  (a),  but  the  pro- 
portion given  to  them  in  each  case  depends  upon  all 
the  circumstances ;  and  in  fixing  it,  any  previous  settle- 
ment which  may  have  been  made,  and  any  property  of 
the  wife's  which  may  have  been  previously  possessed  by 
the  husband,  are  taken  into  consideration  (6).]] 

What  we  shall  now  consider  will  be — 

1.  The  wife's  title  to.  a  settlement  as  against  her 
husband. 
May  file  a  It  has  been  the  language  of  some  cases  that  a  Court 

force  it.  "       ^^  Equity  will  not  interfere  at  the  suit  of  the  wife,  and 

direct  her  husband  to  make  a  provision  for  her,  as  if  the 
equitable  jurisdiction  for  that  purpose  were  confined  to 
instances  merely  where  the  husband,  or  the  persons 
claiming  under  him,  were  the  plaintiffs.  It  seems, 
however,  to  be  now  settled  that  a  Court  of  Equity  will 
enforce  her  right  at  her  own  suit  by  her  next  friend, 
when  the  subject  is  of  equitable,  not  of  legal  cognizance. 


(a)  Jewson  v.  Moulson,  2  Atk.  423.  Worrall  ▼.  Marlar^  J  Cox, 
153.2  Dick.  647.  Brown  v.  Clark,  B  Ves.  1 66.  Pringle  v.  Hodg- 
son,  ibid.  620.  Steinmetz  v.  Halthin,  |l  Olyn  and  Jameson,  64. 
Ex  parte  OTerrall,  ibid.  347.    See  5  Madd.  164.  (b)  Green 

▼.  Otte,  I  Sim.  and  Stu.  250.  % 
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Thus  in  EUbank  v«  Montolieu  (a\  Lady  EUbank 
being  intitled  to  considerable  personal  property,  as  one 
of  tbe  next  of  kin  of  Lady  Cranstown^  filed  a  bill  against 
her  husband  and  Lord  Montolieu^  the  administrator  of 
Lady  C.  and  who  was  also  a  brother  and  one  of  the 
next  of  kin  of  Lady  C.  praying  an  account  of  the 
pbintUPs  share,  and  that  it  might  be  settled  upon  her- 
ielf  and  children.     Lord  Montolieu^  by  his  answer, 
insisted  upon  retaining  the  plaintiffs  share  towards 
satis&ction  of  a  debt  owing  him  from  her  husband,  on 
the  ground  of  a  provision  made  for  her  by  settlement 
prior  to  her  title  to  such  personal  property,  but  which 
«was  not  adequate  to  her  fortune,  and  appeared  to  have 
been  made  upon  the  expectation  that  by  circumstances 
to  occur  in  the  family,  there  would  be  an  opportunity 
to  do  better  for  her  at  a  future  period.     The  question 
was,  whether  the  plaintiff  was  intitled  to  the  relief 
prayed  by  her  bill,  as  against  Lord  Montolieu^  under 
the  ciccuinstances  stated  ? .  And  the  Court  decreed  in 
the  affirmative;  the  Chancellor  having  delivered  the 
judgment  thus  :  *'  The  only  difficulty  which  I  had  in 
this  cause  was  upon  the  form  of  the  suit,  xvhether  a 
married  woman  by  her  nea:t friend  could  be  a  plaintiff 
in  this  Court.     With  respect  to  the  point  made  by  the 
answer  of  Lord  Montolieu^  that  he  had  a  right  to  retain 
against  the  debt  of  the  husband,  being  possessed  of  the 
fund  as  administrator,  and  the  wife  being  one  of  the 
next  of  kin,  I  am  clearly  of  opinion  that  the  defendant 
had  no  right  to  retain.     The  administrator  is  trustee 
for  the  next  of  kin,  the  plaintiff  being  one  of  them. 
If  she  have  any  equity  against  her  husband,  with  regard 
to  this  money,  that  equity  will  clearly  bar  any  right  of 
retainer  he  can  set  up  to  the  property  of  which  he  be- 
came administrator.    With  respect  to  the  only  difficulty 
I  had  upon  the  point  of forvu  if  she  be  intitled^  and 


(fl)  5  Ves.  737 ;  and  see  Gardner  v.  Walker,  1  Stra.  503,  and 
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there  is  no  way  of  asserting  her  right  against  her  hus- 
band except  by  bill,  that  objection,  I  think,  does  not 
weigh  much :  if  the  defendant,  MantalieUi  had  done 
what  would  have  been  the  natural  and  the  right  things 
and  what  he  certainly  would  have  done  but  for  his  own 
interest,  he  would  have  been  plaintiff,  desiring  the  Court 
to  dispose  of  the  fund,  and  for  her  benefit  to  protect  her 
interest  in  it.  Then,  upon  all  the  circumstances  it  is 
very  clear,  if  it  had  come  before  the  Court,  it  would 
have  been  matter  of  course  to  have  pronounced  upon 
her  equity  upon  the  bill  of  the  administrator,  praying 
that  the  money  in  his  hands  might  be  properly  dis- 
posed of;  and  I  would  not  have  suffered  this  money  to 
be  paid  to  Lord  Elibank  without  making  a  provision 
for  her;  for  the  provision  upon  her  marriage  was 
clearly  inadequate  to  her  fortune,  and  it  is  clear  that 
that  provision  was  made  upon  the  expectation  that  by 
circumstances  to  occur  in  his  family  there  would  be  an 
opportunity  to  do  better  for  her  at  a  future  period.  The 
difficulty  was,  that  it  is  very  unusual  in  point  of  form, 
the  bill  being  filed  by  the  wife  instead  of  the  husband.'* 
In  Ellis  V.  Ellis  (a\  the  Court  entertained  a  suit  l^ 
the  wife  to  restrain  her  husband  from  assigning  or 
transferring  for  a  valuable  consideration  her  equitable 
property,  and  the  Chancellor  continued  the  injunction, 
ordering  the  husband  to  make  proposals  for  a  settlem^it. 
And  in  Roberts  v.  Roberts  (b\  the  Master  of  the 
Rolls  granted  the  like  injunction  in  order  to  prevent 
the  necessity  of  new  parties ;  but  he  said,  he  desired  to 
,  ^^ ,  be  understood  that  he  did  not  make  the  order  under 
from  assign-  ^^  idea  that  a  purchaser  or  assignee  for  a  valuable  con- 
i'V*  sideration  of  the  husband  of  the  wife's  property  could 

put  hiraSelf  into  a  better  situation  than  the  husband ; 
and  he  added,  that  the  more  he  thought  upon  the  sub- 
ject the  more  he  was  satisfied  that  such  an  assignee  must 


And  in  the 
mean  time 
the  Court 
has  re- 
strained the 


{a)  1  Vin.  Abr.  Sup.  475. 


(b)  3  Cox.  Rep.  422. 
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be  subject  to  the  same  equity  (a).     But  the  principle  finttheprin- 
for  granting  the  injunctions  in  the  two  last  cases  is  very  ^^  ^  ^ 
questionable ;  for  if  the  husband  had  a  right  to  sell  his  tionaUe. 
wife's  equitable  choses  in  action,  there  is  no  reason  why 
he  donld  be  prevented  :  md  in  Pulvertofi  v.  Pulver- 
tofi{b\  Lord  Eldon  refused  to  enjoin  the  husband 
^m  selling  property  of  which  he  had  previously  made 
a  voluntary  settlement  after  marriage  upon  his  wife  and 
children. 

With  respect  to  retainer  or  set  off,  mentioned  in  the  '^^^  can  be 
above  case  of  EUbank  v.  MontoUeu^  it  was  also  decided  thehusband't 
in  Carr  v.  Taylor  (c\  that  although  the  husband  was  debts  to  de- 
indebted  to  the  estate  of  the  person  under  whom  the  ^^  byTu" 
wife  claimed  the  property,  yet  the  administratrix  of  vivordbip. 
such  person  could  not  set  off  the  debt  against  the  wife's 
title  by  survivorship  to  the  fund  ;  for  the  property  bet- 
ing a  share  of  a  residue,  the  Court  said  it  could  not  be 
jnied  for  but  in  the  joint  names  of  husband  and  wife^ 
and  that  if  he  had  died  without  reducing  it  into  posses- 
sion^  it  would  have  survived  to  her,  and  consequently 
free  from  the  husband's  debt. 

The  equity  of  the  wife  for  a  settlement  as  against  her 
Imsband,  is  indeed  so  well  settled  as  to  require  the  pro- 
duction of  no  cases  in  proof  of  it. 

But,  according  to  the  most  approved  opinions,  it  is  '^e  ^^'s 
an  equity  originating  in  and  personal  to  her,  so  that  if  tlement  it 
the  be  intitled  to  an  equitable  interest,  and  dies,  leaving  personal  to 
a  husband  and  children,  the  latter  being  unprovided  n^'extendto 
for  by  settlement,  and  he  file  a  bill  to  recover  such  in-  her  diiUven. 
terest,  his  children  cannot  oblige  him  to  make  a  provi- 
sion for  them  out  of  it. 

This  was  solemnly  decided  and  acknowledged  by 
IjOrd  Northingtath  in  Scriven  v.  Tapley  (d) ;  in  which 


(a)  In  the  fdlowing  references  the  wife  was  phiintiff^  10  Ves.  574. 
I  Atk.  1 92.     1  Dick.  373.  {b)  1 8  Ves.  84.  (c)  10  Ves. 

Jnn.  574.    See  Ex  parte  Kagdea,  2  Rose,  249.    Ex  parte  OTer«- 
raU,  1  Glyn  and  J.  347.  (d)  Ambl.  509. 
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case  he  reversed  the  decree  of  the  Master  of  *the  Rolls ; 
and  in  Murray  v.  hord  Elibank  («),  Lord  Eldon's 
opinion  seems  to  have  agreed  with  the  principle  of  the 
above  decree ;  which  principle  seems  to  be,  that  when 
the  Court  has  obtained  jurisdiction  over  the  subject,  it 
will  not  part  with  the  fund  without  making  a  provision 
for  the  wife,  and  will  extend  such /provision  to  her 
children  in  making  it  for  her,  just  as  the  Court  is  in 
the  habit  of  acting  towards  children  unprovided  for, 
when  it  sanctions  an  allowance  for  others  of  the  same 
.  ffamily  for  whom  fortunes  are  provided,  by  increasing 
the  amount  of  such  allowance,  in  order  that  all  the 
chHdren  may  be  maintained. 

It  is  true  that  contrary  opinions  prevail  upon  this 
subject  (^),  but  the  rule  of  the  Court  is  probably  as 
considered  by  Lords  Northington  and  Eldotij  and  also 
by  the  present   Master  of  the   Rolls,  in  Lloyd  v. 
'Williams  (c) ;  in  which  case  all  the  authorities  were 
reviewed,  and  his  Honour  decided,  that  children  have 
no  right  to  a  provision  out  of  their  mother's  equitable 
property,  independently  of  contract  or  decree. 
The  children       jf  ^n  order  be  obtained  for  the  husband  to  lay  pro- 
ey&:[  proee-    posals  before  the  Master  for  a  settlement,  and  then  the 
cute  an  order  wife  dies  without  waiving  it,  since  such  order  is  a 
before  t^      judgment  and  the  Court  always  includes  the  children 
Master  pro-    in  the  settlement,  they  have  by  the  order  obtained  a 
wSSement*     right  to  prosecute  it  and  procure  a  provision  for  them- 
selves (rf).     Their  mode  of  proceeding  is  by  supple- 
mental bill  ((f). 

[In  a  late  case  (J')  it  was  decided  that  the  right  of 
the  children  to  the  benefit  of  the  settlement  to  be  made 
on  their  mother,  attached  upon  the  institution  of  a  suit 
relating  to  the  trust  fqnd.  The  wife  having  died  pend- 
ing the  suit,  leaving  the  husband  surviving,  the  children 


(fl)  10  Ves.  84.  (b)  See  13  Vc8.7.  (c)  1  Mad.  450. 

(rf)  2  Dick.  604.  (e)  13  Ve».  1^9.  (/)  SteinmeU  v. 

ILilthin,  1  Glyn  and  J.  64. 
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were  held  intitled  to  a  provision.  If,  however,  the 
wife  survives,  and  the  husband  has  not  assigned  the 
fund  for  valuable  consideration,  the  children  will  not 
be  intitled  to  a  provision  as  against  her,  as  she  takes 
the  whole  by  survivorship  (tf).] 

The  children's   right,  however,  under  such  order  But  the  wife 
continues,  according  to  Lord  Eldon*s  opinion,  to  be  at  ^^^^^ 
the  disposal  of  the  wife  until  the  business  be  completed ;  by  consent 
so  that,  if  between  those  periods  she  appear  in  Court,  ?F^^^',^* 
and  consent  that  her  husband   shall   have  the  fund  children's 
wholly  and  absolutely,  it  will  be  so  ordered,  and  the  "8^*' 
children  deprived  of  any  provision  out  of  it  (&).     But 
80  far  as  the  children  are  concerned.  Lord  Hardwicke 
seetns  to  have  differed  from  his  successor ;  for  he,  in 
an  anonymous  case  reported  by  Fesej/  senior  (c),  said, 
'^that  the  wife  might  give  up  her  interest,  but  that 
nobody  could  consent  for  the  children,  and  that  the 
proposal,  which  in  that  case  had  been  made  by  the  hus- 
band for  a  settlement,  was  binding/' — This  case  is 
noticed  by  the  late  Master  of  the  Rolls  in  Murray  v. 
Elibank  (d) ;  and  Lord  Eldon^s  opinion  seems  to  be 
recognised  and  approved  of  by  the  present  Master  of 
the  Rolls  in  Lloyd  v.  Williams  (js). 

When  the  wife  is  the  subject  of  a  foreign  state,  by  The  whole 
the  law  of  which  her  husband  would  be  intitled  to  re-  ^"f  ^i*^ 
ceive  the  whole  of  her  property  without  making  any  h^band,  if 
provision  for  her,  the  Court  will  dispense  with  her  ?*^^^7 
consent,  and  order  the  fund  to  be  paid  to  her  husband  the  law'ot 
without  requiring  any  settlement  (/).  *^vT*h  ^^ 

But  in  cases  where  the  wife  consents  that  her  bus-  ^fe  is  a  sub- 
ject. 


(fl)  Ante,  217.  See  Johnson  v.  Johnson^  I  Jac  and  Walk.  479. 
(6)  10  Ves.  88—90.  1  Mad.  450.  See  also,  in  relation  to  the  wife's 
consent,  3  Atk.  71.  2  P.  Will.  G42.  2  Ves.  Sen.  60.  2  Bro. 
C.  C.  C63.    3  Bro.  C.  C.  565.     3  Ves.  32 1 .  (c)  2  VoL 

672.  {d)  13  Ves.  6.  {e)  1  Mad.  466.         .  (/)  Sawyer 

V.  Shntc,  ].    Anstr.  6i.    Campbell  v.  French,  3 'Ves.  321.    Dues 
V.  Smith,  Rolls,  27th  June,  1 822. 
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iMind  shall  liav%  her  property,  the  Court  requires  a 
proper  affidavit  by  the  husband  and  wife  that  no  pre- 
vious settlement  has  been  made  of  it  (a). 
Commissi^        Xhe  separate  examination  of  the  wife  being  necessary 
examination^  ^^  &^^  effect  totthis  arrangement,  if  she  be  abroad,  or 
bow  con-        cannot  attend  ii^Court,  she  must  regularly  be  examined 

docted  and  j  ••ai--ji»ai.  j 

returned.       under  a  commivion  to  be  issued  for  the  purpose  ;  and 

it  must  appear  from  the  return  of  the  commissioners, 
that  after  they  had  informed  her  of  the  nature  of  the 
order  and  transaction,  she  directed  and  consented  that 
the  fund  should  be  paid  or  transferred  to  her  husband 
£>r  his  own  use,  and  that  she  voluntarily  consented 
thereto.  Her  examination  also  must  be  in  writing, 
and  .under  her  signature  to  the  above  effect;  which 
signature,  as  also  that  of  the  commissioners,  must  be 
verified  by  affidavit  {b). 

An  exception  to  this  regular  proceeding  by  commis- 
sion occurred  in  Minet  v.  Hyde  {c).  In  that  case,  it 
was  ordered  that  the  wife  should  appear  before  some  of 
the  plaintiffs  and  a  magistrate  of  Breda  for  private  ex- 
amination, which,  when  taken,  was  to  be  attested  by  a 
notary  public  and  translated  upon  oath. 

{[Where  the  amount  of  the  fund  is  less  than  200A,  it 
is  usually  paid  but  to  the  husband  on  the  joint  petition 
of  himself  and  his  wife,  without  the  separate  examina- 
tion of  the  latter  (caQO 
Settlements        It  is  a  high  contempt  of  the  Court  to  marry  its  ward 
Se^  rf  '^*o«t  leave ,  ^  since  such  marriages  ai^  genendly 
Chancery.      attended  with  previous  circumstances  of  gross  deception 

and  misconduct,  the  Court  is  much  more  strict  and 
severe  upon  the  husband  in  regard  to  the  terms  of 


(a)  Minet  v.  Hyde,  2  Bro.  C.  C.  66S.  Binfbrd  v.  Bawden, 
1  Ves.  Jon.  512.  2  Yes.  Jun.  38.  Hongb  v.  Ryley>  2  Cox>  157. 
(fi)  Tasburgh's  case^  1  Ves.  and  Bea.  507.  2  Yes.  Sen.  60. 
<c)  2  Bro.  C.  C.  633.  See  ako  Campbell  ▼.  French,  3  Ves.  321. 
{(£)  See  Elworthy  v.  Widutead,  1  Jac  and  Walk.  69>  and  the  ra- 
fercnees  there. 
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settlement,  than  in  those  erases  which  are  of  more  usual 
occurrence  (a).  The  proportions  of  interest  or  of 
capital  of  the  wife's  fortune,  which  the  Court  will 
allow  to  the  husbands  of  wards,  depend  upon  the  cir- 
Gumstanoes  attending  each  case :  sometimes  none  of 
the  annual  income  or  capital  will  be  allowed  or  given 
to  the  husband. 

The  terms  which  have  been  imposed  upon  husbands, 
in  regard  to  the  interest  or  annual  income  of  the  fw- 
tuies  of  their  wives,  wiU  be  found  in  the  cases  below 
referred  to  (6). 

And  the  terms  in  respect  to  capital  may  be  seen  upon 
consulting  the  authorities  referred  to  in  the  notes  (c). 

If,  however,  a  man  of  no  property,  marry  a  ward 
without  the  leave  of  the  Court,  and  fortune  is  his  only 
object ;  in  such  a  case,  the  Court  will  visit  his  offence 
by  not  permitting  him  to  have  any  part  of  it  (d). 

Thus,  in  Like  v.  Beresfbrd  (e),  the  husband  having  Inatanoe  of 
eloped  with,  and  married  a  ward  of  the  Court,  both  the  j^^rfyed 
principal  and  the  interest  of  her  fortune  were  directed  oftheinternt 
to  be  settled  upon  her  for  her  sole  and  separate  use  ^jp^^** 
during  the  joint  lives  of  herself  and  husband,  with  a 
contingent  interest  in  his  favour  upon  the  event  of  his 
wife's  death  before  him  without  issue,  and  without  her 
making  any  appointment  of  the  property;  and  this 
settlement  was  directed  and  enforced  against  the  as* 
signment  of  such  property  by  her  husband  for  a  valu^ 
able  consideration,  it  having  been  made  pendente  lite. 

It  is*  also  to  be  observed,  that  a  ward  of  the  Court,  Female  vnxl 
married  as  above,  will  not  be  permitted  to  consent  for  ^^^  ^l 

her  fortune 

to  her  hus* 

(fl)  3  Vei.  606.  (b)  Stevens  v.  Savage,  1  Ves.  Jun.  154.  baad  withou^ 

^aasaing  v.  Parsonage,  5  Ves.  15.     Millet  v.  Rouse,  7  Ves.  419.  ^ 

B^thnrst  v.  Murray,  8  Ves.  74.        (c)  5  Ves.  15.    Wells  v.  Price, 

5  Ves.  398.     Winch  v.  James,  4  Ves.  386.    Priestley  ▼.  Lqmb, 

6  Ves.  421.  Millet  v.  Rouse,  7  Ves.  419.  Bathurst  v.  Murray, 
8  Ves.  74.  Halsey  v.  Halsey,  9  Ves.  471  •  Pearce  v.  Crutchfield, 
16  Ves.  48.  (d)  fiaU  v.  Coatts,  1  Ves.  and  Bea.  SOS.  {e)  3 
Ves.  506. 
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Marriage  de 
Jacto,  &c. 


Wife  has  no 
such  equity 
if  the  as- 
signees can 
recover  the 

Eroperty  at 
iw. 


Presumed 
that  an  as- 
signment for 
value  will 
not  bar  the 
•wife's  title  to 
a  settlement. 


her  husband  to  have  her  property  without  making  any 
settlement  upon  her ;  the  contrary  of  which  rule  we 
have  seen  to  prevail  in  other  cases  (/i)  ;  and  a  marriage 
defacto^  although  not  a  legal  one,  will  be  equally  suffi- 
cient to  found  the  jurisdiction  of  the  Court  as  if  such 
marriage  had  been  duly  solemnized  (6). 

2.  The  wife  and  children's  equities  for  sl  settlement, 
out  or  in  respect  of  her  choses  iii  action,  against  the 
assignees  in  bankruptcy  of  her  husband,  or  his  assignees 
under  the  insolvent  debtors'  acts,  or  under  an  assign- 
ment by  him  to  pay  his  debts,  are  the  same  as  against 
himself,  which  have  been  before  considered. 

Hence  if  the  wife's  property  be  such  as  he  could  re- 
cover at  law,  the  above  assignees  will  also  be  intitled  to 
recover  and  receive  it ;  and  as  the  husband  is,  in  such 
a  case,  under  no  obligation  to  make  a  settlement  upon 
his  wife  or  children,  neither  are  his  assignees  (c),  for 
the  titles  of  the  husband  and  his  assignees  being  com-, 
plete  at  law,  there  is  no  principle  of  equity  upon  which 
the  Court  of  Chancery  can  assume  a  jurisdiction  to 
interpose  on  behalf  of  the  wife,  to  restrain  her  husband 
or  those  claiming  under  him  from  enforcing  their  legal 
rights. 

But,  on  the  other  hand,  if  the  wife's  interest  in  her 
property  be  equitable  only,  then  a  Court  of  Equity  will 
impose  the  same  terms  upon  the  assignees,  in  regard  to 
a  settlement  on  the  wife  and  her  children,  as  we  have 
seen  that  it  will  do  upon  the  husband  (d)* 

S.  With  respect  to  an  assignee  claiming  hj  purchase 
from  the  husband,  whether  the  Court  would  or  would 
not  impose  any  such  condition  upon  him  as  to  make  a 
settlement,  has  been  long  a  disputed  question.  The 
result  however  seems  to  be,  that  he  is  bound  to  make  a 


(fl)  Stackpole  v.  Beaumont,  3  Ves.  89,  98.  (J)  Salles  v. 

Savignon,  6  Ves.  572.  (c)  2  Atk.  420,  2  Ves  Jun.  608-682, 

and  vide  supra^  p.  227.  (^0  ^^  ^^  <^^^^^  ^^t  referred  to,  and 

9  Ves.  87.     2  Madd.  16,  and  supra,  p.  257.  ^ 
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proYision  out  of  the  fund  for  the  wife  and  her  children, 
and  ihat  subject  to  such  provision,  he  will  be  entitled 
to  the  equitable  property  discharged  from  the  wife's 
title  by  survivorship. 

This  point,  as  to  a  settlement,  appears  to  have  been  Cases  con- 
decided  by  Lord  Northington^  in  the  case  of  the  Earl 
qf  Salisbury  v.  Newton  (a),  in  the  year  1759.  There 
the  wife  was  intitled  to  2000/.,  a  portion  under  her 
father's  marriage  settlement,  or  to  a  legacy  of  6OO/. 
under  his  will  in  lieu  of  it ;  her  husband  being  in^ 
debted  by  bond  to  the  Earl,  assigned  to  a  trustee  for 
the  Earl  all  that  he  was  intitled  to  in  right  of  his  wife 
for  payment  of  the  bond  debt,  and  died,  having  made 
no  provision  for  his  wife  and  children.  The  bill  was 
filed  by  the  Earl  against  her  trustee  for  an  assignment. 
His  Lordship  gave  the  usual  directions  as  to  the  assignee 
making  a  settlement  upon  the  wife  and  her  children, 
observing,  that  the  assignee  could  not  be  in  a  better 
situation  than  the  husband  under  whom  he  claimed, 
and  who  must  have  made  the  settlement  if  the  applica- 
tion had  been  made  by  him  instead  of  the  assignee. 

Notwithstanding  this  decision,  the  question  has.  been 
considered  unsettled.  In  Worral  v.  Marlar^  and  Bush' 
nan  r.  PelU  in  the  year  1784  (b\  Lord  Thurlow  in- 
clined to  the  opinion  that  the  wife's  equity  would  not 
prevail  against  the  assignee  of  the  husband  for  a  valuable 
consideration,  but  that  opinion  is  opposed  by  the  above 
decision  of  Lord  Northington  ;  and  in  another  by  the 
same  judge  in  the  year  1765.  In  that  case  (c),  the 
husband  and  his  wife  assigned  her  interest  in  a  legacy 
to  secure  to  J  SODA,  which  A  became  liable  to  pay  in 
consequisnce  of  his  being  surety  for  the  husband  in  a 
bond  for  that  sum.  Upon  the  bill  of  A^  against  the 
husband  and  wife,  and  the  assignees  under  a  commis- 
sion of  bankruptcy  which  had  issued  against  the  hus- 


(a)  1  Eden's  Rep.  870.  (b)  See  note  to  1  P.  WilL  459. 

(c)  Wenman  v.  Mason^  in  a  note>  1  P.  Will.  549.        - 
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band  for  payment  of  his  debt  out  of  the  wife's  share  in 
her  legacy,  it  was  so  decreed,  subject  to  the  settlement 
of  a  part  upon  the  wife  and  children.  That  case  is  very 
long  and  complicated,  but  I  consider  the  effect  of  it  to 
be  such  as  above  abridged  and  extracted  in  regard  to 
this  question. 

In  addition  to  these  early  decisions,  and  in  opposition 
to  the  doubts  of  Lord  Thurlow^  there  are  the  opinions 
of  great  judges  in  favour  of  the  wife's  equity,  which  are 
founded  upon  the  principle  before  laid  down. 

In  Jewsan  v.  Moulson  (a).  Lord  Hardwicke  refused 
,  to  order  payment  to  the  husband's  assignees  for  valu- 
able consideration  of  personal  estate  to  which  the  wife 
was  intitled  under  her  father's  will,  and  recommended 
them  to  agree  to  a  settlement  of  part  of  the  money 
upon  the  wife  and  her  children,  (which  was  assented 
to  and  done  accordingly)  his  Lordship  observing,  ^*  that 
he  laid  great  weight  upon  the  assi^ment  comprehend* 
ing  the  tphole  of  the  wife's  portion,  and  that  if  he 
allowed  that  practice  to  prevail,  it  would  trip  up  all  the 
care  and  caution  of  the  Court,  for  a  husband  then 
would  have  nothing  to  do  but  to  take  up  money  of  a 
third  person,  and  although  neither  he  nor  the  lender 
knew  exactly  at  the  time  what  the  fortune  was,  yet  he 
Alight  assign  it  over,  and  so  defeat  the  care  of  the  Court 
entirely." 

In  Like  v.  Beresford  (b)j  Pryor  v.  HiU(c)j  and 
Macaulay  v.  Philips  (rf),  the  Court  gave  opinions 
agreeably  to  those  of  Lords  Hardwicke  and  Northing- 
ton.  In  the  last  of  those  cases  Lord  Alvanley  expressed 
a  decided  opinion  upon  this  subject  to  the  following 
efifect :  **  Many  cases  upon  this  point  have  been  before 
me,  which  have  put  me  under  the  necessity  of  cOBsi* 
dering  very  much  the  rights  of  the  wife,  and  I  am 
cleariy  of  opinion  the  doubt  respecting  the  assignment 


(4i)2Atk.417.  (*)3Vc8.5ll.  (c)  4  Brown,  C.  C. 

139.  (£^)  4  Vet.  19. 
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of  the  husband  for  a  valuable  consideration  of  the  wife's 
equitable  interest  was  not  well  founded,  with  the  single 
exception  perhaps  of  a  trust  of  a  term  qf years  of  land  (a), 
upon  which  perhaps  there  may  be  some  doubt ;  but, 
sulgect  to  that,  I  am  clearly  of  opinion  an  assignment 
tor  8  valuable  consideration  will  not  bar  the  equity  of 
the  wife,  and  it  would  be  strange  if  it  did,  since  in  the 
Courts  of  Law,  with  regard  to  an  action  brought 
against  executors  by  the  husband  for  a  legacy  due  to 
his  wife,  it  is  determined  that  an  action  does  not  lie, 
and  the  reason  given  is,  that  it  would  totally  defeat  the 
wife's  equity.  It  would  be  whimsical,  then^  that  die 
assignment  by  the  husband  for  valuable  consideration 
should  put  the  assignee  in  equity  in  a  better  situation 
than  the  husband  himself  is  in  at  Iaw«  The  guard  of  this 
Court  upon  the  wife's  interest  would  be  very  singular 
if  the  husband,  not  being  intitled  at  law,  might,  assign 
it  for  a  valuable  consideration,  to  another  person  who 
would  be  intitled  in  equity.  I  am  clearly  of  opinion 
that  it  was  only  a  doubt,  and  it  never  was  decided  that  . 
the  husband  could,  by  such  assignment,  or  any  other 
means,  deprive  her  of  her  equity." 

In  Franco  v.  Franco  (b\  his  Honour  adhered  to  his 
opmion  ;  and  it  seems  that  he  was  prepared  to  decide 
according  to  it,  if  the  cause  in  its  then  stage  would 
^^y^  permitted. 

[And  the  right  of  the  wife  to  a  provision  out  of  a 
principal  fund  beloi^ing  to  her,  and  assigned  by  her 
husband  for  valuable  consideration,  is  now  considered 
M  a  settled  point  (c). 

But  it  is  doubtful  whether  the  wife  is  intitled  to  a 
provision  out  of  a  trust-term  belonging  to  her  as  against 
a  purchaser.     In  some  cases  {d)  the  question  was  de- 


<«)  Vide  supra,  \77.  (J>)  4  Ves.  530.  (c)  See  ElUott 

^.  Cordell,  5  Mad.  149,  and  the  cases  there  cited.  {d)  Tador 

t.  Sttnyne^  2  Vem.  270.     Bates  v.  Dandy,  t  Atk.  207.    See 
2  A&,  421. 
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cided  against  her,  and  it  is  mentioned  by  LardAlvanky 
Whether  the  as  doubtful  (tf ).  These  cases,  however,  occurred  before 
extcndTto  a^  the  general  equity  of  the  wife  as  against  her  husband's 
trust-term,     assignee  for  valuable  consideration  was  established; 

and  they  do  not  deny  her  right  to  a  provision  out  of  a 
trust-term  as  against  her  husband.  There  does  not 
appear  to  be  any  sound  principle  for  making  a  distinc- 
tion in  this  respect  between  a  trust-term  and  other 
equitable  choses  in  action.  It  has  indeed  been  consi- 
dered, in  questions  relating  to  the  wife's  right  of  survi- 
vorship, that  the  rules  applying  to  trust-terms  must  be 
the  siame  as  those  applying  to  legal  terms.  But  this 
has  no  application  to  her  right  to  a  provision, -the  whole 
doctrine  of  the  wife's  equity  being  a  departure  from 
legal  analogy.  And  there,  is  no  inconsistency  in  allow-' 
ing  the  husband's  assignment  of  the  wife's  trust-term  to 
defeat  her  nght  by  survivorship,  without  affecting  her 
right  to  a  provision  :  this  is  the  effect  which  is  given 
to  his  assignment  for  valuable  consideration  of  her 
other  equitable  choses  in  action.  It  has  been  suggested 
as  a  reason  for  distinguishing  a  trust-term  from  other 
trust  property,  that  it  may  be  taken  in  execution  at  law 
for  the  husband's  debt  under  9l  fieri  facias  (b) :  but  it  is 
now  settled  that  that  writ  does  not  extend  to  equitable 
interests  in  terms  of  years  (c). 

Where  the  husband  has  assigned  for  valuable  con- 
sideration his  wife's  legal  choses  in  action,  which  are 
immediately  recoverable,  and  dies  before  her,  it  has 
beea  already  observed,  that  (with  some  exceptions)  they 
will,  at*  law,  survive  to  her,  but  that  the  assignee  will 
(asr  it  seems)  be  intitled  in  equity  (d).  But  as  he  is 
under  the  necessity  of  resorting  to  the  jurisdiction  of 
equity  to  render  his  claim  available  against  the  l^al 
right  of  the  widow,  it  may  be  presumed  upon,  principle 


(a)  4  Vcs- 1 9—528.       (6)  4  Vcs.  528.        (c)  Scott  v.  Scholey, 
8  East,  465.    Metcalf  v.  Scholey,  2  N.  R.  46  U       {d)  Ante,  p.  226. 
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that  relief  would  not  be  granted  to  him  without  a  pro- 
vision  being  made  for  her  (tf ).] 

4.  Receipt  by  the  husband  of  the  money,  or  a  transfer  But  payment 
to  hiffl  of  the  funds,  will  defeat  his  wife^s  right  to  a  ^^^^^^ 
settlement  out  of  her  choses  in  action,  as  we  have  before  defeats  wife's 
seen  to  be  the  case  in  relation  to  her  title  by  survivor-  ^'^ije^^^t, 
ahip  (b). 

If,  therefore,  before  any  proceedings  be  instituted  in 
relation  to  such  property,  it  be  paid  or  transferred  to 
the  husband  by  the  person  in  whose  hands  or  name  it 
is,  and  as  it  lawfully  may,  the  payment  or  transfer  will 
be  good  ;  and  it  will  afterwards  be  too  late  to  apply  to 
a  Court  of  Equity  for  its  interposition  for  a  settlement 
on  the  wife  and  children  (c). 

Thus,  in  Murray  v.  Elibank  (rf),  Lord  Eldon  said, 
that  the  husband,  where  he  can,  is  intitled  to  lay  hold 
of  his  wife's  property,  and  that  the  Court  would  not 
interfere  ;  also,  that  previously  to  a  bill  filed,  a  trustee 
who  has  property  real  or  personal,  might  pay  the  rents 
^d  profits,  and  might  hand  over  the  personal  estate  to 
the  husband. 

But  the  trustee  would  not  be  justified  in  doing  so  Not  after  bill 
after  a  suit  is  instituted.     As  to  this.  Lord  Eldon  ex-     ^  ' 
pressed  himself  in  the  above  case  thus, — that  Lord 
Alvanlei/t  in  Macaulay  v.  Phillips  (e),  had  laid  down, 
that  after  a  bill  filed,  the  trustee  could  not  exercise  his 
discretion  upon  that ; — ^that  the  bill  made  the  Court 
the  trustee,  and  took  away  his  right ,  of  dealing  with 
the  property,  as  he  had  it  previously.     Lord  Eldon 
added,  ^*  that  case  was  the  last ;  apd  I  think,'*  said  his 
Lordship,  "  that  it  contains  very  wholesome  doctrine 
upon  that  point  (/)/' 
In  Jewson  v.  Moulson  (g),  Lord  HardwicJce  said, 


(a)  See  antCy  p.  258.  (h)  Supra,  p.  220.  (c)  3  P.  WiU.  1 1. 
8  Ves.  206.  (d)  10  Ves.  90.  (e)  4  Ves.  1 8.  (/)  And 

Bee  Steinmetz  v.  HaltHin^  cited  ante,  p.  264.  (g)  2  Atk.  419 ; 

«nd  see  1  Atk.  49 1 ,  5 1 6.     Pre.  Ch.  548. 
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And  the  that  the  Court  would  not  suffer  the  husband  to  take  his 
r^traiiThus-  ^^^^'^  portion  (although  the  Ecclesiastical  Court,  which 
band  from  had  a  concurrent  jurisdiction,  had  given  its  consent  that 
.S^Sn  ^^^  husband  should  have  it),  until  he  had  agreed  to 
in  the  Eccle-  make  a  reasonable  provision  for  her :  and  that  in  many 
Courtuntil  ^^^tances  Courts  of  Equity  had  granted  injunctions  to 
he  has  made  Stay  proceedings  in  that  Court, 
a  settlement.      Thus  in  Gardner  v.  Walker  (a\  the  executor  com- 

pienced  a  suit  for  the  Court's  direction  as  to  a  legacy 
bequeathed  to  -4,  the  wife  of  B,  praying  to  enjoin  B 
from  proceeding  in  the  Spiritual  Court,  in  a  suit  which 
he  had  instituted  there  for  the  legacy.  This  was  re- 
sisted, on  the  ground  of  the  Ecclesiastical  Courts  having 
proper  jurisdiction  over  the  subject,  and  that  there  was 
no  precedent.  But  by  Lord  Macclesfield:  "  Then  it  is 
time  to  make  one.  Can  the  difference  who  is  plaintiff 
in  equity  alter  the  reason  of  the  thing  ?  Jf  it  should, 
it  will  be  but  for  the  husband,  instead  of  coming  here, 
to  go  into  the  Spiritual  Court,  and  so  get  the  whole 
into  his  power.  There  must  be  the  usual  direction, 
that  the  money  may  be  disposed  of  for  the  benefit  of 
the  wife.*' 
Bnt  not  from  But  although  there  be  an  early  case  in  which  the 
{^^'■^lit  **  husband  has  been  restrained  from  recovering  at  law 

the  legal  property  of  his  wife,  later  opinions  seem  to 
have  established,  that  a  Court  of  Equity  has  no  juris- 
diction to  prevent  him  exerting  his  legal  rights  to  and 
for  the  recovery  of  his  wife's  property,  whether  by 
receipt  of  it  or  by  action  at  law  (6)  :  and  with  respect  to 
the  case  referred  to  (c),  the  reporter  remarks,  that  the 
decision  went  a  great  length ;  and  according  to  his 
conception,  beyond  what  had  been  done  in  Chancery, 
the  obligee  being  the  defendant.  The  principle  seems 
to  be,  that  there  can  be  no  jurisdiction  in  the  Court  to 


(fl)  1  Str.  503.         {b)  1  Ves.  Sen.  539.    2  Atk.  420.    2  P.Will. 
641.    10  Ves.  90.  (c)  Winch  v.  Page,  Bunb.  8tf. 
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interfere,  where  the  demand  is  legal  and  the  person 
intitled  proceeds  according  to  law- for  the  recovery  of  it. 

5.  If  the  wife  be  an  adulteress,  living  apart  from  her  Adultery  of 
husband,  a  Court  of  Equity  will  not  interfere  upon  her  J^^®  ^^idty. 
application  for  a  settlement  out  of  her  own  choses  in 
action ;  neither  will  it  order  them  to  be  paid  to  her 
liusband :  not  to  the  former,  because  she  is  unworthy 
of  the  Court's  notice  or  interference ;  nor  to  the  latter, 
because  he  does  not  maintain  her,  in  respect  of  which 
duty  the  law  only  gives  to  him  her  fortune. 

Accordingly,  in  Carr  v.  Eastabrooke  (a),. cross  peti- 
tions were  presented  by  the  husband  and  wife  ;  the  one 
praying,  that  350/.  belonging  to  her,  might  be  settled 
to  her  separate  use  ;  the  other,  that  the  money  might 
be  paid  to  the  husband,  without  his  making  any  provi- 
sion for  her.  The  wife  had  eloped,  and  had  lived  in 
adultery,  and  her  husband  had  obtained  a  divorce  h 
mensd  et  thoro  ;  but  at  this  time  the  adulterer  was 
dead,  and  the  wife  was  supported  by  his  mothe;*.  The 
Chancellor  said,  he  could  make  no  order  upon  either 
petition,  that  he  could  not  settle  the  sum  to  the  wife's 
separate  use,  and  that  he  must  leave  it  as  it  was. 

[But  though  the  delinquency  of  the  wife  is  a  reason 
for  not  applying  her  property  to  her  separate  use,  it  is 
not  a  reason  for  allowing  the  husband  to  receive  the 
whole,  while  not  maintaining  her.  Hence  in  Ball  v. 
Montgomery  (b\  where  the  wife  was  living  in  adultery, 
the  dividends  of  a  trust-fund,  to  which  the  husband  was 
intitled  for  life  jure  mariti,  were  ordered  to  be  paid 
into  Court.  The  husband  was  allowed  to  receive  out 
of  the  dividends  the  costs  of  a  groundless  suit  insti- 
tuted by  the  wife  against  him  in  the  Ecclesiastical  Court. 


(rt)  4  Ves.  146.     See  also  Ball  v.  Montgomery,  2  Ves.  Jun.  191, 
and  Watkyns  v.  Watkyns,  2  Atk.  97.  (*)  2  Ves.  Jun.  191. 

4  Bro.  C.  C.  339.  See  Alexander  v.  M'Culloch,  cit.  ibid.  Bullock 
▼.  Menzies,  4  Ves.  798,  cited  post.  Dr.  Douglas's  case,  cited  10 
Ves.  56. 

T  a 
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It  may  be  inferred  from  Ball  v.  Montgowert/y  that 
though  the  Court  may  not  make  a  settlement  on  the 
wife  when  living  in  adultery,  yet  that  it  will  secure  her 
trust  property  for  the  benefit  of  the  survivor,  or  of  the 
children.]] 
But  it  is  no        But  the  rule  is  different  in  instances  of  female  wards 
stan^  o£a^'  ^^  ^^^  Court  who  are  married  without  its  consent ;  for 
female  ward   although  they  afterwards  live  in  adultery,  the  Court 
e    ourt.  ^jij  inforce  a  settlement  (a),  as  also  the  provisions  to 
be  contained  in  it ;  because  the  marriage  being  a  con- 
tempt,  the  Court  obtained  jurisdiction  to  commit  the 
husband,  in  consequence  of  such  misconduct,  until  he 
should  make  a  proper  settlement ;  and  the  Court  will 
not  part  with  that  power  until  that  act  be  done,  what- 
ever may  be  the  irregularity  of  the  wife's  conduct,  which 
may  be  attributed  in  some  degree  to  her  husband's  mis- 
conduct in  procuring  such  a  clandestine  marriage. 

It  sometimes  occurs  that  a  husband  refuses  to  make 
any  settlement  upon  his  wife,  in  obedience  to  the  di- 
rections of  the  Court ;  we  shall  therefore  proceed  to 
consider, 

11.  The  rights  of  husband  and  wife  in  her  choses  in 
action,  when  he  refuses  to  make  any  settlement  upon 
her,  or  when  he  deserts  her,  or  compels  her  to  quit  his 
house. 

I.  When  he  declines  to  make  any  settlement  upon 
her. 
Husband  in-       Since  the  husband  is  obliged  to  maintain  his  wife,  he 

iii\ercsu>f  lu*8  ^^^^  ^^  intitlcd  to  receive  the  annual  produce  of  her 
wife's  for-  property,  although  he  decline  to  make  a  settlement 
T^'^^:        upon  her. 

though  he  re-      *  .  , 

fuse  to  make  Accordingly,  in  Sleech  v.  Thorington  (b\  the  Master 
a  settlement,  ^f  ^^le  RoUs  observed,  that  the  Court  had  not  thought 

itself  empowered  to  take  from  the  husband  his  wife's 


{a)  Ball  V.  Coutts,  1  Ves.  and  Bea.  302,  304.  {b)  2  Ves. 

Sen.  561. 
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fortune,  so  long  as  he  was  willing  to  live  with  and 
maintain  her  ;  and  that  where  a  husband  would  not  go 
in  before  the  Master,  even  in  that  case  the  Court  would 
not  proceed  so  far  as  to  do  any  thing  in  diminution  of 
his  right,  so  as  to  take  away  the  produce  from  him,  or 
to  prevent  his  receiving  the  interest ;  but  that  the 
Court  constantly,  where  the  husband  maintained  his 
wife,  accompanies  the  direction  for  a  suspension  with 
payment  of  the  interest  to  the  husband. 

The  Court,  however,  will  preserve  the  capital  for  the  Not  the  ca- 
wife,  until  a  proper  settlement  be  made  upon  her  and  ^     ' 
her  children,  as  it  has  been  shown  in  the  first  section. 

And  if  the  husband  misconduct  himself,  as  in  the  Instance 
instance  of  receiving  a  considerable  part  of  his  wife's  T^^I^  ^-^  ^ 
portion,  so  as  to  leave  but  a  small  part  remaining,  and  of  the  in« 
then  refuse  to  make  an  adequate  settlement  upon  her,  *^'®^^- 
there,  as  Lord  Hardwic/ce  said,  the  Court  w^ould  not 
merely  stop  the  payment  of  the  residue  of  her  fortune, 
but  prevent  the  husband  from  receiving  the  interest  of 
that  residue,  in  order  that  it  might  accumulate  for  his 
wife's  benefit  {a). 

The  husband,   then,   being   intitled   to  the  whole  Husband's 

.  •  i*  1  •        •/•  f  .  assifi^necs 

annual  mcome  ot  his  wife  s  property,  as  a  compensa-  take  the 
tion  for  maintaining  her,  his  assignees  in  bankruptcy,  yearly  intc- 
or  under  the  insolvent  debtors'  acts,  or  trustees  under  tra'n^allow- 
his  own  assignment  to  pay  his  debts,  will,  as  repre-  ancetohis 
senting  him,  be  intitled  to  receive  such  income  ;  out  of  ^^  ^* 
which  they  will  be  obliged  to  make  a  settlement  or 
allowance  to  the  wife  for  her  support  (6). 

The  principle  upon  which  the  law  gives  to  the  hus- 
band the  personal  estate  of  his  wife,  being,  as  it  has 
been  observed,  to  enable  him  to  maintain  her  and  the 
children  of  the  marriage,  it  is  a  consequence, 

2.  Tliat  if  he  desert  and  leave  her  destitute,  or  compel 


(a)  3  Atk.  21 .  (^)  2  Ves.  Jun.  607—680.    4  Bro.  C.  C. 

139.    3  Ves.  166.     5  Ves.  517.     11  Ves.  20,  21. 
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Wife's  equity  her  to  leave  him  from  cruel  treatment  or  gross  misbe- 
nanw^mu  of  h^^^^"''  (^)>  ^^8  interest  in  her  personal  property  will  be 
her  property.  Suspended.  In  such  cases  the  Court  will  prevent  his 
^^'  receiving  not  only  any  part  of  the  capital  of  her  equit- 

able property,  but  also  the  interest  of  it ;  for  the  reason 
of  the  law's  giving  to  the  husband  the  wife's  personal 
estate  being  the  consideration  of  their  living  together, 
and  his  maintaining  theirchildren,  when,  from  his  mis- 
conduct, these  ends  are  defeated,  a  Court  of  Equity 
interferes,  and  preserves  such  of  the  wife's  property  as 
is  within  its  jurisdiction,  for  her  and  her  family,  pro- 
viding for  them  a  maintenance  out  of  it.     In  acting 


(a)  In  questions  arising  out  of  disagreements  between  husband 
and  wife,  the  Court  of  Chancery  formerly  exercised  a  much  more 
extensive  jurisdiction  than  at  present  (a).  The  tendency  of  the  later 
cases  has  been  to  leave  questions  relating  to  the  conduct  of  either 
party  to  the  sole  decision  of  the  Ecclesiastical  Courts ;  and  Courts  of 
Equity  have  not  lately  extended  the  practice  of  giving  to  the  wife  a 
separate  allowance  out  of  her  trust  property,  beyond  those  cases 
where  the  husband  neglects,  or  refuses,  or  is  unable  to  maintain 
her  (6).  But  where  the  wife  has  separated  herself  from  her 
husband,  by  her  own  act,  or  with  his  consent,  and  applies  for  a 
maintenance  out  of  her  trust  property,  alleging  that  the  separation 
was  rendered  necessary  by  the  husband's  ill-treatment,  it  is  very 
doubtful  whether  the  Court  of  Chancery  would  now  entertain  any 
original  jurisdiction  to  determine  that  question,  though  it  would 
probably  suspend  the  payment  of  the  interest  to  the  husband,  on 
the  ground  that  while  the  separation  exists,  it  is  not  applied  to  its 
proper  purpose,  the  maintenance  of  both  (c).  If  in  such  a  case  the 
question  of  conduct  should  be  decided  by  the  Ecclesiastical  Courts 
in  favour  of  the  wife,  as  those  Courts  cannot  give  any  remedy  for 
alimony  beyond  a  personal  decree  against  the  husband,  there  would 
be  a  good  ground  for  the  interference  of  a  Court  of  Equity  to  allow 
her  a  maintenance  out  of  her  trust  property.  Possibly  similar  re- 
lief might  in  some  ca^es  be  given  to  her  during  the  proceedings  in 
the  Ecclesiastical  Courts,  to  render  effectual  an  allowance  of  alimony 
pendente  lite,  when  awarded  to  her  by  those  Courts  (rf). 

(a)  See  post,  chap.  xxii.  (b)  See  3  Atk.  550.     2  Ves.  Jun. 

195.    11  Ves.  18.    19  Ves.  397.    5  Madd.  156,  415.  (c)  See 

ante,  p.  275.  (d)  Sec  post^  diap.  xxii. 
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thus,  Courts  of  Equity  do  not  infringe  upon  the  juris- 
diction of  the  Ecclesiastical  Courts,  to  which  belongs 
the  right  of  decreeing  alimony,  as  consequential  to  a 
sentence  of  a  divorce  d  mensd  et  Ihoro  ;  but  they  exer- 
cise their  authority  over  the  equitable  property  of  the 
wife,  in  such  a  manner  as  to  do  that  justice  to  her  and 
her  family,  which  her  husband,  in  breach  of  his  duty, 
refuses  to  perform. 

Accordingly,  in  Oxenden  v.  Oxenden  (a)y  by  articles 
on  the  marriage  of  A  with  B9  her  husband,  6OOO/*, 
part  of  her  fortune,  were  agreed  to  be  laid  out  in  lands, 
and  settled  upon  B  for  life,  then  on  A  for  life,  &c. 
The  money  was  left  in  the  Bank  till  the  purchase  could 
be  made,  subject  to  the  trusts.  A  being  obliged  to 
leave  £,  in  consequence  of  his  cruel  and  unhandsome 
treatment,  filed  her  bill  for  a  performance  of  the  mar- 
riage contract,  and  to  have  an  allowance  for  main- 
tenance  ;  and  a  cross  bill  was  filed  by  Bj  to  have  the 
money  placed  at  interest  until  a  purchase  could  be 
made.  The  ill  treatment  of  the  wife  having  been  fully 
proved,  the  Court  decreed  the  6000/.  to  be  laid  out, 
with  her  consent,  in  a  purchase,  and  settled  pursuant 
to  the  articles,  and  the  interest  in  the  mean  time  to  be 
paid  to  her,  so  long  as  she  lived  separate* 

In  this  case  it  is  observable  that  the  Court  deprived 
the  husband  of  the  interest  of  his  wife's  fortune,  al- 
though it  was  directed  by  the  articles  to  be  paid  to 
him  for  life  (6). 

In  Watkyns  v.  Watkyns[c)^  there  was  strong  and 
substantial  evidence  of  the  wife  having  been  cruelly 


(a)  2  Vera.  493.  Pre.  Ch.  239.  Gilb.  Eq.  Rep.  1,  S.  C. 
(5)  This  decision^  in  giving  the  wife  a  provision  out  of  that  which 
belonged  to  the  husband  by  contract^  could  scarcely  be  supported  at 
this  day.     See  2  Ves.  Jun.  1 98.  (c)  2  Atk.  96.     To  the  same 

effect  see  Nicholls  v.  Danvers,  2  Vera.  671*  Williams  v.  Callow, 
2  Vera.  752.  Sleech  v.  Thorington,  2  Ves.  Sen.  562.  Atherton  v. 
NoweU,  1  Cox's  Rep.  229. 
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and  barbarously  used  by  her  husband,  who  had  quitted 
the  kingdom  after  having  possessed  himself  of  the 
greatest  part  of  her  fortune;  and  Lord  Hardwicke^ 
after  directing  it  to  be  ascertained  how  much  of  her 
property  remained  in  specie,  ordered  it  to  be  [daeed 
out  at  interest,  and  such  interest  to  be  paid  to  the  wife 
until  her  husband  returned  and  maintained  her  as  he 
ought  to  do.     Again — 

In  Wright  V.  Morlei/ (^a),  the  husband  went  abroad 
and  left  his  wife  unprovided  for,  she  being  intitled  to 
the  interest  of  4000/.,  jf?t;^  per  cents,  for  life ;  he  having 
previously,  with  her  concurrence,  assigned  part  of  the 
dividends  to  secure  the  payment  of  an  annuity  granted 
by  him  in  consideration  of  600/. ;  and  the"  Court 
ordered  the  remaincler  of  the  dividends  to  be  paid  to 
the  wife,  Jbr  her  separate  use^  during  the  absence  of 
her  husband,  subject  to  the  inquiries  directed  by  the 
Court,  viz.  whether  the  husband  lived  abroad,  and  had 
made  no  provision  for  her ;  which  were  not  proved  at 
the  hearing. 
And  hus-  The  Court  will  not  peimit  this  equity  of  the  wife  to 

band's  frau-   maintenance  out  of  her  own  fortune  to  be.  defeated  by 

siffnmenr  ^^7  '"^"^  ^^  Contrivance  of  her  husband.  If,  therefore, 
will  not  de-  as  in  Colmer  v.  Colmer  (i),  he  (with  a  view  of  deserting 
tide  to  main-  ^^^^  which  he  afterwards  carries  into  eflPect)  make  a 
tenance.         fraudulent  conveyance  of  his  own  and  her  property  to 

pay  debts  where  there  are  nolle,  or  a  conveyance  to 
pay  debts  which  he  owes  (c),  the  transaction  will  not 
prejudice  her  right  to  maintenance,  but  the  Court  will 
follow  her  property  into  the  hands  of  the  trustees,  and 
order  her  an  allowance  suitable  to  her  fortune  and  the 
circumstances  of  her  husband,  although  it  may  be 
necessary,  in  order  to  effect  that  pui'pose,  to  have 
resort  to  part  of  his  property  so  vested  in  trust. 

Since   the  Court  will  appropriate,  as  it  has  been 


(a)  1 1  Vcs.  12,  23.       {b)  Mos.  1 13.       (c)  Seefln/c,  page  S25. 


Sect  2.]  when  allowed.  281 

shown,  the  wife's  equitable  property  for  her  support, 
when  she  has  been  deserted  by  her  husband,  and 
obliged  to  leave  him  from  his  improper  conduct  to- 
wards her,  if  a  person  advance  her  money  for  her 
maintenance,  under  the  above  circnjnstances,  the  Court 
will  repay  it  to  the  creditor  out  of  her  estate. 

Thus  in  Gtiy  v.  Pearkes(j[i)j  it  appeared  that  the  Her  creditor 
wife  was  unprovided  for,  that  her  husband  went  to  sea  £^J  her^^ 
and  totally  deserted  her,  that  after  going  to  sea  .and  port,  will  be 
returning,  he  did  not  cohabit  with  her,  nor  afford  her  p"p™ne^t 
any  support ;    that  he  afterwards  went  to  the  East  out  of  her 
InditSy  and  had  not  since  been  heard  of,  and  that  it  ^^^^^ 
was  unknown  whether  he  were  living  or  dead.    It  also 
appeared  that  A  had  made  advances  to  her  of  SO/, 
a  year  during  the  iabove  period,  which  were  her  only 
support.     Application  was  made  to  the  Court,  in  a 
cause,  that  so  much  of  the  wife's  stock,  standing  in  the 
Accountant-GeneraFs  name,  as  would  raise. 2 10/.,  might 
be  sold,  and  the  proceeds  paid  to  A^  dn  satisfaction  of 
his  debt;  also  a  further  sum  of  50/.,  to  be  paid  to  the 
wife,  and  that  the  dividends  upon  the  remaining  fund 
might  be  paid  to  her  for  her  future  support.     A  made 
an  affidavit  that  he  was  induced  to  make  the  advances 
upon  the  faith  of  being  repaid  them  out  of  the  above 
property.     In  granting  the  application,  hord  Eldon 
thus  expressed  himself;  '^I  have  a  strong  impression 
upon  my  mind,  that  this  has  been  done ; '  and,  inde- 
pendently of  precedent,  I  think  the  Court,  may  do  it, 
as  the  husband  deserting  his  wife,  leaves  her  credit  for 
necessaries,  and  would  be  liable  to  an  action ;  and  al- 
though execution  could  not  be  had  against  the  stocky 
the  ef]fect  might  be  obtained  circuitously^  as  he  could 
not  relieve  himself  except  by  giving  his  consent,  to  the 
application  of  this  fund."     But — 

3.  If  the  husband  be  willing,  and  offer  to  maintain 


{a)  l8Ve«.i96.   • 
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his  wife,  and  she,  without  sufficient  reason,  refuse  to 
reside  with  him,  and  he  applies  for  the  interest  of  her 
fortune,  although  she  may,  resist  the  application,  the 
Court  will  order  payment  of  it  to  him,  notwithstanding 
he  decline  to  make  a  settlement  upon  her  {a). 
But  her  im-       Accordingly,  in  Bullock  v.  Menzies  (ft),  A^  the  wife 
FuaS^'uve    ^^  ^»  being  intitled  for  life  to  the  interest  of  a  consi- 
with  her  hiuh  derable  sum  of  money,  petitioned  the  Court  in  a  cause 
W Wriffbt  *^®^  pending,   for  an  ordfer   (which  was  made)   for 
to  a  mainte-   payment  of  a  yearly  sum  out  of  such  interest,  for  main- 
nance  out  of  tenance,  as  her  husband,  an  officer,  was  abroad  with 

ner  own  pro- 
perty, and  he  his  regiment.     The  husband  afterwards  returned  to 

Ttledto"*"  JSw^/a/zrf,  and  petitioned  that  the  allowance  should  be 
ceive  the  in-  paid  to  him  ;  and  stated,  that  although  he  was  willing 
terest.  iq  receive  his  wife,  she  re/used  to  live  with  him.    This 

petition  was  resisted  by  her ;  and,  in  consequence,  the 
order  upon  her  petition  was  discharged.  The  wife 
afterwards  presented  another  petition  for  payment  of 
the  same  allowance ;  which  was  dismissed,  because  the 
property  was  her  husband's,  in  her  right,  who  was 
desirous  to  support  her  and  himself  with  the  fund,  and 
was  only  prevented  from  so  doing  by  her  refusal  to  live 
with  him. 

In  the  last  case,  it  is  to  be  remarked,  that  no  mis- 
conduct whatever  was  imputed  to  the  husband ;  he  had 
not  used  his  wife  cruelly,  nor  deserted  her,  except  so  &r 
as  he  was  obliged  to  leave  her  for  the  sake  of  serving 
his^  country.  He  had  a  right  therefore  to  the  society 
of  his  wife  upon  his  return  to  England,  as  also  to  all 
those  benefits  which  the  law  gives  to  a  husband  in  the 
property  of  his  wife^  The  wife,  therefore,  had  no  rea- 
sonable ground  for  refusing  to  cohabit  with  her  hus- 
band, and  failed  in  making  out  a  case  for  the  inter- 
ference of  a  Court  of  Equity  with  the  legal  rights  of 
her  husband. 


(a)  4  Ves.  15—20.  (4)  4  Ves.  798. 


main- 
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But  when  the  husband  is  oxiginaUy  in  fault,  and  Contra,  as  it 
obliges  his  wife  to  leave  him,  then  whether  his  oflFer  to  ^^^  iJ^Sle 
receive  and  maintain  her  will  be  sufficient  to  intitle  cause  of  her 
him  to  the  interest  of  her  property,  seems  to  depend  andhw otor 
upon  the  circumstances  of  each  case.      Suppose  the  toreoeiye 
Court,  upon  a  case  of  abandonment  or  cruelty  being  ^^  ^  "^^^ 
made  out  against  the  husband,  to  decree  to  the  wife  a  cere, 
sufficient  maintenance  out  of  her  equitable  property,  Observations 
and  afterwards  he  is  desirous  in  sincerity,  to  the  satis-  ^^  ^^ 
faction  of  the  Court,  to  be  reconciled  to  her,  and  offers 
to  receive  and  to  treat  her  affectionately ;  but  she  re- 
fuses to  accede  to  such  offer,  and  to  return  to  him, 
probably  such  ai  refusal  would  induce  the  Court  to 
discontinue  her  allowance  upon  some  such  principle  as 
the  following :  that  whilst  the  husband  disregards  his 
duty  to  his  wife,  and  ceases  to  protect  and  support  her, 
the  Court  will  maintain  her  by  means  of  her  own  pro- 
perty within  its  jurisdiction  j  but  when  the  husband 
shows  real  penitence  and  a  desire  to  be  reconciled,  and 
is  anxious  to  return  to  his  duty,  and  to  make  all  amends 
in  his  power  for  his  past  misconduct,  if  his  wife  be  per- 
verse, and  frustrates  those  good  intentions,  the  Court 
will  withdraw  its  protection,  and  stop  her  allowance. 
In  so   doing,  it   endeavours  to   promote   peace  and 
reconciliation,  and  to  prevent  a  perpetual  separation 
between  man  and  wife  (a). 

The  Court,  however,  will  not  suffer  the  wife  to  be 
the  dupe  to  a  mere  offer  of  cohabitation  and  reconcilia- 
tion artfully  made  by  her  husband,  in  order  to  procure 
the  interest  ofj  her  fortune,  and  to  obtain  a  discontinu- 
ance of  the  allowance  made  to  her  for  a  separate  main- 
tenance. 

Accordingly,  in  Watkyns  v.  JVatkyns  (ft),  it  was  in 
evidence  that  the  husband  received  great  provocation 
from  his  wife,  and,  upon  his  remonstrance,  that  she 


(fl)  See  Head  v.  Head,  3  Atk.  296.  (*)  2  Atk.  97. 
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became  passionate  and  left  his  house,  that  he  followed 
and  intreated  her  to  return,  and  oflPered  to  forget  every 
thing  which  had  passed  ;  but  it  may  be  observed  that 
this  offer  was  suspicious ;  it  was  momentary,  immediately 
after  she  had  left  him,  who,  it  was  proved,  had  cruelly 
treated  her.  It  was  probable  that  the  offer  proceeded 
from  other  motives  than  a  sincere  desire  of  reconcilia- 
tion ;  besides,  the  husband  had  commenced  the/  ill 
treatment  of  his  wife  before  their  marriage,  by  deceiv- 
ing her,  in  causing  a  void  legal  security  to  be  prepared 
and  to  be  accepted  by  her,  when  she  had  intrusted  him 
to  prepare  a  proper  one,  for  securing  to  her  a  sum  of 
money  in  the  event  of  her  being  the  survivor  ;  and  his 
conduct  upon  her  refusal  to  accept  the  offer,  and  under 
colour  of  it,  was  immediately  afterwards  to  break  open 
her  cabinet  and  possess  himself  of  the  bond  which  he 
had  prepared  as  above.  Under  all  these  circumstances 
of  suspicion,  it  is  presumed  that  the  evidence  on  the 
part  of  the  husband  did  not  influence  Lord  Hardwicke, 
for  he  made  the  wife  an  allowance  for  maintenance  out 
of  her  foii:une,  as  appears  from  this  case,  before  stated  (a). 
And  in  Atherton  v.  No*well(J))j  the  husband  had  also 
begun  his  frauds  upon  the  wife  before  the  marriage,  by 
indiicing  her  to  marry  him  upon  the  Jalse  representa- 
tion of  his  being  a  person  of  fortune,  when  in  fact  he 
was  then  greatly  indebted,  and  was  shortly  after  the 
marriage  sent  to  prison,  where  she  resided  with  him, 
and  endured  severe  hardships,  which  were  the  conse- 
quence of  her  marriage  solemnized  under  the  above 
false  representation.  It  also  appeared  that  the  hus- 
band, after  liberation  from  his  first  confinement,  was 
again  sent  to  prison  for  a  considerable  debt,  and  where 
he  then  remained ;  that  there  was  only  one  child  of 
the  marriage  living,  and  to  support  whom  and  herself 
she  was  put  to  great  difEculties ;  that  her  husband  had 


(fl)  Page  280.        {h)  1  Cca's  Rep.  229. 
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refused  to  contribute  to  their  support,  requiring  her  to 
live  with  him  in  prison,  or  to  be  at  his  merer/  for  such 
occasional  support  as  he  might  think  proper  to  bestow; 
and  that  from  his  behaviour  to  her,  as  well  as  on  ac- 
count of  her  own  health,  she  was  afraid  again  to  live 
with  him  in  prison.    Under  these  special  circumstances, 
the  Court  ordered,  upon  cross  petitions  presented  by 
the  husband  and  wife,  (the  former  praying  that  the 
interest  of  the  wife's  fortune  might  be  paid  to,  him, 
and  the  latter  for  an  allowance  for  maintenance),  that 
50L  cash  in  the  Bank  should  be  paid  to  the  wife  for 
her  separate  use;  and  directions  were  given  to  a  Master 
to  inquire  into  the  circumstances  and  situations  of  the 
families  of  the  husband  and  wife,  with  a  view  to  a 
settlement  of  her  fortune,  &c. 

\X)n  the   same  principle  on  which  separate  main-  Onhusband's 
tenance  is  given  to  the  wife,  when  deserted  by  her  bus-  ^aintenSce 
band,  the  Court  will  also,  if  from  bankruptcy  or  in-  allowed  to 
solvency  he  becomes  unable  to  provide  for  her,  fasten  Jf  h^  tr^ 
on  her  trust  property  the  obligation  of  maintaining  property, 
her  ;  and,  therefore,  in  such  cases,  where  her  property 
consists  of  a  principal  fund,  the  part  of  it  which  is 
settled  on  her  and  her  children  is  given  to  her  separate 
use  for  her  life  (a),  and  where  her  property  consists  of 
a  life  interest,  an  allowance  for  maintenance  is  in  like 
manner  given  to  her  separate  use.    But  where  the  hus- 
band had  assigned  his  wife's  life  interest  in  a  trust- 
fund  to  a  purchaser,  and  afterwards  became  bankrupt,' 
it  was  held  that  the  wife  was  not  intitled  to  a  provision 
as  against  the  purchaser,  the  assignment  having  been 
made  to  him  while  the  husband  was  maintaining  his 
wife,  and,  therefore,  before  the  circumstances  had  given 
any  present  equity  to  her  (b). 

The  wife's  right  to  a  maintenance  in  case  of  her 
husband's  desertion,  or  of  his  inability  to  maintain  her. 


(a)  See  ante,  277.  (a)  Elliott  v.  Cordell,5  Madd.  149. 
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applies  to  the  same  descriptions  of  property  as  her 
general  right  to  a  settlement,  i.  e.  to  her  choses  in 
action,  which  are  in  their  nature  equitable,  or  which 
are  recovered  in  equity,  and  also  to  her  life  interest  in 
such  property.  She  is  intitled  to  this  provision  out  of 
the  rents  and  profits  of  lands  in  which  she  has  an 
equitable  estate  of  freehold  (ja). 

The  amount  of  the  allowance  to  be  made  in  these 
cases  is  not  governed  by  any  fixed  rule,  but,  like  the 
amount  to  be  set  apart  when  a  permanent  settlement  is 
to  be  made,  depends  upon  all  the  circumstances.  Where 
the  property  consists  of  a  principal  fund,  one-half  has 
most  commonly  been  settled,  the  wife  being  allowed 
the  interest  of  it  (A).  But  the  allowance  given  out  of 
a  life  interest  has  often  been  more  liberal.  In  Oswell 
V*  Probertj  Lord  Alvanky  disapproved  of  an  equal 
division  between  the  wife  and  the  husband's  assignees, 
observing  that  half  an  income  is  not  a  maintenance  (c). 
In  two  instances  in  bankruptcy  the  whole  of  the  wife's 
life  interest  was  allowed  to  her  (rf).  In  Wright  v. 
Morlet/f  Sir  WiJUam  Grant  thought  that  these  decisions 
went  too  far :  in  that  case  the  husband  had  granted 
an  annuity  of  100/.  per  annum  out  of  his  wife's  life 
interest  in  260/.  per  annum,  and  had  subsequently 
deserted  her.  The  remaining  160/.  per  annum  was 
allowed  to  the  wife. 

This  allowance  to  the  wife  for  maintenance  will  not 

be  made,  if  she  is  already  in  possession  of  an  adequate 

provision  for  her  separate  use,  derived  from  another 

source  (e).] 

Hep  adultery      4.  As  to  the  effect  of  the  wife's  misconduct  upon 

^^^P®°^^*  her  c^quity  for  a  maintenance ; — ^it  is  a  trite  observation 

that  persons  appealing  to  a  court  of  justice  ought  to 


(a)  Burdon  y.  Dean,  2  Ves.  Jun.  607.  {h)  Ante,  p.  260. 

{c)  2  Ves.  Jua.  ^3.  (d)  Vandenank^  v.  Desbroogh^  2  Vem. 

196.     Exparte  Coysegame,  1  Atk.  192.  (r)  Agoilar  v. 

Agailar,  5  Madd.  414. 
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enter  it  with  clean  hands,  u  e.  they  must  be  objects 
worthy  and  proper  to  receive  the  redress  which  they 
seek ;  hence  it  follows,  that  if  the  wife  have  been  guilty 
of  gross  misconduct,  a  Court  of  Equity  will  not  consider 
her  to  be  a  person  intitled  to  its  protection.     If,  there- 
fore, she  had  committed  adultery,  or  had  eloped  from 
her  husband  without  a  sufficient  reason,  and  these  facts 
were  properly  put  in  issue  and  proved,  the  Court  would 
remain  passive,  and  not  interfere  at  her  suit  to  allow 
her  a  maintenance  out  of  her  equitable  property  (a). 


(a)  Vide  supra,  p.  275, 
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CHAPTER  VIIL 

In  the  fifth  and  sixth  chapters  it  was  shown  that 
marriage  was  not  an  absolute  gift  to  the  husband  of  his 
wife's  choses  in  action,  but  that  the  law  gave  him  the 
power  of  making  them  his  own,  either  by  receipt  or  by 
assignment  of  them  for  value,  or  by  a  release  of  them* 
There  yet  remains  to  be  considered,  under  the  same 
title,  another  mode  by  which  the  husband  may  acquire 
the  sole  and  absolute  interest  in  his  wife's  equitable 
choses  in  action,  whether  immediately  recoverable  or  in 
expectancy,  although  she  survive  him,  viz.  by  making 
a  valid  settlement  upon  her ;  which  subject  it  is  pro- 
posed to  consider  in  this  chapter,  as  follows : — 

I.  Settlements  made  before  and  in  contemplation  of 
marriage. 

1.  When  they  will  intitle  the  husband  to  his 
wife's  choses  in  action^  although  she  be  the 
survivor  ;  and  when  //e,  or  the  persons  claim- 
ing under  him^  will  be  obliged  to  perform  his 
covenants  or  agreements^  in  order  to  intitle 
them  to  such  property. 

2.  Of  the  validity  of  ante-nuptial  settlements 
against  purchasers  and  creditors  as  connected 
with  the  husband's  title  as  a  purchaser  of  his 
wife's  equitable  property. 

II.  Settlements  made  after  marriage. 

1.  Their  effect  in  intitUng  the  husband  to  his 
wife's  choses  in  action  in  prejudice  to  her  title 
by  survivorship. 

I.  Settlement  made  before  and  in  contemplation  of 
marriage. 
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1.  The  husband  may  intitlelbimselfto  all  his  intended  Hasband  in- 
wife*8  personal  estate,  whether  in  possession  or  in  ac-  ^**i??  *®, 

*  ,  *  ,  wife  8  cfaoses 

tion,  or  which   she  may  afterwards   acquire,  by  be-  inaction 
coming  a  purchaser  of  it  by  a  settlement  made  upon  ^^^^^  *",  , 

&nt6nuDti&l 

her  previously  to  and  in  contemplation  of  the  mar-  settlement 
riage(a).     The  principle  is  equality,  riz.  that  as  the  containing 
inie  has  consented  to  accept  a  certain  provision  by  for  t^St 
settlement,  so  her  husband,  in  consideration  of  his  purpose. 
4issent  to  it,  shall  be  intitled  to  receive  the  whole  of  her 
fortune* 

But  a  mere  settlement  upon  marriage  will  not  intitle 
the  husband  to  the  whole  of  his  wife's  fortune.  There 
must  be  an  agreement  for  the  purpose,  either  expressed 
or  implied  ;  for  "if  the  stipulation  be  for  a  part  only  of 
her  property,  that'  necessarily  excludes  the  residue ;  or 
if  the  agreement  extend  to  the  whole  of  the  fortune  she 
was  then  intitled  to,  her  husband  will  not  be  intitled  to 
any  personal  estate  which  may  accrue  to  her  during  the 
.marriage.  And,  it  is  presumed,  that  adequacy  or  in- 
adequacy of  the  provision  is  a  consideration  so  inde- 
terminate and  capricious,  that  the  Court  will  not  take 
that  circumstance  into  consideration,  when  nothing  ap- 
pears, from  the  settlement^  of  any  agreement  or  con- 
tract that  the  husband  should,  in  consideratioi^  of  it, 
be  the  purchaser  of,  or  intitled  to  the  whole  of  his 
wife's  property,  or  what  she  may  in  future  become  in- 
titled  to  during  the  marriage  (6). 

It  is  conceived  that  the  cases,  or  at  least  the  modern 
ones,  authorise  the  above  conclusions.  I  am  aware, 
however,  that  in  Blois  v.  Hereford (c),  a  provision  by 
settlement  was  made  for  the  wife,  and  no  notice  was 
•taken  of  her  personal  estate ;  and  yet  a  decree  was  made, 
in  favour  of  her  husband's  representative,  against  her 


(a)  For  a  form  of  such  a  settlement^  see  vol.  2,  Append.  7. 
(h)  2  Atk.  448.  (c)  2  Veni.  501.  • 
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title  by  survivorship ;  the  Lord  Keeper  observing,  that 
in  all  cases  where  there  was  a  settlement  equivalent  to 
the  wife's  portion,  it  was  to  be  intended  that  the  hus- 
band was  to.  have  the  portion,  although  there  was  no 
agreement  for  the  purpose.  But  this  decision  was  shaken 
by  Lords  Commissioners  Bathurst  and  Aston,  in  the 
case  next  stated,  who  observed  that  this  was  a  strange 
report.  And  in  Druce  v.  Dennison  (ja),  Lord  Eldon 
said,  that  according  to  the  modem  cases,  it  is  esta- 
blished that  the  settlement,  to  be  the  purchase  of  the 
wife's  fortune,  must  either  compress  it  to  be  for  that  con- 
sideration, or  the  contents  of  the  settlement  altogether 
must  import  that,  and  plainly  import  it  a^  much  as  if 
it  were  ejrpressed ;  that  such  was  the  result  of  the 
cases  upon  the  subject,  and  that  it  was  not  worth  while 
to  consider  in  what  respect  the  older  cases  were  un- 
satisfactory ;  involving  inquiries  not  very  easy  to  exe- 
cute. 

The  case  before  the  Lords  Commissioners  was  to 
this  effect  (ft)  : — The  wife  was  intitled  to  a  rent  charge 
of  300/.  under  her  marriage  settlement,  and  she  having 
survived  her  first  husband,  took  another ;  but  previously 
to  the  second  marriage  a  settlement  was  made,  by 
which,  in  consideration  of  such  intended  marriage, 
and  for  providing  and  settling  a  competent  jointure 
and  maintenance  for  her,  and  for  making  a  proper 
provision  for  the  children  of  the  marriage,  certain 
estates  were  conveyed  to  trustees  for  those  purposes. 
A  further  settlement  was  made  by  the  husband  of  ^ 
4000/.  The  husband  died  before  the  wife ;  at  which 
time  an  arrear  of  1098/.  being  due  in  respect  of  the 
rent-charge,  a  question  arose,  whether  the  wife  was  or 
not  intitled  to  it  ?  And  it  was  determined  in  her  favour, 
as  having  survived  her  husband,  upon  the  principle 


(«)  6  Ve».  395.  </;)  Salwey  v.  Salwcy,  Ambl.  6!/ 
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l^zmere  settlement  upon  marriage  was  insufficient 
to  raise  a  gift  to  the  husband  of  his  wife's  personal 
estate,  but  that  in  order  to  intitle  him  to  it  there  mtist 
be  an  agreement,  either  express  or  implied^ 

Id  another  ca8e(6r)  it  appeared  that  the  wife  had 
lands  of  the  value  of  700/.,  and  also  500/.  due  to  her 
upon  bond,  which  at  the  time  of  her  marriage  remained 
k  her  brother's  hands.    Her  husband,  before  their 
carriage,  made  a  settlement,  and  in  consideration  of  a 
considerable  fortune  and  portion  with  his  then  intended 
'rife,  he  granted,  &c.,  but  of  what  particulars  her  for* 
tune  or  portion  consisted,  did  not  appear  by  the  settle'- 
ment.    The  question  was,  whether  the  bond  for  500/., 
being  a  chose  in  action^  and  not  called  in  by  the  hus* 
band  during  his  life,  was  assets  in  equity  to  satisfy  a 
debt  of  the  husband,  the  wife  having  /  enjoyed  the 
benefit  of  the  setdement  made  upon  her  out  of  the 
basband's  estate,  and  which  would  have  been  liable  to 
the  demand  ?     It  was  insisted  for  the  creditor,  that  if 
the  bond  debt  had  been  particularly  mentioned  as  part 
of  the  consideration  for  the  settlement,  there  would 
have  been  no  doubt  of  its  being  assets  of  the  husband  j 
for,  in  equity,  the  husband  is  a  purchaser  of  it  by 
naaking  the  settlement;  and  that  there  was  no  dif- 
ference where  the  consideration  was  general  of  the 
wife's  portion,  especially  in  this  case,  where  she  had 
nothing  but  lands  besides  the  bond  for  500/. ,  so  that 
the  bond  must  be  taken  as  the .  consideration  of  the 
settlement  (there  being  none  other),  and  the  rather  in 
favour  of  a  fair  creditor,  who  otherwise  must  lose  his 
debt,  and  if  no  settlement  had  been  made,  might  have 
had  a  satisfaction  out  of  the  lands.     But  per  Parker^ 
Chancellor,  "  The  case  is  so  very  clear  that  the  widow's 
coun^l  need  not  to  argue  .it.     In  this  case  creditors 
cannot  be  in  a  better  condition  than  the  executor  of 


(tt)  Ileaton  v.  Ilaasell^  4  Vin.  Abr.  p.  40,  pi.  11. 
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the  debtor ;  and  can  it  be  imagined,  that  if  another  per- 
son had  been  made  executor  to  the  husband,  and  such 
a  person  had  filed  a  bill  against  the  wife  to  compel  her 
to  assign  this  bond,  that  the  Court  would  have  decreed 
for  the  executor  ?    What  the  law  gives  the  husband  by 
the  intermarriage  is  a  good  consideration  for  making  a 
settlement;    but  the  husbandV  making  a  settlement 
does  not  vest  in  him  the  choses  in  action  of  his  wife, 
unless  it  be  expressly  so  agreed  between  the  parties, 
and  that  appears  to  be  part  of  the  consideration  of  the 
settlement,  for  then  the  husband  is  a  purchaser,  and 
well  intitled  to  them  in  a  Court  of  Equity."     His  Lord- 
ship, therefore,  decreed  that  the  500/.  secured  by  the 
bond  w,ere  not  liable  to  the  demand  of  the  husband's 
creditor.     Again, 

The  husband,  having  no  property  of  his  own,  by  an 
obligation  given  by  him  to  trustees,  reciting  that  hisi 
intended  wife^s  fortune  amounted  to  about  500/.,  agreed 
to  pay  to  her  annually  10/.  for  her  separate  use^'  and 
that  if  he  survived  her  she  should  have  the  power  to 
dispose  by  will  of  100/.,  her  wearing  apparel,  watch, 
rings,  and  jewels ;  but  if  she  happened  to  be  the  sur- 
vivor, then  he  stipulated  to  leave  her  200/.,  and  all  her 
wearing  apparel,  &c.  to  be  at  her  sole  disposal  \  and  for 
better  securing  the  premises,  he  agreed,  upon  request,  to 
settle  lands  of  the  yearly  value  of  12/.  The  wife  being 
intitled  to  a  debt  of  ^200/.,  secured  by  bond  given  to 
her  dum  sola^  the  question  was,  between  the  surviving 
wife  and  the  residuary  legatee  of  the  husband,  whether 
this  bond  debt,  as  a  chose  in  action,  and  not  reduced 
into  possession  by  the  husband,  was  the  property  of  her^ 
or  of  the  residuary  legatee  ?  And  Lord  Talbot  de- 
termined in  favour  of  the  latter  (a\ 

It  must  be  remarked  upon  the  above  case,  that  the 
.husband  settled  nothing  of  his  own,  the  provision  was 


(n)  Adams  V  Co!c,  Forrest,  168. 


■ 

Sect.  1-3  before  Marriage.  293 

entirely  out  of  the  wife's  property,  and  she  agreed  to 
take  a  part  of  it  in  certainty,  rather  than  to  run  the 
risk  of  losing  the  whole  by  her  husband's  receipt  of  it 
during  the  marriage.  Here,  therefore,  was  a  contract 
between  them  to  divide  her  fortune  in  manner  before' 
mentioned,  so  that  the  husband  became  the  purchaser 
of  the  bond  debt  for  200/. 

In  another  case  (a),  a  woman  at  the  time  of  her  mar- 
riage was  intitled  to  300/.  as  a  portion,  in  her  brother's 
hands,  secured  by  his  bond :  a  settlement  of  a  farm  was 
made  upon  her  for  her  jointure  by  the^husband's  father 
and  grandfather^  which  settlement  was  expressed  to'he 
made  in  consideration  of  1001.  paid  to  the  grandfather 
as  the  wife's  marriage  portion,  which  was  accordingly 
paid  by  the  brother.  Question,  whether  the  wife,  sur- 
viving her  [husband,  was  intitled  to  the  remainder  of 
the  bond  debt  ?  And  the  Chancellor,  on  appeal  from 
the  Rolls,  was  of  opinion  in  favour  of  the  wife,  unless 
it  appeared  upon  a  trial  at  law,  which  was  directed, 
that  the  husband  was  intitled  by  agreement  to  the  re- 
maining 800/. 

This  case  is  clearly  distinguishable  from  Adams  v. 
Cole :  there  it  appeared  from  the  recital  that  the  zvhole 
of  the  We's  fortune  was  the  subject  of  agreement; 
here'  it  is  apparent  that  the  husband  stipulated  for  no 
more  of  it  than  100/.,'so  that  it  remained  as  if  no  settle- 
ment  upon  the  wife  had  been  made. 

The  following,  although  a  particular  case,  still  esta- 
blishes what  has  been  before  stated,  that  contract  or 
agreement'  is  necessary  to  intitle  the  husband^  to  his 
wife's  choses  in  action. 

Upon  the  marriage  of  A  with  B^  his  wife,  a  settle- 
ment was  made  in  consideration  of  the  marriage,  and 
as  well  of  the  then  1>resent  fortune  and  portion  of  B^ 


(a)  Cleland  v.  Cleland,  Pre.  Ch.  63. 
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88  the  covenants  therein  after  contained  to  be  per- 
formed, and  for  settling  a  competent  jointure  upon  B. 
One  of  the  covenants  was  by  C,  B*8  mother,  that  she 
would  pay  to  A  200/.,  as  an  addition  to  jB's  fortune. 
The  other  covenant  was  by  jB's  trustees,  that  C  would, 
for  the  consideration  aforesaid,  during  her  life,  or  by 
her  wSl,  give  or  bequeath  to  her  daughter  B,  her  extf- 
cutors  or  administrators,  or  some  child  ot  children  of 
By  money  or  lands  equal  to  what  C  should  give  to  her 
other  children.     C  left;  her  a  legacy  and  appointed  her 
executrix.     Part  of  C*s  residuari/  estate  came  to  B  by 
lapse,  and  B  survived  A,  her  husband.     Question,  whe- 
ther the  surplus  of  Cs  estate  that  arose  either  by  be- 
quest under  Cs  will,  or  by  accidental  intestacy,  as  by 
lapse,  survived  to  the  wife,  or  belonged  to  the  husband  ? 
which  depended  upon  this,  whether,  under  the  above 
settlement,  A  was  to  be  considered  as  a  purchaser  of 
jB's  choses  in  action  which  she  might  become  intitled 
to  during  the  marriage.     And  by  Lord  Hardwicke^ 
**  The  case  and  the  settlement  are  very  particular. 
The  consideration  is   not   merely  the  marriage  and 
present  portion,  but  further  also  the  covenants  con- 
tained in  such  settlement.     If  the  additional  2001.  in 
the  first  covenant  had  not  been  paid  at  the  husband's 
death,  his  executors  would  be  intitled  to  it.     The 
other  covenant  is  very  particular,  and  differs  from  the 
former  as  to  the  covenantees  as  well  as  to  the  persona 
to  whom  to  be  left.     Here  it  is  not  only  to  the  wife, 
but  also  to  any  child  of  the  marriage.     How,  then,  can 
I  say  that  by  this  covenant  the  husband  is  s^ purchaser? 
The  mother  might  have  lefl  it  to  the  separate  use  of 
the  wife,  or  to  any  children  of  the  marriagie,  which 
would  have  been  a  performance  of  the  covenant,  so  that 
it  is  not  a  covenant  inserted  for  the  benefit  of  the  kus* 
band,  but  of  the  daughter,  and  the  issue  of  the  mar- 
riage.    Since,  then,  she  might  have  left  it  in  this 
manner,  and  has  left  part  to  h^r  daughter,  and  the 
other  part  has  come  to  the  daughter  by  accident,  and 
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no  contract  to  give  the  husband  a  certain  right  in  this 
at  all,  it  must  be  considered  on  the  foot  of  a  general 
legacy  to  the  wife,  abstracted  from  the  contract ;  not  . 
such  as  the  husband  would  be  intitled  to  in  all  events   . 
by  way  of  contract^  but  such  as.must  go  by  the  general 
ruJes  of  law  and  equity  by  survivorship,  according  to 
which,  what  the  husband  had  reduced  Jnto  possession 
will  go  to  his  executors,  and  the  rest  will  survive  to  hi$ 
m£e{ay 

In  Bterdon  v.  Dean  (&),  the  wife  being  intitled  to 
1000/.  under  her  father's  marriage  settlement,  it  was 
prior  to  her  marriage  settled  thus ;  500/.  of  it  were  to 
be  paid  to  the  husband,  and  the  residue  to  be  settled 
upon  herself  and  children.  The  wife  being  intitled  to 
other  property,  no  notice  was  taken  of  it  in  the  settle- 
ment. The  husband  having  become  a  bankrupt^  the 
question  was,  whether  she  was  intitled  to  a  provision 
out  of  such  other  property  as  against  the  assignees,  or 
was  barred  by  the  provision  made  for  her  by  the  settle- 
ment ?  And  Lord  Alvanley  decided  that  the  settle- 
ment did  not  bar  her  right  to  a  provision  out  of  her 
other  property.  The  reason  must  have  been,  that 
1000/.,  part  only  of  the  wife's  fortune,  were  in  con- 
templation of  the  parties  when  the  settlement  was 
made;  so  that  there  was  no  contract  or  agreement 
that,  in  consideration  of  the  husband's  relinquishing  his 
legal  power  over  500/.,  part  of  such  fortune,  he  should 
be  intitled  as  a  purchaser  to  all  the  residue  of  it,  but 
to  the  500/.  only,  remainder  of  the  1000/.  to  which  the 
wife  was  intitled  under  her  father's  settlement  as 
above. 

In  the  case  of  Lady  Elibank  v.  Montolieu  (c),  be-  Where  the 
fore  stated  (d\  it  appeared  that  the  settlement  was  not  ^^^s^*"^  " 

•  \   «"         ti.  jjQ^  t)y  con- 

intended  to  make  the  husband  a  purchaser  of  his  wife's 


(a)  Garforth  v.  Bradley,  2  Ves-  sen.  675.       (Jb)  2  Ves.  jun.  607. 
(c)  5  Ves.  737..        {d)  Ante,  p.  261. 
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tract  intitlied  future  property,  the  provision  made  in  it  for  her  being* 
fortune,  the  ^P^^  the  expectation  that  from  circumstances  to  occur 
Court,  if^n  in  the  family  there  would  be  an  (^portunity  for  doing 
of  ^^e^to  ^ct^cr  for  her  at  a  future  period.  The  wife,^  there- 
her,  will  fore,  having,  after  the  settlement,  become  intitled  to  a 
HonalBetily-  ^^^^i^^raWe.  share  of  personal  property,  the  Court  or- 
ment.  dered  at  her  suit  an  additional  provision  to  be  made 

for  her  and  her  children. 

In  Druce  v.  Denison(a\  Lord  Eldon's  opinion 
coincided  with  the  decision  of  the  Master  of  the  Rolls 
in  Burdon  v.  Dean  ;  and  his  Lordship  determined  that 
a  settlement  by  the  husband,  on  his  marriage  with  hig 
wife,  in  the  event  of  her  surviving  him,  of  considerable 
sums  in  government  securities  for  her  own  use,  with  a 
covenant  to  secure  to  her  an  annuity  for  her  life,  did 
not  intitle  the  husband  to  her  choses  in  action  to  which 
she  was  then  intitled,  as  the  settlement  expressed  or 
imported  no  agreement  that  by  making  such  provision 
he  should  have  them ;  consequently  they  survived  to  her^ 
outliving  her  husband.  But  he  having  by  his  will  made, 
bequests  in  her  favour,  and  treated  her  choses  in  action 
as  his  own,  and  bequeathed  them  as  such,  as  appeared 
from  his  books  and  certain  papers  which  were  given 
and  admitted  in  evidence,  the  question  terminated  in 
that  of  electiony  so  as  to  put  the  widow  to  elect  whether 
she  would  give  up  her  choses  in  action,  and  take  under 
the  will,  or  whether  she  would  surrender  her  benefits 
under  that  instrument,  and  retain  her  own  property. 

Another  case  upon  this  subject  is  Mitfbrd  v.  ATiV- 
Jbrd  (^li)  :  there  it  appeared  from  the  settlement,  that 
the  wife  had  given  up  to  her  husband  a  considerable  part, 
of  her  fortune,  who  in  consideration  of  such  fortune 
covenanted  to  make  a  provision  for  his  wife  and  chil- 
dren: and  Sir  William  Grant  said,  (what  has  been, 
proved  by  the  above  authorities,)  that  the  mere  fact  of 


(<2)  6  Ves.  385.  (b)  9Ves.  89. 
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a  settlement  is  not  evidence  that  the  husband  became 
a  purchaser  of  all  the  fortune  that  might  afterwards 
come  to  the  wife ;  that  the  settlement  in  that  case  ap- 
peared to  be  in  consideration  of  her  fortune  as  speci- 
fied and  described  in  the  deed  itself,  part  of  which  was 
settled  and  part  paid  to  the  husband,  so  that  he  could 
not  be  considered  a  purchaser  of  any  thing  more  than 
the  fortune  she  then  had. 

Consistently  with  this  doctrine^  his  Honour  decided 
the  case  of  Carr  v.  Taylor  (a)  :  there  the  consideration 
of  the  settlement  was  expressed  to  be  the  portion  or 
fortune  which  the  husband  would  have  or  receive  upon' 
fits  marriage.  The  wife  afterwards  became  intitled  to 
a  share  in  the  residuary  estate  of  an  intestate,  part  of 
which  consisted  of  a  bond  debt  due  from  the  husband 
and  his  father.  The  husband  having  become  a  bank- 
rupt, the  question  was,  whether  the  wife  was  intitled  to 
an  additional  settlement  out  of  the  property  accrued  to 
her  after  the  date  of  her  marriage  settlement ;  which 
could  not  be,  if,  by  such  settlement,  the  husband  had 
purchased  for  his  own  benefit  all  subsequent  property 
to  which  his  wife  might  become  intitled  during  the 
marriage.  The  Master  of  the  Rolls  decided,  that  as 
the  settlement  might  be  construed  to  mean  either  the 
fortune  which  the  husband  would  actually  receive  at 
the  moment  of  the  marriage,  or  the  rights  he  would 
acquire  by  the  marriage,  and  as  the  latter  intention 
was  neither  compressed  nor  clearly  imported  in  such 
settlement,  its  operation  should  be  confined  to  the  wife's 
property  at  her  marriage ;  so  that  her  husband  was  not 
a  purchaser  of  her  after-acquired  personalty,  and.  con- 
sequently that  she  was  intitled  against  his  assignees  to 
'  an  additional  settlement  out  of  it. 


(a)  10  Ves.  574.  See  Beresford  v.  Hobson,  1  Madd  371 ;  also 
the  older  cases  upon  this  subject^  Adams  v.  Pierce^  3  P.  Will.  []. 
March  y.  Head,  3  Atk.  720,  and  Tomkyns  v.  Ladbroke,  2  Ves. 
sen.  591. 
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The  several  cases  last  stated  appear  to  establish  the 
following  propositions :— > 
1.  A  mere  That  a  settlement  made  before  marriage  in  consi- 

in^conw^dCTa-  ^^^^i<>^  ^^  tt®  wife's  fortune,  without  saying  more,  in- 

tionoftlie  titles  the  husband  to  all  her  then  personal  property, 

Mtlc»^thT^  and  not  to  such  which  afterwards  accrues  to  her. 

husband  That  if  sl  part  of  her  fortune  only  appear  to  be  stipu- 

t^  %  ^^'  ^^^^^  ^^^»  *^^  residue  which  she  then  has,  or  what  may 

perty.  afterwards  accrue  to  her,  will  not  belong  to  the  hus- 

inWbe^  band. 

imlated  for.  But  when  it  appears  from  the  settlement,  that  it  was 

h^  title  will  tiig  ^^reemen/ between  the  parties  that  he  should  not 

ried  beyond  oi^^J  hare  his  wife's  then  present,  but  all  her  sub- 

?  K*T*™^'  sequently  acquired  personal   estate,  he  will  in  such 

tract  be  for  '  ^^^^^  he  intitled  to  the  whole  under  the  marriage  con- 

the  whole,       tract  (a). 

y^  l^  jq.  And  that,  in  instances  where  any  of  the  wife's  chases 

titled  to  her  in  action  are  not  purchased  by  the  husband  by  settle- 

Be^OTtly^  ment,  they  will  be  subject  to  her  rights  of  survivorship, 

accruing  and  of  provision  by  settlement,  which  have  been  before 

property,  considered. 

When  hu8-  jj  naust,  however,  be  noticed,  that  when  the  busband 

oandorhiB      . 

assignees  n  a  purchaser  by  settlement  of  his  wife's  ckoses  in  action^ 

must  TCr-  if  the  provision  for  his  wife  and  children  be  executory, 

▼enant  be-  <•  ^«  resting  upon  his  covenant,  then  neither  he  nor  his 

fore  he  can  assiffoees  will  be  intitled  to  recover  them  in  equity 

claim  his  mi         -i  •/»i-i  /»  t    i         •!• 

wife's  choses  ^^^^1  ^^7  have  specifically  performed  the  stipulations 
in  action.  ia  the  settlement  (A) :  but  upon  this  subject  the  fol- 
lowing distinction  seems  necessarry  to  be  attended  to ; 
viz.  that  if  the  covenant  be  future  and  contingent,  as 
that  his  executors  should,  after  his  death,  if  his  wife 
survived  him,  pay  to  her  a  sum  of  money,  there,  as  the 
act  to  be  done  in  performance  of  the  covenant  is  con* 


(a)  S^  an  agreement  to  that  effect,  contained  in  the  form  of  the 
settlement.  No.  ?•  in  append,  vol.  ii.  (ft)  Pyke  ▼.  Pyke,  1  Ves. 
sen.  376,  and  see  Lister  y.  Lister,  2  Vem.  68.  2  Freem.  102. 
Howman  v.  Corrie,  2  Vem.  190.    Holt  v.  Holt,  2  P.  W.  648. 
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tingent,  and  may  never  happen,  an4  his  right  to  her 
cboses  m  action  by  purchase  under  the  settlement  is 
immediate  and  absolute,  the  Court  cannot  postpone 
his  title  to  receive  them  until  he  perform  such  an  act 
as  he  engaged  to  do  by  such  a  covenant  (a).  But  when 
the  husband's  covenant  to  pay  or  settle  amounts  to  a 
jHiesent  and  certain  obligation,  as  to  do  the  act  imme- 
diately or  at  a  fixed  period,  then  the  wife  has  a  lien 
upon  her  own  property  for  the  consideration  agreed  to 
be  given  by  the  husband  for  its  purchase,  which  must 
be  paid  or  settled  before  the  Court  will  take  from  her 
such  property  (li). 

We  shall  now  proceed  to  the  subject  of  the  validity 
of  ante-nuptial  settlements  against  creditors  and  pur- 
chasers ;  which  is  a  requisite  consideration,  since  if  the 
pi:ovision  made  by  the  husband  be  taken  away  from 
his  wife,  his  title  as  a  purchaser  to  her  equitable 
property  must  fail,  and  her  rights  in  her  own  choses  in 
action  will  remain  the  same,  in  regard  to  him,  as  if  no 
such  settlement  had  been  made. 


2.  With  respect  to  the  validity  of  ante-nuptial  settle-  Settlemento 
ments  against  creditors,  &c.,  it  is  decided  that  a  settle-  ^a«^^S" 
ment,  bond  Jide  made  before  and  in  contemplation  of  a^nst  cre- 
marriage,  is  good  not  only  against  the  husband,  but  ^^^J-!? 
against  his  creditors  and  subsequent  purchasers.     The  ^ 
efficacy  of  the  consideration  of  marriage  is  strongly  de- 
monstrated in  the  following  case : — 

Ay  previously  to  and  in  contemplation  of  his  marriage 
with  jB,  and  in  order  to  make  a  provision  for  himself 
and  wife,  and  with  a  view  of  withdrawing  out  of  the 
reach  of  his  creditors  a  considerable  part  of  his  property, 
transferred  at  various  times  before  the  marriage  into 
her  name  several  sums  of  stock,  and  invested  monies  in 
her  name ;  all  of  which  were  stated  not  to  have  been 


(fl)  Baaevi  v.  Serrs,  14  Ves.  31 3.    3  Mer.  674.      (6)  Mitfinrd  v. 
Mitford,  9  Ves.  96. 


/ 
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his  own  property,  but  that  of  other  persons  who  had 
employed  him  as  a  stock-broker,  and  that  the  fact  was 
well  known  to  B.  The  marriage  took  place  in  the 
year  1805,  and  between  that  year  and  1802  preceding, 
various  transactions  took  place  between  them  by  deeds 
and  settlements,  containing  (as  it  was  alleged)  false 
statements  of  property  belonging  to  B  (which  in  fact 
never  did  belong  to  her),  with  the  intent  to  defeat  the 
husband's  creditors ;  and  that  with  the  like  view,  sums 
in  stock,  amounting  to  6^00/.  annuities,  were,  in  the 
settlement  made  shortly  before  the  marriage,  recited, 
contrary  to  the  truth,  as  belonging  to  her,  and  the  same 
with  other  property  were  settled  to  her  separate  use 
for  life,  with  an  absolute  power  of  disposition.  B 
having  survived  her  husband,  his  creditors  attempted 
to  defeat  the  above  transactions  and  settlement  upon 
the  ground  of  fraud,  but  which  was  not  proved,  and  was 
denied  by  B.—Sir  WilUam  Grant  (the  then  Master  of 
the  Rolls)  decided  against  the  creditors,  because  it  was 
immaterial  whether  the  stock  was,  as  recited,  purchased 
with  the  wife's  money  or  not ;  for,  if  it  were  the  hus- 
band's, he  had  a  right  to  settle  it  in  contemplation  of 
marriage,  which  settlement  could  not  be  defeated  by 
his  creditors ;  and  that  the  fact  of  his  being  indebted 
'  at  the  time,  and  of  £'s  knowing  it,  would  not  affect  the 
validity  of  the  settlements :  And  his  Honour  thought, 
t}iat  the  mis-recital  of  the  property  being  the  wife's, 
when  it  was  her  husband's,  did  not  necessarily  imply 
fraud,  since  he  might  choose  to  adopt  that  mode  in 
giving  her  the  property  (a). 

Fraud,  however,  will  vitiate  an  ante-nuptial  settle- 
ment ;  and  we  shall  consider  the  subject  when  real 
estates  of  the  husband  are  settled  upon  his  wife  in  con- 
sideration of  his  being  intitled  to  receive  her  equitable 
property. 


(fl)  Campion  v.  Cotton,  1 7  Ve«.  263. 
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The  statute  of  the  27th  of  Elizabeth  (a)  av6ids  eon-  Statute 

veyances  of  lauds,  tenements,  and  hereditaments  against  £ffect  0/ 
subsequent  purchasers  for  a  valuable  consideration,  general 
vrhen  a  general  power  of  revocation  is  reserved  to  the  ?^tion  in^ 
settlor.     And  it  was  holden  in  67.  Saviour^s  case  (b),  avoiding 
that  notwithstanding  the  consideration  of  marriage  was  ^{^^^^ 
a  good  consideration,  yet  if  a  power  of  revocation  were  of  lands 
annexed  to  the  settlement,  it  was  void  a£:ainst  stranfi^ers.  ^°*^  P'"^" 

Hence  it  appears,  that  if  such  a  power  be  contained 
in  an  ante-nuptial  settlement  of  real  property,  it  will 
be  void  against  a  subsequent  purchaser ;  and  the  effect 
will  be  the  same,  although  the  husband  had  released  or 
extinguished  his  power  before  he  made  the  subsequent 
sale  (c).  But  the  statute  merely  extends  to  *^  lands.  This  statute 
tenements,  and  hereditaments,*'  and  not  to  personal  ^o^n^^ex- 

*  tend  to  per^ 

estate.  sonal  estate. 

The  valuable  consideration  mentioned  in  the  act 
need  not  to  be  money.  If,  therefore,  a  person  give 
up  a  right  which  he  had  for  the  property,  such  sur- 
render would  be  a  valuable  consideration  within  the 
statute  (rf). 

When  the  power  of  revocation  is  not  general  and  un-  nor  to  powers 
qualified,  but  the  exercise  of  it  is  made  to  depend  upon  ^th  the 


con-i 


the  consent  of  other  persons,  then  if  such  persons  be  in  ««"*  ^^  «t^r 
the  interest  or  under  the  control  of  the  settlor,  the  ^rthey^be 
settlement  will  be  void  against  a  subsequent  purchaser,  under  the  in- 
as  in  Lavender  v.  Blackstone  (e).     There  the  husband  ^^^  settlor, 
reserved  to  himself  a  power  to  make  leases  of  all  or  any 
part  of  the  premises,  with  the  consent  of  A  and  By 
trustees  of  his  own  nomination,  for  any  number  of 
years,  with  or  'without  rent;  and  the  Court  held  the 


(a)  Chap.  4.  sect.  5.  {b)  Lane,  21,  22.  (c)  3  Rep.  83, 

and  Bullock  v.  Thorne,  Moor's  Rep.  61 7.  S.  P.  {d)  Hill  v. 

Bishop  of  Exeter,  2  Taunt.  69—83,  and  Ward  v.  Shallet,  2  \>s. 
sen.  17.  As  to  the  persons  who  are  considered  purchasers  so  as  to 
he  intitled  to  the  benefit  of  this  statute,  see  Sugden  on  Powers, 
chap.  8,  sec.  2.  *      (<?)  2  Lev.  146. 
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reserration  to  be  fraudulent,  by  enabling  him  to  defeat 
the  settlement  in  toto;  the  restriction  being  nothing, 
Bs  the  trustees  were  of  the  settlor's  own  appointment^ 
and  therefore  to  be  presumed  to  act  according  to  his 
wishes  (a). 

But  if  the  exercise  of  the  power  be  made  to  depend 

upon  the  consent  of  persons  not  in  the  interest  or  under 

the  control  of  the  settlor,  the  settlement  will  be  yalid 

against  a  subsequent  purchaser,  as  it  was  determined 

in  Buller  v.  Waterhouse  (b) ;  because  such  a  case  is 

not  considered  within  the  meaning  of  the  statute,  the 

settlor  not  having  the  sole  power  of  defrauding  the 

purchaser  by  the  exercise  of  the  prior  reserved  power. 

Hence  the  usual  powers  in  settlements  to  revoke  the 

uses  or  trusts  of  the  lands,  for  the  purposes  of  sale  and 

^exchange,  with  a  direction  that  the  money  should  be 

paid  to  the  trustees  to  be  reinvested  (c),  will  not  avoid 

nor  to  bona     the  settlement  ag^ainst  a  subsequent  purchaser  of  the 

to  clwrge     •  husband.     Neither  are  powers  bond  fide  reserved  to 

the  settled      charge  sums  of  money  upon  the  estate  within  the  letter 

or  meaning  of  the  statute  (rf). 

We  must  except,  however,  such  powers  of  charging, 
&c.  as  are  reserved  fraudulently,  as  when  the  husband 
retains  or  reserves  to  himself  so  large  an  interest  or 
power  over  the  property  as  to  show  the  motive  of  the 
transaction  to  have  been  to  defeat  creditors  or  pur- 
chasers, for  in  such  cases  those  powers  will  be  con- 
sidered as  amounting  in  effect  to  a  power  of  revocation^ 
.  and  therefore  invalidate  the  settlements  containing 
them  (e). 

Thus,  in  Tarback  v.  Marbury  (/),  the  defendant 
having  reserved  to  himself  a  power  during  his  life,  to 


(a)  See  Griffin  v.  Stanhdpe,  Cro.  Jac.  454.  {h)  3  Keb.  751. 

Jones,  94.  See  Hungerford  v.  Earle,  2  Freem.  120.  (c)  Doer. 
Martin,  4  Term.  Rep.  39.  (d)  Jenkins  v.  Keyinis,  1  Lev.  150 — 
152.        (er)  3  Keb.  527.     1  Atk.  16.        (/)  2  Vern.  510. 
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grant,  alien,  or  otherwise  dispose,  at  his  will  and 
pleasure,  of  the  estate  comprised  ia  the  deed;  the 
Court  held,  that  as  the  defendant  might  have  charged 
it  to  the  full  value^  the  reservation  amounted  in  efiFect 
to  a  power  of  revocation,  and  therefore  that  the  settle- 
ment  was  fraudulent. 

But  it  appears  from  the  case  oi  Jenkins  v.  Keymis  (a).  Contra,  if 
before  referred  to,  that  if  such  a  power  to  charge  the  j^^^^^"* 
property  be  fairly  reserved,  and,  from  the  magnitude  of  ooIourabLe. 
the  sum  when  compared  with  the  value  of  the  estate,  no 
presumption  of  fraud  arises,*  it  will  not  defeat  the  settle* 
ment  at  the  instance  of  a  purchaser. 

The  subject  next  proposed  to  be  considered  was, 

II.  Settlements  made  after  marriage. 

1.  The  settlements  which  have  been  under  con-  Settlements 
sideration  were  those  only  that  were  made  pr^evibusly  ^^g^^ 
to  marriage,  at  a  period  when  the  parties  were  able  to 
contract  with  each  other.  If,  then,  as  it  has  been 
shown,  actual  agreement  or  contract  be  necessary  to 
give  to  the  husband  his  wife's  choses  in  action,  in  con-» 
sideration  of  the  provision  made  by  hiua  for  her,  it  ap- 
pears  to  be  a  necessary  consequence,  that  a  settlement 
made  after  the  marriage  by  the  husband  upon  his  wife, 
even  upon  an  accession  of  fortune  to  her  (not  given  to 
her  separate  use  and  disposition),  where  the  transaction 
is  betxxxen  themselves  only^  and  no  father,  guardian,  or 
Court  acts  for  her,  will  not  constitute  the  husband  a 
purchaser  of  such  additional  fortune,  but  the  wife's 
title  by  survivorship  will  prevail. 

Thus  in  Lannoy  v.  Duke  and  Duchess  ofAthol(J>)y 
it  appeared  that  the  husband,  by  a  second  settlement, 
made  during  the  marriage,  in  consideration  of  a  large 
sum  of  money  to  which  the  wife  became  intitled  upon 
her  father's  death,  in  addition  to  securing  a  rent  charge 
to  her  included  in  the  first  settlement,  provided  6OOQ/. 


(fj)   1  Lev,  150—152.  (Jb)  2  Atk.  448.  Ed.  by  Sanders. 
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for  the  portions  of  daughters  in  default  of  issue  male, 
so  that  there  was  no  provision  for  the  wife  other  than 
what  she, was  intitled  to  under  the  first  settlement. 
The  wife  having  survived  her  husband,  the  question 
was,  whether  the  second  settlement  intitled  his  repre- 
sentatives to  the  accessional  fortune  of  the  wife  ?  And 
Lord  Hardwicke  decided  that  it  did  not,  first,  because 
there  was  in  fact  no  additional  provision  made  for  her 
by  it,  and  that  the  portions  for  daughters  had  nothing 
to  do  with  the  general  rule  of  a  settlement  equivalent 
to  the  fortune  the  father  had  with  the  mother.  And, 
secondly,  and  chiefly,  as  his  Lordship  expressed  him- 
self, because  there  was  no  contract  on  the  part  of  the 
wife,  who  was  herself  incapable  of  contracting,  and  had 
neither  father  nor  guardian  to  contract  for  her. 

It  is  true  that,  in  St/kes  v.  Meynal  (a),  the  second 
husband,  afler  marriage,  made  a  settlement  upon  his 
wife;  and  Sir  Thomas  Clarke  decreed,  that  her  husband 
was  intitled  by  it  to  a  mortgage  debt  owing  to  her,  and 
not  reduced  into  possession  during  his  life,  although 
she  was  the  survivor.  His  Honour  referred  to  two 
cases  as  warranting  the  decree,  one  of  which  was  that 
of  Lannoy  v.  Athol^  just  stated,  but  which,  it  is  pre- 


(a)  1  Dick.  368.  The  wife  was  intitled  to  a  mortgage  under  the 
will  of  her  first  husband.  Her  second  husband^  after  the  marriage, 
settled  on  her  for  life,  by  way  of  jointure,  lands  valued  at  400/.  per 
annum.  The  settlement  was  recited  to  be  in  consideration  of  the 
marriage,  of  his  love  and  affection  fof  her,  and  of  a  marriage  settle- 
ment previously  made  of  lands  belonging  to  her,  and  of  a  very  con- 
siderable fortune  had  and  received  by  him  with  her  in  monies  and 
securities  for  money.  After  hi^  death  she  entered  upon  the  jointure 
lands,  and  she  and  her  third  husband  continued  in  the  possession  of 
them.  Reg.  Lib.  B.  1 762,  fo.  440 ;  the  decree  is  entered  under  the 
name  of  Sikes  v.  Holden.  The  circumstance  that  the  wife  enjoyed 
the  jointure  expressed  to  be  made  in  consideration  of  her  fortune 
distinguishes  this  case  from  that  of  Lannoy  v.  Duke  of  Atfaol, 
where  no  additional  provision  was  made  for  her.  The  wife,  dectii^ 
after  her  husband's  death  to  accept  benefits  given  by  the  settlement, 
is  of  course  boiiud  to  confirm  it  in  other  respects* 
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samed,  has  a  contrary  tendency.     The  other  case  was, 
Jones  V.  Marsh  (a),  which  seems  to  be  equally  ipap- 
plieable,  the  question  in  it  being,  not  whether  the  wife 
could  contract  with  her  husband  to  pass  to  him  her 
choses  in  action,  but  whether  a  settlement  upon  her  in 
consideration  of  an  additional  fortune  coming  to  her 
from  her  mother,  was  or  was  not  valid  against  sub- 
sequent creditors  of  the  husband.     It  is  therefore  pre-  But- such  a 
sumed,  that  notwithstanding  Si/kes  v.  MeynaU  a  set-  ^^^a 
tlement  after  marriage  will  not  bind  the  wife,  or  intitle  if  tl^e  wife, 
her  husband  to  \ier  choses  in  action^  except  such  set-  gunfvo/ 
tlement  be  confirmed  by  her  after  her  husband's  death  confirm  it, 
(which  will  be  considered  in  a  subsequent  part  of  this  by  decr^of^ 
work),  or  unless  it  be  confirmed  under  a  decree  in  the  Court, 
equity  during  his  life,  or  another  settlement  directed 
and  approved  of,  or  except  the  contract  were  between 
the  husband  and  her  father,  or  guardian,  or  trustee 
acting  for  her,  and  the  transaction  were  bondjide  and 
equitable  {h). 

The  principle,  I  apprehend,  is  a  general  one,  and 
not  applicable  to  the  particular  case.  It  is  this,  that, 
considering  the  relation  between  man  and  wife,  and 
the  opportunities  which  he  has  of  practising  upon  her 
aflPection  and  fears,  so  as  to  take  undue  advantage,  the 
law  throws  around  her  a  shield  of  protection,  and '  dis- 
ables her  from  contracting  personally  with  him  relative 
to  her  property,  except  according  to  the  forms  which 
it  has  prescribed  (c). 

This,  however,  must  be  confined  to  cases  where  the 
wife  is  not  placed  in  the  character  of  ^feme  sole  in 
relation  to  her  property,  for  in  that  character  (as  it  will 
be  afterwards  shown),  she  may  dispose  of  it  as  she 
thinks  proper,  and  contract  oonceming  it  with  her  hus- 


(a)  Forrest.  64.  (Jb)  It  does  not  appear  that  the  sanction 

of  the  wife's  father,  guardian,  or  trustee,  could  give  any  additional 

effect  to  the  settlement  as  against  her  in  the  event  of  her  surviving. 

See  Stamper  v.  Barker,  5  Madd.  157.  (c)  See  2  Ves.  Sen,  \7» 

VOL.  1.  X 


306 


Settlements  made 


[Chap.  S. 


As  to  vali- 
dity of  post- 
nuptial  set- 
tlements 
against  cre- 
ditors, hus- 
band,  &c. 

Such  settle- 
ments will 
be  binding  if 
made  in  pur- 
suance of 
articles  or 
letters  writ- 
ten prior  to 
the  marriage. 


bandy  for  his  and  her  benefit,  as  she  pleases,  subject  to 
questions  of  validity  as  to  imposition,  &e.  as  arise  on 
the  like  transactions  between  man  and  man  in  general. 

To  such  the  wife's  power  only,  it  is  presumed  that 
Lord  EldoJi^s  observation  applies  in  Ladj/  Arundell  v. 
P/iipps  (a).  In  which  case  his  Lordship,  alluding  to 
that  of  Dewey  v.  Bayntun  (ft),  said,  "  From  the  only 
account  I  have  had  of  this  case,  it  appears  to  have  been 
asserted  that  a  husband  and  wife  could  not,  after  mar- 
riage, contract  for  a  bond  fide  and  valuable  consideration 
for  a  transfer  of  property  from  him  to  her  or  trustees 
for  her.  The  doctrine  is  not  so  either  here  or  at  UmJ* 
The  contract  in  both  cases  was  a  purchase  by  the  wife 
with  her  separate  property,  or  over  which  she  had  a 
sole  and  separate  power  of  disposition,  of  ancient  pic- 
tures, furniture,  and  other  articles  of  great  value  be- 
longing to  her  husband  ;  and  on  the  question  of  its 
validity  against  the  husband's  creditors,  Lord  Eldcn 
expressed  himself  as  above. 

2.  This  leads  to  the  second  consideration,  viz.  when 
a  settlement  made  by  the  husband  after  the  marriage 
upon  his  wife  and  children,  will  or  will  not  be  good  as 
against  his  creditors ;  for  such  a  settlement  is  obligatory 
upon  himself,  and  all  persons  claiming  as  volunteers 
from  or  through  him  (c). 

It  is  scarcely  necessary  to  observe,  that  when  the 
settlement  is  made  after,  but  in  pursuance  of  written 
articles  entered  into,  or  letters  written,  before  the  mar- 
riage, such  settlement  is  unimpeachable  by  any  persons, 
whether  they  be  creditors  or  subsequent  purchasers ;  for 
the  contract  of  marriage  is  a  valuable  consideration,  and 
establishes  the  settlement  against  every  one  (d)  ;  but  if 
the  agreement  before  marriage  be  verbal  only,  and  the 
settlement  after  marriage  be  made  in  pursuance  of  it, 


(fl)  10  Ves.  148.  {b)  6  East,  257.  (c)  Watts  v.  Bullasy 

I  P.  Will.  60.     Brookbank  v.  Brookbank,  1  £q.  Ca.  abr.  168.  pi.  7* 
Biale  v.  Newton,  1  Vem.  464.         {d)  Bovye  s  case,  1  Ventr.  193. 
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whether  such  agreement  will  support  the  settlement 
against  creditors  appears  to  be  undecided.     It  is  how-  But  pre- 
ever  presumed,  that  such  a  promise  would  not  support  ^S^e"prior 
the  settlement  against  creditors,  because  the  statute  of  agreement  be 
frauds  is  express,  that   no   action   shall  be  brought  P*™ 
whereby  to  charge  any  person  upon  any  agreement 
made  in  consideration  of  marriage,  unless  some  memo- 
randum or  note  thereof  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other 
person  by  him  lawfully  authorised  (a).    Against  which 
enactment  it  is  conceived,  that  the  doctrine  of  part 
performance  by  the  subsequent  marriage  could  not  be 
admitted  to  take  the  case  out  of  the  statute  {b). 

Such  appear  to  have  been  the  opinions  of  Lord 
Thurhxv  and  Sir  William  Grant,  in  Dundas  v. 
Dutens  (c),  and  Randall  v.  Morgan  (rf). 


(fl)  29  Ch.  2.  c.  3.  8. 4.         (Jb)  1  Ves.  Jun.  1 99.     3  Bro.  C.C.  40 1 . 

(c)  But  in  this  case,  according  to  Mr.  Cox's  report,  Lord  TLurlow 
was  clearly  of  opinion,  that  a  settlement  made  after  marriage,  in 
pursuance  of  a  parol  agreement  before  the  marriage,  was  not  to  be 
reckoned  fraudulent  against  creditors.  See  also  1  Strange,  237. 
4  £a8t,  207.  In  Dawson  v.  Ellis,  1  Jac.  and  Walk.  524,  it  was 
aigued  that  if  a  man  first  contracts  verbally  to  sell  his  estate  to  ^, 
and  then  contracts  in  writing  to  sell  it  to  B,  and  afterwards  conveys 
it  to  Ay  in  pursuance  of  the  first  contract,  A  having  at  that  time 
notice  of  the  second  contract,  B  would  not  be  able  to  call  on  A  for 
a  conveyance.  It  was  contended  that  the  statute  of  frauds  did 
not  nullify  the  verbal  contract,  but  only  took  away  the  remedy  for 
enforcing  it ;  that  it  might  therefore  still  be  used  for  the  purpose  of 
defence,  and  that  the  circumstance  of  the  second  agreement  being 
in  writing  gave  it  no  superior  equity  over  the  first,  when  the  legal 
estate  had  been  conveyed  in  pursuance  of  it.  This  reasoning  was 
sanctioned  by  the  Master  of  the  Rolls :  it  derives  support  from 
analogy  to  the  construction  put  upon  the  statute  of  limitations, 
wliich,  though  barring  the  remedy,  leaves  the  debt  subsisting  for 
some  purposes  ;  and  also  from  the  rule  hitherto  prevailing,  that  in 
cases  within  the  statute  of  frauds,  as  well  as  in  those  within  the 
statute  of  limitations,  relief  may  be  given,  unless  the  objection  be 

(<0  1  Vcs,  Jun.  1 96.    2  Cox.  235.     12  Vcs.  67. 
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Unless  by  If  indeed  the  husband  have  been  guilty  o(  frauds 

husUnd  he  ^^^  ^^  ^^^  ^^^^  "^^  merely  rest  on  the  parol  promise, 
prevents  the  the  fraud  will  take  the  case  out  of  the  statute,  and  then 
agreement      ^^^  settlement  will  be  obligatory  (a) :  as  if  the  husband 

from  being  .  . 

reduced  into  secretly  countermanded  the  instructions  which  be  had 
^^*"*g-         given  for  drawing  a  settlement,  and  then  induced  his 

wife  to  -marry  him  (6). 

Arid  when  the  agreement  before  marriage  rests  upon 
letters  or  notes,  the  terms  and  obligations  of  the  parties 
must  appear  from  them,  so  as  to  manifest  thieir  inten- 
tions :  this  appears  from  the  case  of  Randal  v.  Morgan, 
'     before  referred  to,  and  the  cases  there  collected. 
A  post  nup.        But  when  the  settlement  is  qfier  the  marriage,  and 
menUsvoid  ^*  *^  expressed  to  be  made  in  consideration  of  the  mar- 
affainst  pur-   riage  only,  the  contract  of  marriage,  being  completed, 

chcuers  for  qq^^^^  to  be  a  valuable  consideration  ;  such  a  settle- 
value  even  ' 

with  notice. 


insisted  on  in  the  pleadings:  if  a  verbal  contract  were  merely 
void^  it  could  not  be  the  foundation  of  a  decree.  Since^  however^ 
it  is  now  considered  that  the  statute  of  limitations  (Foster  v.  Hodg- 
son^ 1 9  Ves.  180)^  and  as  it  seems  the  statute  of  frauds  (Redding  v. 
Wilkes,  3  Bro.  C.  C.  400.  Rist  v.  Hobson,  1  Sim.  and  Stu.  543) 
may  be  taken  advantage  of  hj  demurrer,  it  is  perhaps  doubtful 
whether  this  rule  will  be  followed  in  aU  cases ;  for  no  relief  can  in 
general  be  given  at  the  hearing  when  the  Bill  is  open  to  a  demurrer 
on  the  merits  as  stated  in  it.  And  the  tendency  of  late  decisions 
has  been  to  treat  verbal  contracts  as  void  for  all  purposes,  whether 
the  parties  do  or  do  not  object.  Rose  v.  Cunnynghame,  1 J  Ves.  550. 
See  Buckmaster  v.  Harrop,  7  Ves.  341 .  13  Ves.  456.  Gaskarth  v. 
Lowther,  12  Ves.  107.  In  a  recent  case  it  appeared  that  a  verbal 
I\j.Ij(A'^^  t    contract  was  entered  into  for  the  sale  of  the  next  presentation  to  a 

//       i\-^  t      ^^^^8  *^®"  ^^'  ^^*  **  ^^  ^^*  reduced  into  writing  until  after  a 

*^    ,     ,  J       vacancy  had  occurred  by  the  resignation  of  the  incumbent ;   the 

\ '  I .  •    •'*.'.       question  was  whether  the  transaction  was  affected  with  simony,  and 

-/  /**     ''    Si'/     *^®  I^rd  Chancellor  said  that  it  clearly  could  not  stand,  if  there 

^  was  no  binding  contract  at  the  time  when  the  vacancy  occurred,  and 

therefore  declined  to  enforce  it.     Marquis  Townshend  v.  Bishop  of 

Norwich,  17th  Aug.  1821.     Reg^  Lib.  B.  1820,  fo.  1791. 

(o)  Montacute  v.  Maxwell,   1  P.  Will.  620.     1  Stra.  236.  Preci 
in  Ch.  526.  {h)  1  Eq.  Ca.  Ab.  20,  pi.  4.     Ch.  Pre.  526. 1  Ves. 

Jun.  199.     2  Bro.  C.C.  565. 
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ment  then  is  merely  voluntary^  although  the  consider- 
ation 13  moral  and  meritorious.  Against  purchasers^ 
therefore,  such  a  settlement  is  absolutely  void,  whether 
they  had  or  had  not  notice  of  it  at  the  times  of  their 
purchases ;  for  the  statute  of  the  27th  of  Elizabeth^ 
chap.  4,  makes  all  voluntary  settlements  null  and  void 
against  purchasers  for  valuable  considerations ;  at  least 
the  cases  have  decided  that  it  has  such  an  effect  (a). 

Thus  in  Buckle  v.  Mitchell  {b\  A  made  a  voluntary 
settlement  of  an  impropriate  rectory  upon  his  sister  B^ 
and  her  children  j  A  afterwards  agreed  to  sell  toC,  for 
a  valuable  consideration,  some  of  the  tithes  belonging 
to  it,  but  died  before  the  contract  was  completed ;  C 
therefore  filed  his  bill  for  a  specific  performance,  against 
the  persons  claiming  under  the  settlement.  C  had 
notice  of  the  settlement  at  the  time  the  agreement  was 
made ;  nevertheless  the  Court  decreed  a  performance 
of  the  contittct,  upon  the  principle  that  under  the  act 
of  the  27th  of  Elizabeth^  the  settlement  was  absolutely 
void  against  C,  a  purchaser  for  valuable  consideration  (c). 

The  act  of  the  ISth  of  Elizabeth,  chap.  5,  does  not  But  such  vo- 
make  void  voluntary  settlements  against  creditors ;  but  ^  ^  ^^ 
merely  declares,  that  a  Jrauduient  deed  shall  be  void  fraudulent 
again^  them.    Hence  it  seems  to  follow,  that  although  ^j^  ^re- 
a  man  be  indebted  at  the  time  he  made  a  voluntary  dttors. 


(a)  Oooch's  case,  5  Rep.  60  b.  Co^vp.  710.  Evelyn  v.  Templar, 
2Bto.  C.C.  14<8.  Humphreys  v.  Moses,  2  Blackst.  Rep.  1019. 
(6)  18  Yes.  Jun.  100.  See  also  Otley  v.  Manning,  9  East,  59> 
where  all  the  cases  are  considered  by  Lord  EUenborough ;  and 
Pulvertoft  V.  Pulvertoft,  1 8  Ves.  84.  (c)  In  a  subsequent 

case.  Smith  v.  Gkurland,  2  Mer.  1 23,  it  was  held  that  the  party  who 
had  made  a  voluntary  settlement  was  not  intitled  to  the  assistance  of 
a  Court  of  Equity  to  compel  the  performance  of  a  contract  subse- 
quently entered  into  by  him  for  the  sale  of  the  estate.  See  Johnson 
V.  Legard ;  Sugden  on  Vendors  and  Purchasers,  p.  570,  5th  edition, 
in  whidi  case  the  decree  has  been  reversed  by  the  Lord  Chancellor 
on  appeal. 
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Therefore 
debts  subse- 
quently in- 
curred, will 
not  defeat  a 
post-nuptial 
settlement. 


Bedtal^  a 
settlement 
after  mar- 
riage of  antC' 
nuptial  ar- 
,  ticles^  not 
binding  upon 
creditors. 


settlement,  yet  it  is  no  further  ^  void  on  that  account, 
than  as  affording  a  presumption  of  fraud  (a). 

This  principle  will  serve  as  a  guide  to  the  under- 
standing of  the  cases,  and  the  distinctions  which  have 
been  made ;  the  conclusions  to  be  drawn  from  which  I 
shall  endeavour  to  collect,  and  state  them  shortly. 

If  the  husband,  when  he  makes  the  settlement  after 
marriage  upon  his  wife,  be  not  indebted  at  the  time, 
subsequent  debts  will  not  defeat  it:  upon  this  point 
Lord  HardwickCi  in  Townshend  y.  Windham  (i),  thus 
expressed  himself;  "  If  there  be  a  voluntary  conveyance 
of  real  estate  or  chattel  interest  by  one  not  indebted  at 
the  time,  although  he  afterwards  becomes  indebted,  if 
that  voluntary  conveyance  was  for  a  child,  and  no  par- 
ticular evidence  or  badge  of  fraud  to  deceive  or  defraud 
subsequent  creditors,  that  will  be  good  (c)  ;  but  if  any 
mark  of  fraud,  collusion,  or  intent  to  deceive  subsequent 
creditors  appears,  that  ivill  make  it  void,  otherwise  not ; 
but  it  will  stand,  though  afterwards  he  becomes  in- 
debted (rf)." 

Upon  this  principle.  Sir  Thomas  Plumer^  M.  R., 
decided  the  case  of  Battersbee  v.  Farringlon  (e),  his 
Honour  observing,  that  a  voluntary  conveyance  by  a 
person  not  indebted,  was  clearly  good  against  future 
creditors. 

In  that  case  the  settlement  contained  a  recital  that 
it  was  made  in  pursuance  of  articles  entered  into  before 
the  marriage,  but  they  were  lost ;  and  whether  the 
recital  would  be  evidence  against  creditors,  so  as  to 
establish  the  deed  against  them,  was  considered  by  his 
Honour,  who  stated  the  distinction  to  be,  that  against 


(a)  1  Atk.  15.  Lord  Teynbam  y.  MuUins,  1  Mod.  119.  2  Ves. 
Sen.  10.  See  also  Partridge  v.  Gopp,  1  Eden,  163—166,  and 
Holloway  v.  Millard,  1  Madd.  4  J  4— 419.  {b)  2  Ves.  Sen.  1 1. 

(c)  1  Atk.  93.    Middlecome  v.  Marlow,  2  Atk.  519.     2  Bro.  C  C 
90.  (rf)  12  Ves.  Jun.  155.  (c)  1  Swanst.  106—113. 
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all  persons  claiming  under  the  settlor,  the  recital  was 
conclusive  (ji)  \  but  that  it  would  be  difficult  to  main* 
tain  that  a  recital  in  a  j9o^/-nuptial  settlement  of  ante- 
nuptial articles,  of  the  existence  of  which  there  was  no 
distinct  proof,  would  be  binding  upon  creditors ;  for 
that  such  a  doctrine  would  give  to  every  trader  a  power 
of  excluding  his  creditors,  by  a  recital  in  a  deed  to 
which  they  were  not  parties  (A). 

If  the  husband  happen  to  be  indebted  at  the  time  of 
making  the  settlement,  the  principle  of  presumption 
before  stated,  furnishes  the  following  distinctions  ; — 

If  his  debts  be  considerable  {c)^  and  the  effect  of 
the  settlement  would  be,  if  substantiated,  to  defeat 
the  creditors  of  their  demands,  then  such  settlement 
is  void  as  fraudulent,  under  the  act  of  the  13th  of 
JSUzabdh  (rf). 

But  it  would  not  be  so,  it  is  presumed,  if  the  debts  Nor  will  the 
were  of  inconsiderable  amount ;  because  their  existence  ^i^^^"^  ^ 
furnishes  no  presumption  of  the  settlement  having  been  the  debts 
made  with  an  intent  to  deceive  and  defraud  creditors ;  ^^^£  * 
and  common  sense  would  revolt  at  a  decision  that  a  makihg  it  be 
voluntary  settlement  made  by  a  husband  having  a  rental  ^bl^""^^\ 
of  5000/.  a  year,  should  be  void,  if  it  happened,  that 
when  he  made  such  settlement  he  was  indebted  in  the 
trifling  sum  of  100/.     This  point  came  under  Lord 
Alvanlej/*s  consideration  in  Lush  v.  Wilkinson  (e). 

In  that  case,  the  husband,  at  the  period  of  making  And  its  ya- 
the  settlement,  was  indebted  in  two  sums,  secured  by  ^epeW  upon 
mortgages,  and  in  about  100/.  and  no  more,  as  appeared  the  settlor's 
from  the  wife's  answer ;  as  also  that  none  of  such  debts  veSfcircum- 
were  owing  at  his  death,  and  that  he  was  neither  in-  stances  at  the 
solvent  when  he  made  the  settlement,  nor  at  his  de-  ms^mrit. 
cease.    This  settlement  was  attempted  to  be  impeached 


(a)  See  Willes's  Rep.  11,12.  (b)  See  Anon.  Prec.  in  Ch. 

10  L     Wilson  V.  Pack,  ibid.  297.  (c)  Twine's  case,  3  Rep. 

Si  b.  (d)  Beaumont  v.  Thorp,  i  Ves.  Sen.  27.  («)  5  Vcs. 

384.     See  also  1  Madd.  Rep.  421. 
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by  a  subsequent  creditor,  upon  the  ground  of  its  being 
Toluntary,  and  therefore  void  against  creditors,  the  bill 
charging  insolvency  in  the  husband  at  that  time,  and 
that  he  was  then  indebted  to  several  persons ;  but 
which  statements  were  negatived  by  the  widow  as  above. 
His  Honour  said,  that  in  order  for  a  subsequent  creditor 
to  obtain  a  reference  for  inquiry  into  prior  debts,  for 
the  purpose  of  invalidating  a  voluntary  settlement,  he 
doubted  whether  such  a  reference  ought  to  be  made, 
except  upon  proof  of  one  antecedent  debt;    and  he 
further  observed,   that  in  Stephens  v.   OHvCj   Lord 
Kenyan  seemed  to  think  that  without  an  antecedent 
debt  proved  J  there  was  no  such  right ;  that  a  single 
debt  would  not  do,  since  every  man  must  be  indebted 
for  the  common  bills  of  his  house,  although  he  pay 
them  every  week,  and  that  the  validity  of  the  settle- 
ment must  depend  upon  this,  viz.  whether  the  settlor 
were  in  insolvent  circumstances  at  the  time.     The 
creditor's  bill  was  dismissed. 
debtT^con!       Suppose  the  settlor  to  have  been  considerably  in- 
giderable,  if    debted  when  he  made  the  settlement ;    if,  however, 
mOTteaire^      such  debts  be  firmly  secured,  as  upon  mortgages,  the 
they  wfll  not  mere  fact  of  the  husband  being  indebted,  will  not 
»©t^ment      vitiate  the  settlement;  because  the  payment  of  the 

debts  then  owing  having  been  duly  provided  for,  so  as 
not  to  be  evaded  in  any  manner  by  the  husband,  the 
mere  circumstance  of  their  being  in  existence  and  un- 
satisfied at  the  date  of  the  settlement,  raises  no  pre- 
sumption whatever  that  such  settlement  was  made  to 
Nor  if  the      evade  or  prevent  the  discharge  of  them  (a)  ;  so  also, 

TOovSedTfor  ^^^"  ^^  presumptive  fraud,  from  being  largely  in- 
the  payment  debted,  is  repelled  by  the  settlement  itself  providing 
of  them.        f^p  ^Yie  payment  of  the  debts,  such  settlement  will  be 

good  against  subsequent  creditors  (6). 


(a)  2  Bro.  C.  C.  90.  92,  also  see  1  Madd.  418. 

(Jb)  9  Ves.  194.  ,  Nunn  v.  Wilsmore,  8  Term  Rep.  521. 
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It  is  presumed  that  subsequent  creditors  can  only 
sfE^st  the  voluntary  settlement  through  the  medium 
of  debts  owing  by  the  settlor  at  the  time  when  such 
deed  was  made.  It  is,  therefore,  a  necessary  conse- 
quence, that  if  the  prior  debts  are  such  as  would  not 
defeat  the  settlement,  subsequent  creditors  cannot  by 
proof  of  them  invalidate  the  deed. 

Upon  this  subject  Sir  William  Grants  in  Kidney  v. 
Coussmaker  (a),  thus  expressed  himself:  "  Although 
there  have  been  much  controversy,  and  a  variety  of  , 
decision,  upon  the  question  whether  such  a  settlement 
be  fraudulent  as  to  any  creditors  except  such  as  were 
creditors  at  the  time,  I  am  disposed  to  follow  the  latest 
decision,  that  oi Montague  v.  Lord  Sandwich  (6),  which 
is,  that  the  settlement  is  fraudulent  only  as  against  such 
creditors  as  were  creditors  at  the  time  (c)." 


{a)  12  Ves.  136—155.  (h)  Ibid.  p.  148. 

(c)  This  must  probably  be  understood  to  mean  that  subsequent  Rightsofsab* 

debts  will  not  invalidate  the  settlement^  where  it  does  not  appear  from  sequent  cre- 

other  circumstances  that  the  intention  was  fraudulent;    for  the  ditorsagainst 

authorities  seem  to  establish  that  a  voluntary  settlement  may  be  gottlement 

invalidated  as  well  upon  evidence  indicating  a  fraudulent  object^  as 

upon  evidence  of  debts  existing  at  the  time^  and  that  if  it  be  found 

to  be  invalid  upon  either  ground,  the  subsequent  creditors  are  let  in 

to  share  the  benefit  of  the  decree.     Walker  v.  Bujrowes,  1  Atk.  93. 

Fitzer  v.  Fitzer,  2  Atk.  511.    Taylor  v.  Jones^  ibid,  600.    Montague 

V.  Sandwich,  12  Ves.  156  n.    Andsee  2  Ves.  Sen.  10.     2  Atk.  481, 

post,  p.  317.     In  Lush  v.  Wilkinson,  5  Ves.  384,  it  was  doubted 

whether  subequent  creditors  could  file  the  bill  for  the  purpose  of 

impeaching  the  settlement,  but  if  they  are  intitled  to  participate  in 

the  property  in  the  event  of  the  settlement  being  found  to  be 

fraudulent,  there  seems  no  reason  against  their  asserting  this  right 

as  plaintiffs :  and  accordingly  in  Richardson  v.  Smallwood,  Rolls,  1 7th 

July,  1822,  where  the  plaintiff  had  subsequently  to  the  date  of  the 

settlement  become  a  creditor  by  recovering  damages  for  breach  of  a 

covenant  in  a  lease  previously  granted  to  him  by  the  settlor ;  the 

suit  was  entertained.    In  that  case  the  Master  of  the  Rolls  (Sir  T. 

Plumer)  observed  that  the  statute  declared  the  deed  void  as  against 

those  creditors  whose  actions,  &c.  were  or  might  be  hindered  or 

delayed,  and  that  created  a  question  how  fur  it  applied  to  subsequent 
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Presumed  Suppose  the  settlement  to  contain  property  merely 

men t*ofrtodL  ^^^^  ^^  not  liable  to  the  demands  of  creditors  at  law, 
may  be  im-  as  stock  in  the  public  funds.  It  may  be  asked  whether 
ore^ow^''^     such  a  settlement  can  be  impeached  by  any  of  the 

settlor's  creditors.  The  opinions  of  two  modem  judges 
seem  to  be,  that  the  settlement  could  not  be  called  in 
question  by  the  creditors,  because  they  could  not  have 
taken  the  stock  in  execution,  at  law,  in  satisfaction  of 
their  demands  (a).  Justice,  however,  is  in  favour  of 
the  creditors ;  and  since,  in  the  administration  of  assets, 
stock  is  subjected  to  the  payment  of  debts  by  circuity, 


\ 


creditors :  he  did  not  recollect  any  instance  of  validity  being  given 
to  a  settlement  wbere  tlie  party  was  largely  indebted  at  the  timei 
and  subsequent  creditors  had  applied  for  relief.    All  the  cases  said  j 

that  the  deed  would  standi  if  the  party  was  not  indebted^  and  if  it 
was  not  fraudulent.  Being  indebted  was  only  one  circumstance 
from  which  evidence  of  the  intention  might  be  drawn.  But  suppose 
a  person  indebted^  to  execute  a  conveyance^  such  that  if  those  who 
were  creditors  at  the  time  complained^  it  would  be  void  as  against 
them :  then  if  they  were  paid  off  and  a  new  set  of  creditors  stood  in 
their  places^  would  that  make  any  difference  ?  Did  it  not  hinder 
and  delay  them,  and  was  it  not  void  as  against  them  ?  If  not,  it 
would  be  easy  to  evade  the  statute :  the  party  nught  pay  off  those 
to  whom  he  was  then  indebted  by  borrowing  of  others.  If  the  con- 
veyance could  not  be  invalidated  on  the  ground  of  the  debts  alone, 
the  question  would  be  whether  it  was  made  for  the  purpose  of  de- 
frauding creditors.  No  doubt,  if  the  party  was  not  indebted  at  the 
time,  the  onus  of  proving  the  fraud  was  thrown  on  the  other  side, 
for  he  might  fairly  intend  to  give  away  his  property ;  but  btill  it 
might  be  fraudulent,  as  contemplating  future  debts.  His  Honour 
afterwards  in  giving  judgment  remarked,  that  if  it  was  shows  that 
the  deed  was  one  which  as  against  any  of  the  creditors  could  not 
stand,  then  the  property  became  assets,  and  was  applicable  to  the 
payment  of  debts  generally:  all  the  creditors  would  come  in  at 
whatever  times  their  debts  might  have  arisen :  that  was  decided. 
His  Honour  was  strongly  inclined  to  consider  the  setdement 
fraudulent,  but  directed  a  preliminary  inquiry  as  to  the  debts  due 
at  the  time  of  its  execudon. 

(a)  See  Lord  Thuriotns  observations  in  Dundas  v.  Dutens,  1  Ves. 
Jun.  198.  2  Cox,  235.  Also  Lord  Eldon's  in  Rider  v.  Kidder, 
10  Ves.  369  j  and  in  Guy  v.  Pearkes,  18  Ves.  197- 
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probably,  by  the  like  mode  or  analogy,  it  may  be  effected 
iu  tlie  present  instance.  Thus,  the  statutes  creating 
stock,  require  a  will  disposing  of  it  to  be  attested  by 
two  witnesses ;  and  if  it  be  not  so  attested,  they  give 
it  to  the  executor ;  who,  as  executor,  is  held  to  take 
the  stock,  subject  to  all  the  demands  affecting  the  . 
testator's  personal  estate  in  general,  consequently  liable 
to  the  payment  of  his  debts.  May  it  not  then  be  urged, 
in  analogy  to  this,  that  as  the  husband,  by  the  settle- 
ment, has  altei'ed  the  nature  of  the  fund,  and  by  vesting 
it  in  trustees  converted  it  into  equitable  property,  it 
shall,  therefore,  in  their  havdSy  be  liable  in  the  first 
place  to  the  just  demands  of  the  settlor's  creditors,  and 
that  to  effectuate  such  purpose,  the  moment  the  fund 
becomes  equitable,  it  shall  be  considered  as  bound  to 
answer,  with  his  other  property,  his  bon&Jide  debts  ? 
If  this  reasoning  be  admissible,  then  a  settlement  of 
stock  only  may  be  impeached  by  the  settlor's  creditors, 
as  it  has  been  effectually  done  in  the  two  following 
cases. 

In  Taylor  v.  Jones  (a\  the  settlement,  dated  in 
1734,  and  made  after  marriage,  upon  the  wife  and 
children,  was  of  1733/.  stock,  which  were  vested  in 
trustees  j  and  in  1741  the  settlor  gave  warrants  of  at- 
torney to  confess  judgments  against  him,  and  his  cre- 
ditors granted  him  a  letter  of  licence,  subject  to  an 
agreement  that  it  should  not  prevent  them  from  pro- 
ceeding against  his  effects^  but  that  it  should  protect 
his  person.  The  Master  of  the  Rolls  decreed  that  the 
settlement  was  void  against  simple  contract  creditors, 
and  he  ordered  the  trust  stock  to  be  sold,  and  applied 
in  discharge  of  those  debts. 

In  King  v.  Dupine  (which  shortly  followed  the  last 
case,  and  is  a  decision  by  Lord  Hardwicke^  and  re- 
ported in  a  note  by  Mr.  Sanders^  in  his  edition  of 


(a)  2  Atk.  600. 
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Atkyns  (a)  ),  A  was  intitled,  after  the  death  of  J3,  and 
C  the  wife  of  Z),  to  the  reversion  of  four  exchequer 
annuities,  which  were  vested  in  trustees^  under  a  decree 
of  Chancery  upon  the  above  trusts ;  so  that  A  was  but 
a  cestuique  trust  in  reversion.  The  plaintiflP  obtained 
a  judgment  against  Ay  and  filed  a  bill  against  A^  the 
trustees,  and  others,  and  afterwards  a  supplemental  bill, 
stating  that  2l  Jieri  facias  had  been  issued  upon  her 
judgment,  and  that  the  sheriff  had  seized  the  reversion 
qf  the  four  exchequer  annuities^  and  had  assigned  them 
to  Wy  in  trust  for  the  plaintiff:  and  after  further  stating 
circumstances  which  prevented  the  plaintiff  from  regi- 
stering the  assignment,  the  supplemental  bill  prayed  for 
a  sale  of  the  reversion  of  the  annuities,  and  payment  of 
the  judgment  debt  out  of  the  proceeds.  The  trustees 
submitted  whether  the  sheriff  could  seize  the  reversion 
of  those  annuities,  and  assign  them,  and  whether  the 
same  ought  to  be  sold.     The  bills  were  taken,  pro  cm- 

fesso,  against~^.  And  as  between  the  plaintiff  and  the 
other  defendants,  LordHardwicke  ordered  the  trustees 
and  TV.  to  assign  all  their  reversionary  estate  in  the 

four  long  annuities  to  the  plaintiff,  with  proper  direc- 
tions as  to  the  removal  of  all  obstacles  to  the  registry 
complained  of  in  the  supplemental  bill  (6). 


(a)  2  Atk.  603,  and  Reg.  Lib.  A.  1744.  fo.  91.  See  also  Homr. 
Horn.  Ambl.  79. 

(b)  These  cases  have  been  much  questioned.  See  the  references, 
ante,  p.  3 1 4>  note  a.,  and  see  G  rogan  v.  Cooke,  2  Ball  and  B.  230.  It 
is  to  be  observed  that  the  observations  of  Lord  Thurlow  in  Dundas  v. 
Dutens,  apply  to  li  case  where  the  attempt  was  made  to  impeach  the 
settlement  while  the  settlor  was  living,  and  are  founded  on  the  cir- 
cumstance, that  during  his  life  the  creditors  could  not  by  execution 
at  law  render  the  stock  available  to  their  demands.  But  after  his 
death  the  case  admits  df  different  considerations :  the  stock,  if  not 
settled,  would  then  become  assets,  and  if  the  settlement  had  for  its 
object  to  deprive  the  creditors  of  the  remedies  which  they  would 
otherwise  have  on  the  settlor's  death,  it  seems  to  come  within  the 
meaning  of  the  statute.  In  these  cases  it  does  not  seem  to  have 
been  doubted  that  the  words,  goods  and  chattels,  in  the  statute,  com" 
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It  does  not  seem  necessary  that  debts  owing  by  the  Although  the 
husband  at  the  time  he  makes  a  voluntary  settlement  ^^ntingent 
should  be  absolutely  due,  in  order  to  enable  such  ere-  they  will  de- 
ditors  to  defeat  the  deed ;  but  that  debts  tken  in  con-  ^^^^  ***' 
tingency  would  have  that  eflPect.     Thus  in  Rider  v. 
Kidder  {a\  the  husband,  by  settlement  prior  to  his 
marriage,  covenanted  for  payment  to  his  wife,  if  she 
survived  him,  of  3000/.  within  twelve  months  after  his 
death,  &c.     He,  during  the  marriage,  made  a  voluntary 
settlement  upon  another  woman,  and  died  \  and  hord 
Eldon  is  reported  to  have  said,  his  opinion  was,  **  that 
the  "widow  would  be  a  creditor  under  a  marriage  settle- 
ment that  a  fraudulent  conveyance  would  affect/' 

But  it  is  obvious  that  there  must  be  a  mistake  in  the 
arrangement  of  his  Lordship's  words ;  and  that  in  order 
to  convey  correctly  his  Lordship's  meaning  the  words 
ought  to  be  thus  transposed :  "  my  opinion  is,  the 
plaintiff  would  be  a  creditor  under  a  marriage  settle- 
ment that  would  affect  a  fraudulent  conveyance,"  i.  e. 
a  voluntary  conveyance. 

In  cases  where  the  settlement  may  be  avoided  by  A  voluntary 
creditors,  yet  if  their  debts  be  afterwards  paid,. the  ^^^^J* 
deed  ^ill  be  good  against  the  settlor,  and  all  persons  settlor  and 
claiming  as  volunteers  by  or  under  him  (b).  •  In  Curtis  ]^^J^-*^" 
V.  Price  (c)  Sir  William  Grant  said,  "  a  settlement  of  under  ffim. 
this  kind  is  void  only  as  against  creditors,  but  to  the 
extent  alone  in  which  it  may  be  necessary  to  deal  with 
the  estate  for  their  satisfaction.    To  every  other  purpose 
it  is  good.     Satisfy  the  creditors  and  the  settlement 
stands." 

Upon  the  principle  of  the  mere  circumstance  of  the  It  is  void  if 
settlor  being  indebted  when  he  made  the  settlement  templation  of 

after  marriage  not  rendering  such  deed  void,  but  as  contracting 

debts. 


prised  stock.     See  Brown  v.  Bellaris,  5  Mad.  53.     Rex  v.  Capper, 
5  Price,  217. 

(a)  10  Ves.  360-^70.  (i)  Hawes  v.  Leader,  Cro.  Jac.  270. 

(<?)  12  Ves.  89,  103.    S.  P.  Exparte  Bell,  1  Glyn.  and  J.  282. 
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prtmA  facie  raising  presumptive  evidence  of  fraud,  if 
the  settlor  be  not  then  indebted,  but  becomes  so  imme- 
diately upon  or  shortly  after  the  making  of  it,  the  in- 
tention of  making  it  will  be  presumed  to  have  been  to 
defraud  the  subsequent  creditors,  which  will  therefore 
defeat  the  settlement  (a). 
As  to  the  When  the  voluntary  settlement  upon  the  wife  is  of 

power  of  re-  ^^^'  estate,  if  the  husband  reserve  to  himself  a  general 
vocation  tp  power  of  revoking  the  uses  and  trusts  limited  and  de- 
s^;^«it.  *  clared  in  it,  that  reservation  will  invalidate  the  settle- 
ment against  purchasers  for  a  valuable  consideration 
and  statute  and  judgment  creditors  (ft),  as  it  will  do 
in  the  instances  o(  ante-nuptial  settlements,  which  have 
been  noticed  in  the  first  section.  And  it  is  presumed 
that  voluntary  settlements  by  a  husband  of  his  personal 
estate  would  be  equally  void  against  creditors  upon 
presumptive  fraud,  if  they  contained  the  like  powers ; 
since,  notwithstanding  the  deeds,  the  husband  would 
continue  to  have  the  absolute  dominion  over  the  settled 
property,  and  the  reservations  of  such  powers  would 
raise  a  strong  inference,  that  the  motives  or  objects  of 
the  settlements,  were  to  exempt  the  husband's  personal 
estate  from  his  subsequent  obligations.  It  is  conceived, 
however,  that  the  effects  of  such  powers  upon  the  vali- 
dity of  voluntary  settlements  would  be  subject  to  the 
like  distinctions  as  were  mentioned  in  the  last  section. 
But  suppose  no  power  of  revocation  to  be  expressly 
reserved  in  a  voluntary  settlement ;  if,  nevertheless, 
the  husband  retain  or  reserve  to  himself  so  large  an 
interest  or  power  over  the  settled  personal  fund  as  to 
show  the  intent  of  the  transaction  to  have  been  to 
defeat  his  creditors,  under  the  colour  of  a  bondjidc 
settlement ;  such  reservation  of  power  will  be  fatal  to 
the  instrument. 

Thus  in  Russel  v.  Hammond  (c),  it  appears  from  the 


(a)  1  Atk.  93.     2  Atk.  4%  1 .         (*)  2  Vera.  5 1 0.        {c)  1  Atk.  1 6- 
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last  settlement  mentioned  in  that  case,  that  the  husband 
reserved  to  himself  and  wife  for  life  an  annuity  of  27/*f 
which  was  supposed  to  be  the  probable  value  of  the 
settled  estate.  This  Lord  Hardwicke  considered  to 
be  a  plain  badge  of  fraud,  and  almost  tantamount  to 
a  continuance  in  possession.  He  was,  therefore,  of 
opinion,  that  the  creditors  were  intitled  to  be  relieved 
against  such  settlement. 

Another  circumstance  which  has  been  considered  to  Settlor'^  con- 
invalidate  a  voluntary  settlement  as  against  creditors  ^"^^  ^ 
upon  presumptive  fraud  is,  when,  notwithstanding  the  after  deed, 
.  settlement  purports  to  be  an  absolute  tranfer  of  personal  ^j!^-^/^"*" 
property,  the  husband  continues  in  possession  of  it ;  with  it,  will 
and,  contrary  to  the  transaction,  is  permitted  to  appear  ^®^*  *^® 
as  the  owner,  and  to  obtain  false  credit  (a). 

The  rule  was  laid  down  by  all  the  Judges  in  Bamford 
v.  Barroxv  (b\  to  the  following  eflPect :  that  unless 
possession  accompanies  and  follows  the  deed,  it  is 
fraudulent  and  void.  It  is  a  consequence  from  this 
rule  or  definition,  that  if  the  possession  of  the  husband 
be  consistent  with  the  settlement,  there  can  be  no  fraud 
presumed  from  the  circumstance  of  the  settlor  con* 
tinning  his  possession,  on  account  of  which  the  deed 
can  be  avoided  (c). 

Accordingly  if  the  settlement  of  the  husband's  per- 
sonal estate  were  conditional^  i.  e.  to  take  effect  upon 
his  being  paid  a  sum  of  money ;  and  that  payment  or 
condition  was  not  merely  colourable' (^0  5  ^^s  continu- 
ance in  the  mean  time  in  possession  of  the  settled  pro- 
perty would  not  avoid  the  settlement ;  because  by  the 


(a)  Twine's  case,  3  Rep.  8  b.    Stone  v.  Grabbam,  2  Bulstr.  218. 
Edwards  v.  Harben,  2  Tenn  Rep.  587.  (6)  2  Tenn  Rep.  594, 

in  notis,  (c)  Kidd  v.  Rawlinson,  2  Bos.  and  Pull.  59. 

Arundell  v.  Phipps,  10  Ves.  139 — 145,  et  infra.  Bucknal  v.  Roy- 
ston.  Pre.  Gh.  285.  Cadogan  v.  Kennet^  Cowp.  432,  and  Haselinton 
V.  Gill,  3  Tenn  Rep.  620,  in  notis.  (d)  Griffin  r.  Stanhope, 

Cro.  Jac.  454. 
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terms  of  the  deed  he  is  not  to  part  ^ith  the  possession 
until  the  condition  be  performed,  and  according  to  the 
above  rule  ^e  possession  follows  the  deed  {a). 
But,  al-  But  it  is  presumed  that  if  the  voluntary  settlement 

powwsion\e  *PP^^r  to  be  SO  contrived  that  the  possession  of  the 
consistent  property  by  the  settlor  shall  be  in  conformity  with  the 
deed  if  made  ^®^^>  manifesting  at  the  same  time  the  object  to  be  to 
so  for  the  defraud  subsequent  creditors,  and  still  to  secure  the 
S3*it  will  possession  of  the  property  to  the  settlor,  such  settle- 
be  void.  ment  will  be  void  against  creditors  (6). 

This,  it  is  conceived,  appears  from  the  case  of  Stile^ 
man  v.  Ashdoxvn  (c). — There  two  purchases  were  made 
in  the  joint  names  of  a  father  and  his  two  sons.  The 
father  paid  the  consideration  money,  and  afterwards 
died,  having  till  that  time  continued  in  the  possession 
of  the  lands,  and  from  thence  the  possession  was  con- 
tinued by  the  two  sons.  The  question  was  between 
the  executor  of  the  father's  judgment  creditor  and  the 
two  sons,  who  resisted  the  claim,  upon  the  grounds  of 
the  purchases  having  been  made  for  their  advancement. 
But  Lord  Hardwicke  decreed  in  favour  of  the  judg- 
ment creditor,  observing  that  this  was  a  singular  case ; 
that  in  other  instances  purchases  as  advancements  had 
been  generally  made  in  the  names  of  the  children  only, 
and  then  the  possession  of  the  father  was  considered  as 
that  of  their*  guardians  during  infancy ;  but  that  here 
the  purchases  having  been  made  in  the  name  of  the 
father  as  well  as  in  the  names  of  his  two  sons,  they 
were  joint  tenants,  and  that  such  purchases  did  not 
answer  the  purposes  of  advancements,  for  it  intitied  the 
father  to  the  possession  of  the  whole  until  a  division  or 
severance,  and  by  survivorship  he  might  have  become 
intitied  to  the  whole ;  and  that  the  father  had  been  in 
possession  of  the  whole  estate,  and  appeared  the  visible 


(a)  2  Bulstr.  218.  (4)  Lavender  v.  Blackstone,  2  Lev.  146. 

(c)  2  Atk.  478 ;  see  also  Christ's  Hospital  v.  Budgin,  2  Vern.  683. 
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owner,  and  the  creditor  would  have  been  intitled  to  ati 
elegit  for  a  moiety.     His  Lordship,  after  noticing  that 
a  voluntary  settlement  by  a  person  not  indebted  at 
the  time,  but  made  with  a  view  to  debts  in  futurOi 
would  be  fraudulent  and  void,  said,  he  therefore  decreed 
the  creditor,  in  this  case,  to  be  let  in  upon  the  estates 
jointly  purchased  by  the  father  and  sons.     His  Lord- 
ship, therefore,  must  have  considered  the  purchases, 
and  the  father's  possession  in  conformity  with  the  deeds, 
to  be  contrivances  to  defeat  creditors. 

Settlements  made  after  marriage,  in  pursuance  of 
articles  entered  into  before  it,  having  been  already 
noticed  (a),  it  remains  to  be  considered  when  settle- 
ments made  after  marriage  upon  the  wife  and  children, 
not  in  consequence  of  articles,  can  be  supported  against 
purchasers  and  creditors  on  the  ground  of  valuable 
consideration. 

It  is  the  practice  of  almost  every  day  for  the  Court  Such  settle- 
of  Chancery  to  direct  settlements  to  be  made  upon  the  ^^^cham^ 
wife,  and  they  are  good,  not  only  in  equity  but  at  law ;  or  for  value, 
for  in  such  cases  the  presumption  oi  fraud  fails,  and  ^^?^ 

-  ^  *^  ^  '  against  cre- 

the  Court  wUl  support  its  own  acts  (A).  dltors,  &c. 

If  the  settlement  be  made  between  the  husband  and 
the  wife's  friends  on  her  behalf  without  that  Court's 
intervention,  in  consideration  of  her  father,  or  some 
other  person,  advancing  a  sum  of  money,  such  settle- 
ment, although  made  after  the  marriage,  will  be  valid 
against  creditors  and  subsequent  purchasers,  as  a  set- 
tlement made  for  a  valuable  consideration,  and  not 
within  the  two  statutes  of  Elizabeth  (c). 

And  it  seems  that  if  the  money  be  not  actually  paid,  As  well 
but  it  be  well  and  fairly  secured  to  be  paid,  the  effect  consideration 
will  be  the  same.  is  secured  to 

Accordingly,  in  a  case  (a?)  where  Ay  as  daughter  of  ^^^  .^^ 

-— — — '  actuallypaid. 

(a)  Supra,  p.  306.  (b)  Ambl.  121.     Cowp.  432^-436. 

(c)  Colville  V.  Parker,  Cro.  Jac.  158.  2  Ves.  Sen.  309.  1  Atk.  1 90. 
id)  Wheeler  v.  Caryl,  Ambl.  121.  Moor  v.  Rycault,  Pre.  Ch.  22, 
S.  P. 

VOL.  I.  Y 
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.   J5,  was  intitled  to  a  moiety  of  1)2,000/.  secured  by 

^   her  mother's  marriage  settlement ;  subject  to  the  con* 

tingency  of  being  lessened  by  the  birth  of  anothear 

daughter.     A  clandestinely  married  C,  and  afterwards 

B  secured  A's  6000/.  upon  his  estate^  and  B  made  a 

settlement  upon  her.     The  Court  determined  that  the 

settlement  was  good  against  ^'s  creditors. 

And  the  set-       In  Middlecome  v.  Marlow  (a)  the  wife  was  intitled  to 

beffo^ ifaii  *  ^^^^^^^^  estate,  and  a  share  of  her  father's  residuary 

the  wife's      personal  estate  amounting  to  500/,     The  wife  married 

^7S^d^  ^    during  infancy,  and  her  husband  afterwards  by  deed 

the  husband   agreed  with  her  father's  executors  that  the  5Q0L  should 

settle  no-       ^e  settled  to  her  separate  use  for  life,  and  theu  to  the 

thing.  •  /*  1  •  -I    1  1 

issue  of  the  mamage ;  and  the  trustees  were  empowered 
to  advance  to  the  husband  as  a  loan  all  or  any  part  of 
the  money.  The  trustees  lent  to  him  all  the  money, 
and  he  became  a  bankrupt.  And  at  the  suit  of  the 
trustees  Lord  Hardwicke  allowed  them  to  prove  the 
500/.  as  a  debt,  although  it  was  resisted  by  the  assignee 
under  the  commission  upon  the  ground  that  the  money 
was  not  advanced  to  the  husband  as  a  loan,  but  in  pay- 
ment of  the  legacy,  and  receipts  were  produced  under 
the  husband's  hand  foj  money  due  on  account  of  the 
legacy,  one  of  which  was  before  the  deed.  And  his 
Lordship  observed  that  although  the  Court  would  not 
have  directed  that  settlement  if  the  husband  had  any 
estate  of  his  own  to  settle,  yet  it  was  proper  as  there 
was  no  consideration  on  the  husban4's  side,  and  as  the 
Court  would  have  done  just  the  same  thing  upon  the 
Master  reporting  this  to  be  the  circumstance  of  the 
case;  there  was,  therefore,  no  pretence  to  call  the 
And  the  settlement  unreasonable.  His  Lordship  added,  that 
Court  does  the  Court  never  weighed  nicely  what  would  be  the 
particukr  particular  advantage  on  one  side  or  the  other  under  a 
advantage  on  settlement,  if  it  he  just  in  general  (b)  j  and  he  said, 

either  side, 

if  the  settle*    ..^ 

mentbejust. 

(<i)  2  Atk.  519.  (A)  8  Term  Rep.  529. 
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\.  » 

although,  after  the  execution  of  the  deed,  the  receipts 
were  given  as  for  a  legacy,  yet  they  must  be  taken  to 
be  upon  the  footing  of  the  deed  of  trust. 

It  has  been  before  noticed  (a),  that  the  Court  of  An  accession 
Chancery  will  order  an  additional  settlement  to  be  ^e^^isa* 
made  upon  the  wife  on  an  increase  of  fortune  falling  good  consi* 
to  her,  which  settlement  will  bind  both  creditors  and  ^^^^  rach 
purchasers  of  the  husband.     Hie  effect  will  be  the  a  settlement. 
same  if  such  settlement  be  made  between  the  husband 
and  the  friends  of  the  wife,  and  be  not  a  colourable, 
but  a  bondjide  transaction. 

Thus  f  Z>)  Ay  the  wife  of  jB,  having  a  contingent  in- 
terest under  a  bond  given  by  B  on  the  marriage,  but 
no  judgment  entered  up  nor  any  trustees  added  for  her, 
had  also  a  lease  of  the  corn-meter's  office  left  her  by  the 
will  of  her  father,  whose  executor  would  not  consent 
to  the  husband's  sale  of  it,  unless  he  made  a  further 
provision  for  her.  But  on  a  meeting  with  her  friends 
she  agrcedy  that  upon  settlement  of  part  of  the  money 
arising  from  the  sale  for  her  separate  use  during  jB's 
life,  and  afterwards  for  the  children  of  the  marriage, 
she  would  part  with  her  interest  under  the  bond,  and 
that  the  other  part  of  the  money,  should  go  to  the  hus- 
band, who  afterwards  became  a  bankrupt.  The  as- 
signees attempted  to  set  aside  this  arrangement.  But 
Lord  Hardwicke  supported  the  transaction,  because 
there  was  a  clear  consideration  arising  from  the  wife 
and  her  friends,  which  was  the  parting  with  her  con- 
tingent interest  under  the  bond,  which  he  considered 
she  might  do,  the  transaction  having  been  between  her 
and  her  husband  with,  the  privity  and  consent  tf  her 
friends.     His  Lordship  then  said,  that  this  considera-  ?^^*^1 

.  1    .  o    t  o  TIT.     T     »     .  husbands 

tion  took  it  out  01  the  statute  of  Eltzabethy  m  respect  settlement, 
of  creditors,  and  that,  as  to  the  statutes  of  bankruptcy y  from  its  mag- 

mtude,  must 


not  appear 
to  be  firau- 


(a)  Ante,  p.  296,  and  see  5  Ves.  Jun.  737.     10  Ves.  574.  dulent. 
(ft)  Ward  v.  Shallet,  2  Ves.  sen.  1 6 ;  see  abo  Jones  v.  Marsh,  For- 
rest 64.    Brown  v.  Jones,  .1  Atk.  188. 
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they  did  not  extend  to  cases  where  there  was  a  con- 
sideration. If,  therefore,  the  father  or  collateral  re- 
lation advanced  a  sum  of  money  by  way  of  new  portion, 
in  consideration  of  which  the  husband  made  a  new 
settlement,  it  would  be  good  against  the  creditors 
under  the  commission,  unless  proved  that  the  settle- 
ment vastlt/  exceeded  the  consideration,  so  that  from 
the  inadequacy  a  collusion  or  fraud  was  intended  on 
the  creditors. 
The  consi-  As  the  advancement  of  money  on  behalf  of  the  wife 

iMv  i^^tbe  ^^^  *  settlement,  will  make  it  good  against  creditors,  so 
rehnquish-  the  giving  up  of  any  valuable  interest  by  her  in  con- 
TB^able  in^  sideration  of  the  settlement  after  marriage  will  support 
terest  by  the  it  against  creditors  and  siibsequent  purchaser^,  because 
^  ^'  such  a  settlement  does  not  class  among  those  that  are 

voluntary,  but  amongst  such  as  are  made  for  a  valuable 
consideration  ;  in  fact  the  wife  herself  becomes  a  pur- 
chaser for  herself  and  family. 

In  the  last  case  the  wife  gave  up  a  contingent  interest 

under  a  bond,  and  in  Cottle  v.  Fripp{a)y  the  wife 

as  her  join-    being  intitled  to  ^jointure  of  4<0/.  a  year,  relinquished 

'  it  by  fine  after  the  marriage  in  consideration  of  a  bond, 

and  a  judgment  confessed  by  the  husband   to   her 

trustee  to  settle  lands  upon  her  of  that  yearly  amount ; 

the  Court  decreed  that  the  bond  and  judgment  were 

intitled  to  precedency  of  the  husband's  other  creditors. 

or  dower.  So  also  in  Lavender  v.  Blackstone  (^),  the  Court 

said,  that  if  the  wife  had  joined  with  her  husband  in  the 
fine  (by  which  she  would  have  been  barred  of  dower\ 
it  might  have  made  the  settlement  after  marriage  to  be 
of  good  consideration,  which  otherwise  was  merely 
voluntary. 

It  seems  that  the  provision  made  by  the  husband 
for  his  wife*  may  in  its  creation  be  voluntary  and  void 
as  against  creditors,  and  yet  become  aft;erwards  binding 
upon  them. 

(fl)  2  Vem.  220.  (b)  2  Lev.  147. 
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Suppose  him,  then,  to  give  a  bond  to  a  trustee  to  pay  Instance  of 

a  sum  of  money  within  six  months  to  be  settled  upon  ^^J.^^*^ 

his,  the  obligor's,  wife  and  family.  This  is  a  good  bond  security 

against  himself,  but  it  may  be  defeated  by  his  creditors :  ^^}l,^^ 

,  I        .  ^    ^  11,,      substitution 

also  suppose  the  six  months  to  elapse,  and  that  the  of  another, 
husband,  instead  of  paying  the  money,  gives  another  '^1p^. 
bond  to  the  trustee  in  consideration  of  being  allowed  a  creditors, 
further  period  for  payment  of  the  money,  and  of  the 
surrender  of  the  first  obligation ;  it  is  presumed  that, 
in  analogy  to  the  case  ex  parte  Berry  (a),  the  second 
bond  will  not  only  be  binding  upon  the  husband,  but 
also  upon  his  creditors ;  and  upon  this  principle,  that 
the  first  bond,  although  voluntary,  (it  being  good  be- 
tween the  parties,  and  upon  which  the  obligor  might 
have  been  compelled  by  legal  process  to  have  pud  the 
money),  having  been  surrendered  for  another  security, 
the  forbearance  and  surrender  cc^stitute  such  a  valu^ 
able  consideration,  as  to  make  the  transaction  binding 
upon  the  husband's  creditors.  The  transaction,  how- 
ever, must  not  be  fraudulent,  for  if  the  original  design 
of  the  parties  in  thus  giving,  accepting,  and  surrender- 
ing the  securities,  was  an  Attempt  to  create  a  valuable 
consideration  by  trick  and  contrivance,  it  would  taint 
the  whole  transaction  and  prove  ineffectual. 

If  the  wife  enjoy  property  to  her  own  separate  use,  ReKnquish- 
and  subject  to  her  own  separate  and  absolute  disposi-  ™^  ^  P'®" 
tion,  and  she  give  any  part  of  it  to  her  husband,  or  which  wife 
charge  it  for  his  use  in  consideration  of  a  settlement  ^^  the  ab- 

^  .  solute  dispo- 

€^er  marriage,  she  will  be  a  purchaser  of  the  pro-  sition,  is  a 
vision,  and  the  settlement  will  be  binding  upon  his  v^^le  con- 
creditors  and  subsequent  purchasers. 

Thus,  in  Ladt/  Arundel  v.  Phipps  (b\  the  wife  had 
a  general  power  of  appointment  under  her  marriage 
settlement  in  default  of  issue  male  (of  which  there  were 
none),  of  certain  estates  belonging  to  her  own  family. 


(«)  19  Ves.  218.  (b)  10  Ves.  140. 
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and  comprised  in  the  settlement,  with  the  ultimate 
limitation  to  her  own  heirs.     She,  dealing  with  such 
her  separate  estate,  contracted  with  her  husband  for 
the  purchase  from  him  of  several  paintings,  drawings, 
engravings,  plate,  jewels,  &c.  by  providing  out  of  her 
estates,  after  the  survivor's  death,  for  payment  of  several 
of  his  debts,  amounting  to  1S,000/,,  and  releasing  him 
from  a  considerable  debt  affecting  such  estates,  and 
which  had  been  borrowed  for  him,  and  by  resettling 
the  estates  as  therein  mentioned,  and  which  matters 
were  effected  by  her  exercising  the  above  power  of  ap- 
pointment.     The  husband,  on  his  part,  assigned  to 
toustees  for  his  wife  the  paintings,  drawings,  &c.     The 
question  was,  whether  this  j^o^^nuptial  settlement  was 
valid  against  the  husband's  creditors.     The  husband 
\t  seems  continued  in  possession,  but  whiph  appeared 
to  be  unavoidable,  and  was  not  inconsistent  with  the 
deed,  since  his  possession  must  be  considered  as  that  of 
the  wife,  the  trust  being  to  permit  her  to  use  and 
enjoy,  &c.     And  Lord  Eldon  expressed  his  opinion 
that,  if  the  wife's  purchase  were  bonajidey  it  was  of  no 
consequence  whether  it  was  before  <st  after  marriage ; 
that  the  mere  circumstance  of  the  possession  of  chattels^ 
however  familiar  it  might  be  to  say  that  it  proved  fraud, 
amounted  to  no  more  than  that  it  was  prima  facit 
evidence  of  property  in  the  man  possessiiig  them,  until 
a  title  not  fraudulent  were  shown  under  which  that 
possession  had  followed. 
But  the  The  case  was  never  decided  in  equity,  though  much 

^^  Pf  .^  discussed  both  there  and  at  law  {a).  At  law  the  set- 
proportion  tlement,  under  all  the  circumstances,  was  found  by  a 
and  reason-    jury  ^q  \^  fraudulent,  but  not  to  the  satisfaction  of 

Lord  Eldofiyviho  intimated,  that  if  the  property  sold 
to  the  wife  bore  any  reasonable  proportion  to  the  value 
of  the  12,000/.,  the  settlemetit  would  be  good  if  de- 


(a)  6  East,  257. 
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vested  of  circumstances  of  fraud.  He  therefore  di- 
rected an  issue  to  the  Court  of  Common  Pleas,  the 
trial  of  which,  I  believe.  Was  prevented  by  the  com- 
promise of  the  suit. 

What  is  a  reasonable  proportion  or  value  between  which  if  the 
the  thing  given  or  paid,  and  that  settled  in  consideration  not^ete^' 
of  it  by  the  husband,  is  a  calculation  and  result  de-  mine^  mast 
pendent  upon  each  case  in  connexion  with  collateral  |»  ^^^  *<>  * 
circumstances.     The  question  is  incapable  of  a  general 
definite  answer,  and  when  the  Court  is  unable  to  draw 
the  conclusion  ieifter  weighing  all  the  circumstances, 
the  fact  must  be  ascertained  by  a  jury.     This  alone  can 
be  affirmed,  that  if  the  settlement  be  just  in  general, 
the  Court  does  not  weigh  with  exactness  the  particular 
advantage  gained  on  the  one  side  or  the  other;  but 
that  if  the  disproportion  be  so  great  as  would  strike 
any  man  of  common  sense  with  the  inadequacy  between 
the  settlement  and  the  price  given  for  it,  then  such 
circumstance  will  raise  so  violent  a  presumption  of 
fraud  as  to  vitiate  the  transaction,  and  let  in  the  hust 
band's  creditors, 

III.  The  husband  has  sometimes  claimed  his  wife's  Husband's 
personal  estate  after  her  death,  when  by  settlement,  &c.  JjMcriptiwi 
It  was  ultimately  limited  to  "  her  next  of  kin,''  or  "  to  of  his  wife's 
her  next  of  kin  or  personal  representatives,"  or  "to  '^^»^^ 
her  relations."     But  it  has  been  determined  s^nst 
his  claim,  upon  the  principle  that  such  expressions  are 
to  be  regulated  by  the  statute  of  distribution  (a),  which^ 
by  the  word  "  kindred,"  mentioned  in  it,  means  only 
persons  related  to  the  intestate  by  blood,  one  of  which 
the  husband  \u  not ;  so  that  whether  the  limitation  in 
a  settlement  be  as  above,  or  the  wife,  under  a  power 
contained  in  it,  appoint  to  her  next  of  kin,  &c.  (6), 
without  further  addition  or  explanation,  her  husband 


(a)  22  and  23  Car.  2,  c  10.  (b)  14  Vcs.  382. 
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surviving  her  will  be  unable  to  make  a  title  to  the  pro* 
perty  under  such  a  description  (a)« 

This  subject  was  so  settled  by  Lord  Rosshfn^  in 
Watt  y.  Watt(J))\  whose  decree  in  that  cause  was 
adopted  and  followed  by  Sir  William  Grants  the  late 
Master  of  the  Rolls,  in  the  modem  case  of  Bailey  v. 
Wright  (c). 

There,  by  the  marriage  settlement  of  Samuel  Bailey 
and  M.  Orrellj  7OO/.  (the  latter's  fortune)  were  settled 
in  trust  to  place  5QOL^  part  of  that  sum,  at  interest, 
and  to  pay  such  interest  to  ilf»  Orrell  for  her  separate 
use  during  the  joint  lives  of  her  and  her  husband ;  and 
if  she  survived  him,  the  trustees  were  to  pay  to  her  the 
500/. ;  but  if  she  died  before  him,  then  to  pay  it  as 
she  should  have  appointed ;  and  in  the  event  of  no 
appointment,  in  trust  **  for  the  next  of  kin  or  per- 
sonal representatives  of  the  said  M.  Orrell.*^  The 
trusts  declared  of  the  200/.,  remainder  of  .the7^^f 
were  to  lend  it  at  interest  to  the  husband  upon  his 
bond  during  his  life ;  which  interest  he  was  to  retain 
or  be  paid,  and  the  capital  was  to  be  paid  to  his  wife, 
if  she  survived  him,  but  if  he  were  the  survivor,  then 
according  to  his  wife's  appointment ;  and  if  she  made 
none,  then  in  trust  ^*  for  the  next  of  kin  or  personal 
representatives  of  the  said  M.  OrreW*  No  property 
of  the  husband  was  included  in  the  settlement.  The 
wife  died  without  issue,  and  without  having  made  any 
appointment,  and  her  husband  claimed  the  funds 
against  her  sister  under  the  above  ultimate  limitations. 
But  Sir  William  Grant  decided  against  the  husband's 
claim,   upon  the  intention  appearing  on   the  settle* 


{a)  As  to  the  constraction  of  limitations  of  this  kind^  see  Smith 
v.  CampbeU,  19  Ve&  400.    Pope  v.  Whiteoombe,  3  Mer.  ^'^' 
Brandon  v.  Brandon^  3  Swan^  312,  and/io«/,  chap.  14.  sec.  5. 
{b)  3  Vcs.  244.  (c)  18  Ves.  49. 
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ment.  His  Honour  said,  **  had  it  been  meant  that 
the  husband  should  take  by  surviving  his  wife,  the  eor- 
pression  was  quite  obvious,  that,  in  that  event,  and  in 
default  of  appointment,  the  whole  of  the  two  sums 
should  be  paid  to  the  said  S.  Bailey  for  his  own  use ; 
that  both  husband  and  wife  are  mentioned  by  their 
names  wherever  they  are  spoken  of  in  the  settlement } 
but  that  thof  had  a  view  to  uncertain  persons  who 
could  be  designated  only  by  some  general  description } 
that  it  seemed  hardly  conceivable  that  in  a  marriage 
settlement  a  limitation  to  the  wife's  *  next  of  kin'  can 
be  introduced  except  for  the  purpose  of  excluding  the 
husband ;  and  that  if  the  intention  was  to  exclude  him 
by  the  first  words  *  next  of  kin,'  he  could  not  be  let 
in  under  the  subsequent  words  ^personal  representa- 
tive;'— that  whatever  the  latter  words  might  mean, 
standing  by  themselves,  they  could  not  as  used  in  this 
case  take  from  the  first  words  the  sense  which  they 
properly  had,  and  were  here  obviously  intended  to 
bear. "     The  husband's  bill  was  dismissed  mth  costs. 

It  occurs,  from  the  attentive  consideration  of  the 
above  judgment,  that  cases  may  happen  where  the  hus- 
band may  be  included  under  a  general  disposition  by 
his  wife  to  her  ^^  next  of  kin,"  &c.  although  in  a  legal 
sense  he  does  not  strictly  answer  the  description.  Sir 
William  Grant  has  said,  as  before  appears,  that  und^ 
these  words  in  a  marriage  settlement,  such  an  inter- 
pretation could  scarcely  be  made ;  the  reason  is,  that 
from  the  inference  deducible  from  the  circumstance  of 
the  husband  being  a  party  to  it,  the  intention  was  that 
the  husband  should  take  no  other  interest  in  any  event 
than  what  is  expressly  given  or  reserved  to  him  by  the 
deed.  The  same  inference  seems  to  arise,,  and  to  be 
equally  applicable,  when  by  the  settlement  the  ultimate 
limitation  of  the  property  is  reserved  or  given  to  the 
wife's  "  legal  personal  representatives,"  or  to  her  "  per- 
sonal representatives,"  for  by  these  terms  the  intention 
must  have  been  that  those  persons  only  should  have 
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the  property  who  could  claim  it  in  their  own  rights, 
viz.  the  wife's  nea^t  of  kin^  which  restricts  the  above 
expressions,  as  it  has  been  observed,  to  kindred  or 
relatives  of  her  own  blood  and  family  (a).  But  this 
construction  or  interpretation  is  not  irrefragable;  it 
may  be  repelled  by  the  intention  and  effect  of  the  whole 
instrument.  Accordingly,  Lord  Eldon,  in  GarricJc 
V.  Camden  (Ji)j  a  case  upon  a  will,  said  ^^  that  it  was 
competent,  and  required  from  the  Court,  to  look 
through  the  whole  will,  and  to  see  whether,  from  the 
wholet  an  intention  was  manifested  to  include  the  'wife 
among  those  who  were  to  be  taken  more  strictly  as 
next  of  kin,-a  description  prima  facie  excluding  her;" 
and  his  Lordship  observed,  that  upon  the  following 
words,  "  to  be  divided  as  if  I  had  died  intestate,'*  the 
words  "  next  of  kin'*  being  omitted,- might,  upon  the 
whole,  admit,  or  even  authorise  or  require,  such  a  con- 
struction as  to  let  in  the  widow.  If  so,  the  same  words 
Hsed  in  the  wife's  will  made  under  a  power,  or  similar 
words  in  a  bequest  to  her,  must  also  intitle  the  husband 
to  a  share.  But  it  is  to  be  observed,  that  in  these 
cases  the  widow  or  husband  do  not  take  under  the 
statute  of  distribution,  but  as  personce  designates  in 
the  will  under  the  intention  there  manifested :  such  in- 
tention sometimes  enlarging  the  usual  acceptation  and 
effect  of  the  words  used,  so  as  to  let  in  those  persons 
not  strictly  answering  the  description,  with  those  who 
do  so ;  and  at  other  times  restricting  the  legal  import 
of  the  expressions,  so  as  to  exclude  some  of  the  persons 
who  might  otherwise  have  taken  under  them,  as  an- 
swering the  description  required  by  the  statute.     The 


(o)  See  Lord  Alvanley's  reasoning  in  Bridge  v.  Abbott,  3  Bro. 
C.  C.  224 ;  ijflo  Jennings  v.  6a}limore^  and  Long  v.  Blackall,  3 
Yes.  146^  486;  and  Lord  Cranley  v.  Hale,  14  Yes.  307.  Hcne- 
man  v.  Abbey,  I  Jac.  and  Walk.  381.  Wellman  v.  Bowring,  I  Sim. 
and  Stu.  24.  (6)  14  Yes.  382. 
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decisions  below  referred  to  (a)  will  more  fully  illustrate 
these  observations. 

When,  however,  the  ultimate  limitation  of  personal 
property  is  made  to  the  executors  or  administrators  of 
the  wife,  if  the  husband  be  appointed  her  executor,  or 
he  administer  to  her,  he  will  be  intitled  to  it,  as  re- 
presenting her,  and  as  answering  the  description  in  the 
instrument  (6). 


Having  now  finished  the  first  general  division  of  the 
treatise,  we  shall  next  proceed  to  the  consideration  of 
"  The  rights  acquired  by  the  wife  in  the  real  and  per- 
sonal estates  of  her  husband,  and  her  power  over  the 
former/' 


(a)  Ghreenwood  v.  Greenwood^  1  Bro.  C.  C.  32  in  notis.  Wim- 
bfea  V.  Pitcher,  12  Ves.  433 ;  and  Cotton  v.  Scaranck,  1  Madd.  45. 
Most  of  the  cases  are  collected  and  stated  in  the  "  Law  of  Le^ 
gpdes/'  1  vol.  p.  120  to  p.  130.  2  £d.  (b)  15  Ves.  537. 
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CHAPTER  IX. 


THE  RIGHTS  ACQUIRED  BY  THE  WIFE  IN  HER 
HUSBAND'S  REAL  ESTATES,  AND  HER  POWER 
OVER  THE  SAME. 


By  the  intennarriage  the  wife  becomes  intitled  to  an 
estate  for  life,  upon  surviving  her  husband,  in  a  third 
part  of  all  such  estates  of  inheritance  of  which  he  was 
solely  seised  during  the  coverture,  and  to  which  any 
issue  she  might  have  had  might  by  possibility  have 
been  heir* 

This  interest  of  the  wife  is  termed  her  Dower,  and 
is  the  provision  which  the  common  law  has  made  for 
her  support,  and  the  nurture  and  education  of  the 
younger  children  (a).  We  shall,  therefore,  proceed  to 
the  consideration  of  this  right  of  the  widow,  under  the 
title 

DOWER 

In  treating  upon  the  subject,  the  same  method  will 
be  pursued  which  has  been  adopted  in  the  first  division 
of  the  work,  by  considering  it  under  the  following  heads 
or  sections : 

I.  Who  are  intitled  to  dower. 
Ih  Of  what  estates  and  interests. 

1.  Of  what  estates. 

2.  Of  the  widou^s  election  between  two  estates 
or  interests. 


{a)  Oilb.  <'  Dower/'  363.    Co.  Utt.  30.    2  Black  Gomm.  130. 
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3.  As  to  her,  right  to  endowment  of  impr&ve" 
mentSy  and  when  intitled  to  more  than  one^ 
third  of  the  estate  for  dower. 

4.  The  necessary  seisin  of  the  husband  ;  and 

5.  Of  the  issue  as  to  dower. 

III.  Assignment  qf  dower. 

1.  When  to  he  made. 

2.  By  whom. 

3.  In  what  manner ;  and  the  remedies  for 
excessive  assignments. 

^4.  Effects  qf  assignments  in  regard  to  the 
husband^s  incumbrances. 

IV.  Widow's  interest y  rights,  and  powers ,  in  respect 

of  her  estate  in  dower. 

V.  Remedies  for  obtaining  dower. 

1.  In  a  Court  of  Law  ;  and 

2.  In  a  Courf  qf  Equity. 

I.  Who  are  intitled  to  dower. 

In  order  to  intitle  a  woman  to  this  legal  provision,  4  ^^  °^'' 
she  must  answer  the  description  of  a  lawful  wife.    Mar-  c^ry. 
riage, .  therefore,   must  have  been  legally  solemnised 
between  persons  competent  to  enter  into  the  contract ; 
for  a  husband's  second  marriage  during  the  life  of  his 
first  wife,  will  not  intitle  the  second  to  dower ;  and 
the  law  is  the  same  if  a  wife  take  a  second  husband  . 
while  the  first  is  living,  because  such  marriages  are 
void ;  so  that  the  second  wife  in  the  first  case,  and  the 
wife  in  the  second,  are  not  lawful  wives  (a).     But  if  Distmctira 
the  marriage  be  not  actually  void,  but  voidable,  and  it  j^^  between 
continue  undissolved  by  sentence  during  the  husband's  a  marriMc 
life,  his  widow  will  be  intitled  to  dower ;  since  it  is  too  voidable, 
late  to  apply  for  the  avoidance  of  the  marriage  after  his 
death  (b).    Thus,  in  Rennington^  case  (c),  the  widqw 


(a)  Moor>  226.    Perk.  sect.  304.  {b)  Moor,  225.  228. 

Wickham  v.  Enfield^  Cro.  Car.  352.    Co.  Litt.  33.  (c)  Noy^s 

Rep.  29. 
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certificate. 


When  by  a 
jury. 


Marriages  on 
elopements 
to  Scotland 
valid. 


claimed  dower.  It  was  urged  against  her  demand,  that 
she  was  niece  to  her  deceased  husband's  first  wife ;  but 
the  objection  did  not  prevail,  since  there  was  no  divorce 
during  the  husband's  life. 

When  in  a  writ  of  dower  the  l^ality  of  the  marriage 
is  the  point  in  issue,  and  it  was  celebrated  in  this 
country,  no  evidence  is  admissible  upon  the  subject 
but  the  certificate  of  the  Bishop  of  the  diocese  where 
the  marriage  was  solemnised  (a).  This  certificate,  when 
granted,  is  final ;  it  cannot  therefore  be  replied  to  (&)• 
Hence  the  Bishop  need  not  to  certify  the  day  or  place 
of  the  marriage  (c).  His  general  certificate  of  the 
parties  havings  or  not  having  been  legally  married  is 
sufficient  (jd)  ;  the  forms  of  which  and  of  the  pleadings 
may  be  seen  by  referring  to  the  books  mentioned  in 
the  note  (e).  But  if  the  marriage  be  celebrated  in  a 
foreign  country,  and  consequently  out  of  the  jurisdiction 
of  the  temporal  courts  of  this  kingdom,  in  such  cases, 
since  those  Courts  cannot  compel  a  return  to  a  nqit 
directed  to^  the  Bishop,  the  legality  of  the  marriage 
must,  therefore,  of  necessity  be  tried  by  a  British  jury. 
"  If,"  said  the  Court,  in  I bkrton  v.  Ildertm  (/),  **  the 
trial  cannot  be  by  certificate,  we  lay  it  down  as  a  pro* 
position  fundamental  and  incontrovertible,  that  the 
trial  is  to  be  by  the  -country ;  and  for  a  reason  that  is 
unanswerable^  that  there  may  not  be  a  failure  of  justice." 
—In  that  case  the  marriage  took  place  in  Scotland^  and 
as  the  subject  under  consideration  was  fully  and,  ably 
discussed,  it  is  worthy  of  the  particular  attention  of  the 
reader. 

It  is  proper  to  consider,  as  connected  with  the  present 
subject  of  inquiry,  the  validity  of  those  marriages  where 


(a)  2  Bum  Ecd.  Law,  486.    Dyer,  368  b.  (h)  See  Harg. 

Law  Tracts,  452,  and  Robins  v.  Crutchley,  2  Wils.  Rep.  122. 
(c)  Cro.  Car.  352.  {d)  Dyer,  368,  h.  9  Rep.  19,  5.  {e)  Co. 
Entr.  180,  181.  Rast.  Ent.  228.  1  Bro.  £nt.  204.  Rob.  Ent*  240. 
(/)  2  Hen.  Black,  Rep.  C.  P.  159. 
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the  parties  elope,  go  to  Scotland^  marry  there,  and 
return  immediately  afterwards.  To  form  a  rationid 
judgment  upon  this  matter,  it  is  necessary  to  ascertain 
what  the  law  was  previously  to  the  passing  of  the  mar- 
riage*act  (a),  and  whether  that  statute  made  any  altenu 
tion  in  this  instance. 

Before  that  act,  the  age  required  by  the  common  law 
to  render  obligatory  a  marriage  between  two  persons^ 
was  that  oi fourteen  in  the  male,  and  of  twelve  in  the 
female  (6).  If  they  had  attained  those  ages,  the  law 
considered  them  competent  to  enter  into  the  marriage 
agreement  without  the  consent  of  any  persons :  these 
were  the  ages  of  legal  discretion.  The  common  law 
even  permitted  them  under  those  ages  to  contract  for 
a  future  marriage,  from  which  however  they  were  al- 
lowed to  dissent  when  they  arrived  at  such  ages  of  dis- 
cretion (c).  The  laws  of  England  and  Scotland  con- 
curred in  the  above  particulars,  and  the  law  of  Scotland 
still  continues  the  same  (d) ;  so  that,  whether  in  Eng* 
land  or  in  Scotland^  if  the  male  had  attained  to  fourteen 
years,  and  the  female  to  twelve,  their  marriage  would 
have  been  legal  and  binding  without  the  consent  of  any 
one.  This  liberty  having  been  found  inconvenient,  the 
marriage-act  was  passed,  which  renders  void  all  mar- 
riages in  England  of  persons  by  licence  under  the  ages 
of  twenty-owtf,  without  the  consent  of  the  Jathers  of  the 
minors ;  or,  if  dead,  of  the  guardians  lawfully  appointed 
by  them  ;  or  if  there  be  none,  then  of  the  mothers^  if 
unmarried :  or,  if  dead  or  married,  then  of  guardians 
to  be  appointed  by  the  Court  of  Chancery.  The  statute 
does  not  require  consent  to  the  marriages  of  minors 
after  due  publication  of  banns  ;  the  legislature  having 
considered  that,  from  the  publicity  of  the  notice,  &c., 
it  was  in  the  power  of  the  parents,  guardians,  or  friends 


(a)  26  Geo.  2.  c.  33.         (6)  Co.  Litt.  79.        (c)  Lift.  sect.  104. 
{d)  1  Enk.  Prin.  of  the  Law  of  Scotland,  62. 
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of  the  infants,  to  prevent  such  marriages  if  they  were 
improper.    The  act  in  conclusion  declared,  that  nothing 
in  it  should  extend  to  Scotland*     It  is  obvious,  then, 
that  the  act  introduced  a  new  rule  in  regard  to  the 
marriages  of  minors  celebrated  in  this  country ;  but 
with  respect  to  those  performed  in  Scotlandy  they  being 
escepted,  the  rule  of  the  common  law  remained  as  to 
them  :  therefore,  as  before  the  statute,  the  marriage  of 
a  male  of  the  age  of  fourteen  years,  with  a  female  of 
the  age  of  twelve,  was  good ;  so,  as  it  seems,  it  will  be, 
since  the  act,  if  it  be  solemnised  in  Scotland  according 
to  the  law  of  that  country.    Hence  it  appears,  that  the 
opinions  of  writers  upon  the  law  of  nations,  against  the 
validity  of  marriages  between  the  subjects  of  one  state, 
in  another,  to  which  they  went  to  evade  the  laws  of 
their  own,  are  not  applicable  to  the  present  subject  (a); 
for  here  there  is  no  evasion,  no  breach  of  any  law, — 
not  of  the  marriage-act,  because  marriages  in  Scotland 
are  excepted, — nor  of  the  common  law  of  England, 
since,  prior  to  that  statute,  such  marriages  here  were 
valid.     There  is,  therefore,  no  principle,  as  it  would 
seem,  upon  which  these  marriages  can  be  considered 
illegal.     Their  validity,  however,  rests  not  solely  upon 
the  strength  of  the  above  observations ;   for  it  was 
decided  in  Complon  v.  Bearcrqft,  on  appeal  to  the 
delegates  (b\  that  a  marriage  in  Scotland  between  two 
English  subjects,  the  appellant  under  age  and  having 
eloped  with  the  respondent  without  the  consent  of  her 
guardian,  was  a  good  marriage. 

This  being  the  solemn  decree  of  the  proper  and 


(a)  Huber.  ad  Pand.  lib.  1 .  t.  3^  De  conflictu  legum,  sect.  8. 
(b)  ]  Dec.  1 768,  and  briefly  stated  in  Bull.  N.  P.  1 13,  and  in 
2  Ha^.  443, 444.  See  also  Dodson's  Reports  of  Sir  William  Scott's 
Judgment  in  Dalrymple  v.  Dalrymple.  S.  C.  9,  Hagg.  54.  The 
same  point  is  said  to  have  been  decided  in  Brook  v.  Oliver,  Rolls, 
1759,  and  Bedford  v.  Varney,  Chancery,  1762,  cited  2  Hagg.  376,  n. 
and  the  question  is  now  set  at  rest. 
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highest  jurisdiction  over  the  present  subject,  has,  as  it 
is  conceived,  settled  the  law  in  favour  of  those  marriages. 
To  which  may  be  added,  the  opinion  of  Lord  Eldon  in 
ear  parte  Hall  (ji).  In  that  case,  the  parties  eloped 
and  were  married  in  Scotland^  the  wife  being  then 
under  age.  Previously  to  a  re-marriage  in  England^  it 
was  agreed  between  the'  fathers  of  the  husband  and 
wife,  that  they  should  make  mutual  settlements  upon 
their  two  children,  which  were  effected  by  A  the  hus- 
band's father  executing  a  bond  before  the  second  mar- 
riage, securing  an  annuity  to  the  wife,  and  by  B  the 
wife's  father  agreeing  to  pay  an  annuity  to  the  husband, 
and  which  was  regularly  discharged.  A  was  solvent 
when  he  executed  his  bond,  and  paid  the  annuity  till 
shortly  before  he  became  a  bankrupt.  Lord  Eldon 
supported  the  bond  of  A  against  his  creditors,  under 
the  above  circumstances,  but  delivered  an  opinion  which 
could  only  have  been  pronounced  upon  the  supposition. 
of  the  marriage  in  Scotland  being  valid ;  "  for,"  said 
his  Lordship,  *^  the  settlement  q/ter  the  marriage  in 
Scotland  not  being  a;ite-nuptial,  the  re-celebration  of 
the  marriage  in  England  could  not  have  supported  the 
bond  as  given  for  a  valuable  consideration ;"  or,  in  other 
words,  since  the  marriage  in  Scotkmd  is  a  legal  and 
binding  marriage,  the  bond  could  not  be  supported 
against  the  creditors  if  it  had  depended  upon  the  fact 
of  having  been  given  in  contemplation  of  a  marriage 
between  the  husband  and  wife,  because  that  ceremony 
had  been  previously  effectually  performed  in  Scollandy 
so  that  the  obligation  was  voluntary,  as  having  been 
made  after  marriage  (J>), 

With  respect  to  the  marriages  oi  English  subjects.  Marriages  of 
celebrated  in  foreign  countries,  it  may  be  considered  ?^**^  *"^ 
that,  if  they  be  duly  solemnised  according  to  the  laws  foreign 

countries 

________^ vaUd^  if 

made  accord- 
ing to  the 
(a)  L  Ves.  and  Bea.  1 12—1 14.  (b)  Upon  the  subject  of  laws  of  those 

th«ae  settlements,  see  chap.  8.  sect.  2.  countries. 
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of  thme  countries  where  the  parties  happen  to  be,  they 
will  be  good  (^ ),  and  intitle  the  widows  to  dower  (b). 

The  validity  of  one  of  those  marriages  was  recently 
litigated  in  the  Consistory  Court  (c).  The  suit  was 
instituted  by  the  Honourable  Octavia  Spmelli\  Princess- 
dowager  of  Butari  in  Sicily ^  commonly  called  Lady 
Herbert  J  against  Robert  Henry  Lord  Herbert,  son  of 
the  Earl  of  Pembroke^  for  a  restitution  of  conjugal' 
rights.  The  parties  were  married  clandestinely  at 
Palermo  in  August  1814.  The  marriage  was  proved 
by  the  priest  who  solemnised  it,  and  that  it  was  per- 
formed according  to  the  rites  of  the  Roman  Catholic 
Church  of  Sicily.  The  parties  were  not  minors  when 
the  ceremony  took  place.  Sir  William  Scott  observed, 
that  it  was  established  by  law,  that  if  a  marriage  was 
valid  in  the  country  where  it  took  place,  according  to 
the  rites  and  usages  of  that  country,  it  was  a  good  one 
here  ;  that  it  was  so  held  upon  a  sort  otjus  gentium; 
for,  however  naked  the  forms  might  be,  however  meagre 
in  substance,  provided  they  conformed  to  that  standard, 
the  canonical  law  recognised  them  as  perfectly  valid  j 
that  the  evidence  in  this  case  had  established  the  cer- 
tainty of  these  forms  having  been  complied  with,  and 
the  opinions  of  several  judges  in  Palermo  annexed  to 
the  papers  before  the  Court  clearly  determined  the 
validity  of  the  marriage,  although  a  clandestine  one. 
He  therefore  decided  according  to  the  prayer  of  L^H 
Herbert^  and  decreed  I^ord  Herbert  to  receive  her  as 
his  wife  with  coQJugal  affection,  and  to  certify  to  it  by 
the  first  day  of  Michaelmas  term  that  he  had  complied 
with  the  Court's  injunction  (rf). 

(a)  Dalrymplc  v.  Dalrymple,  ub.  supra.  Scrimahire  v.  Scrimshirc, 
2H3gg.  395.  Middleton  v.  Janverin,  2  Ha^.  437 ;  and  see  AmW- 
303.  lAtk.50.  (^)  Ilderton  V.  Ilderton,  2  Hen.  Black.  145- 
(c)  Herbert  V.Herbert,  30th  April,  1819.  2Hagg.263.  3?^-^^' 
{d)  With  respect  to  the  validity  of  foreign  marriages,  and  so^ 
other  points  connected  with  the  law  of  marriage,  see  the  Adden 
at  the  end  of  vol.  2. 
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BV  ibe  common  law,  which  differed  from  the  civil,  Mairiagea  of 
the  marriage  of  ati  idiot  or  lunatic  was  considered  valid,  Ju^tj^ 
and  consequently  the  wife  intitled  to  dower.     But  it 
is  now  settled  that  an  idiot  cannot  marry,  as  being 
incapable  of  entering  into  any  contract  pro  deJectU 
animi  (a). 

[[And  fbr  the  same  reason  hmatics  are  incapable  of 
nmrrying,  except  during  lucid  intervals;  and  their 
ntarriages,  as  well  as  those  of  idiots^  are  absolutely 
void  (*).] 

And  it'is  provided  by  the  statute  of  the  15th  G^o.  II. 
c:  SO,  that  the  marriages  of  lunatics  and  persons  under 
phrenzies  (if  found  lunatics  under  a  commission,  or 
committed  to  the  care  of  trustees  by  any  act  of  Parlia- 
ment), before  they  are  declared  of  sound  mind  by  the 
L.ord  Chancellor  or  the  majority  of  such  trustees,  shal! 
be  void. 

[By  the  statute  of  the  51st  Geo.  III.  c.  37,  the 
provisions  of  this  act  are  extended  to  Ireland. 

And  these  statutes  render  the  marriages  in  question 
void,  although  they  may  have  been  contracted  during 
lucid  intervals  (c).] 

Biefore  leaving  the  present  subject,  it  will  be  proper  Of  nattrfa! 
to  observe  that  natural  diildren  have  been  held  to  be  ^^^°- 
within  the  marriage-act  (rf).  If  the  decision  had  been 
the  reverse,  then  even  in  England  the  marriage  of  a 
nlrtrural  child,  an  infant,  would  have  been  good,  if, 
bdng  a  male,  he  were  then:  of  the  age  of  fourteen 
years,  and  if  a  female,  of  the  age  of  twelve  (e) ;  and  in 
that  case  the  titles  to  dower,  curtesy,  &c.  would  have 
attached,  as  in  the  usuaT  instances  of  mamage  between 
adaks.  There  is,  however,  a  diflSculty  attending  the 
niarriage  of  a  natural  child,  an  infant,  which  do^s  not 


(«)  Mofriion's  case  cwr'am  Delegat.  1 745,  cited  1  Magg  417.  See 
2  Phill.  19:    ,  (6)Turp€r  v.  Mlayferg,  I  Hagg.414'.    Brownfng 

▼:Reaii^,  I  Phil.'G^.      (r)  1  Hagg.  417.        (rf)'26Geo;  11'.  c.  33. 
(e)  11  East,  21. 
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not  in  gene- 
vftl  intided 
to  dower. 


occur  in  the  instance  of  a  legitimate  child,  a  minor. 
This  arises  from '  his  character  as  such  in  the  view  of 
the  law ;  for  he  being  considered  by  it  as  nuUiusJUiuSt 
is  presumed  to  have  no  father  or  mother  to  consent  to 
his  marriage ;  consequently  his  marriage  by  licence  with 
the  consent  of  either  would  not  be  a  compliance  with 
the  marriage-act,  and  therefore  void  (a).   He  will  labour 
under  the  same  disability  if  his  putative  father  were  dead, 
having  by  will  appointed  a  guardian  for  him ;  for  such 
person  would  not  be  his  guardian  duly  appointed  as 
required  by  that  statute,  since  a  putative  father  is  not 
authorised  by  the  act  of  Charles  the  second  {b)  to  ap- 
point a  guardian  for  his  natural  child  (c).  The  methods, 
therefore,  by  which  the  marriage  of  a  natural  child  can 
be  legally  solemnised,  are  either  after  the  publication 
of  banns,  or  afler  the  appointment  of  a  guardian  for 
him  by  the  Court  of  Chancery,  wliich  would  be  a  com- 
pliance with  the  marriage-act ;  and  then  the  marriage 
might  be  performed  under  a  licence  with  the  consent 
of  such  guardian. 

If  the  wife  be  .an  alien,  she  will  be  excluded  from 
dower,  except  she  be  Queen-consort  or  be  married  by 
licence  of  the  king.;  for  by  policy  of  law  no  alien  is 
capable  of  holding  lands  (rf) : — 'fhus,  if  a  man  mariy 
an  alien  and  then  dispose  of  his  lands,  and  his  wife  is 
made  a  denizen  and  her  husband  dies,  she  will  not  be 
intitled  to  dower  out  of  the  estate  sold ;  because  deniza- 
tion has  no  retrospect,  and  her  capacity  to  be  endowed 
originated  in  the  circumstance  of  denization  alone.  Ihe 
iaw  would  have  been  otherwise  if  the  wife  had  been 
naturalised^  for  naturalisation  unqualified  has  reference 
to  the  day  of  the  party's  birth,  and  places  him  or  her 
in  most*  respects  in  the  same  state  as  if  actually  born 


(a)  Priestley  ▼.  Hugkea,  1 1  East,  I .    Homer  v.  Liddiard,  I  Hj«- 
337.  (b)  12  Car.  II.  c.  24,  a.  8.  (c)  Ward  ▼.  St.  r^ 

2  Bro.  C.  C.  583.    Horner  v.  Liddiard,   Dr.  Crokc's  Bq>-  '*'' 
1  Hagg.  349.  (<0  2  Black.  Comm.  131. 
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within  the  king's  allegiance  (a).  But  by  a  special  Act 
o'f  Parliament,  not  printed,  it  is  provided,  that  thence- 
forth all  women-aliens,  who  should  be  married  by  licence 
of  the  king,  should  be  intitled  to  dower  in  the  same 
manner  as  English  women  (h). 

The  widow  must  be  of  the  age  of  nine  years  at  her  The  neoes- 
husband's  death,  or  she  will  not  be  intitled  to  dower.  [JZw^ 
The  reason  assigned  is,  quia  junior  non  potest  dotcm 
promererif  neque  virum  sustincre  (c),  and  therefore 
cannot  have  an  heir  who  may  inherit  the  estate :  but 
this  doctrine  of  nonage  is  applicable  to  the  wife  only  ; 
for  although  the  husband  be  under  the  age  of  nine 
years  at  his  death,  his  wife  having  then  attained  that 
age,  shall  be  endowed  (d).  It  is  not  necessary  that 
the  woman  should  be  nine  years  old  at  the  time  of 
marriage ;  for  if  she  were  then  of  the  age  of  seven 
years  only,  and  survived  nine  at  the  husband's  death, 
she  would  be  intitled  to  dower,  the  law  supposing  her 
capable  from  that  period  of  having  heritable  issue. 

Accordingly,  if  A  marry  J9,  of-  the  age  of  seven 
years,  and  alien  his  lands  of  inheritance,  and  B  arrives 
at  her  ninth  year,  and  then  her  husband  dies,  she  will 
be  intitled  to  dower  of  the  lands  aliened  (e). 

As  the  wife  will  be  intitled  to  dower  at  so  early  an 
age  as  nine  years,  so  she  will  be  intitled  to  dower  how- 
ever  far  advanced  in  years  she  may  be  at  the  time  of 
her  marrifige,  because  the  law  cannot  fix  upon  the  pre- 
cise period  when  her  capability  of  having  issue  deter- 
mines. Sir  Edward  Coke  mentions  an  instance  of  a 
woman  having  a  child  after  she  attained  her  sixlitth 
year(/). 

IL  Of  what  estates  and  interests. 


(a)  Co.  Litt.  33,  and  see  chap.  1,  sect.  1 .  (6)  Co.  Litt.  31  b, 

note  9.  (c)  Litt  sect.  36.    Cor  Litt.  33.     1  Roll.  Abr.  675. 

{d)  Co.  Litt.  33.  (f)  Co.  Litt.  33.  (/)  Co.  Litt.  40  a 

and  b.    1  Roll.  Abr.  675,  pi.  10. 
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1.  It  has  been  obsen^ed  that  the  widow  is  intiO^ 
by  the  common  law  to  be  endowed  of  a  third  part  pf 
all  the  freehold  lands  and  tenements  of  which  her  hup- 
band  was  solely  sei3ed  in  fee  simple  or  fee  tail  at  aay 
time  during  the  coverture,  and  to  which  any  issue  she 
might  have  had  might  by  possibility  have  been  heir  {(i)' 
To  what  ftfh  Accordingly,  dower  may  be  claimed  out  of  all  corpo- 
att^«L^*^  real  hereditaments,  and  out  of  all  incorporeal  heredita- 
ments that  savour  of  the  realty,  i.  e.  which  issue  out  of 
corporeal  ones,  or  which  concern  or  are  annexed  to,  or 
may  be  exercised  within  the  same,  as  rents,  estovers, 
common  appendant,  of  in  gross  (if  certain),  advowsoqs 
whether  appendant  or  in  gross  (b\  fairs,  bailiwicks, 
profits  of  a  park-keeper,  profits  of  courts,  tithes,  woods, 
mills,  piscanes,  tolls  arising  from  public  navigable 
rivers  (c),  and  the  like  {d).  But  if  a  common  be  sm 
nombre,  i.  e.  without  stint,  the  wife  shall  not  he  en- 
dowed ;  for  as  the  heir  would  have  one  portion  of  the 
common;  and  the  widow  another,  and  both  without 
stint,  the  common  would  be  doubly  stocked,  which 
would  be  inconvenient  (e). 

In  Stoughton  v.  Leigh  (f),  a  question  arose  upon  the 
widow's  title  to  dower  of  mines.  They  were  numerous, 
consisting  of  lead,  coal,  and  minerals  ;  sipme  of  them 


(a)  2  Black.  Comm.  131.    Litt.  sect.  36—^53.    Ferk.  sect  SOI. 
Fitz.  N.  B.  147.  (6)  Cro.  Jac  (521.    F.  N.  B.  148.  9-    ^ 

Litt.  32  a.     Ibid.  32  b,  note  2.  (c)  Buckeridge  v.  Ingram, 

2  Ves.  jun.  652,  663.  This  case  related  to  a  share  in  a  navigation 
constructed  under  a  private  Act  of  Parliament.  The  shares^  in 
undertakings  of  this  description^  arc  usually  declared  to  be  personal 
.property^  by  the  Acts  under  which  they  are  carried  on.  But^inthc 
absence  of  an  express  enactment  to  that  effect^  they  possess  the 
qnalities  of  real  estate.  Thus,  shares  in  the  New  River  Company 
are  real  estate.  Drybuttcr  v.  Bartholomew,  2  P.  W.  127..  .  W  ^ 
Black.  Comm.  131.  Perk.  sect.  342—34  7.  Co.  Litt  32.  W  ^ 
Black.  Comm.  132.  Co.  Litt.  32  a.  Perk.  sect.  341.  Qo^  ^^* 
(/)  1  Taunt.  402- 
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being  in  the  husband's  own  lands,  and  others  of  them 

in  the  estates  of  other  persons ;   but  of  which  latter 

mines  he  had  the  grants  in  fee.     Some  of  the  mines 

had  been  let  by  him  to  tenants ;  and  of  all  those  mines 

in  the  hands  of  himself  and  his  lessees,  some  had  been 

worked  during  his  life,  and  others  not ;  and  of  those  wi^ow  dow- 

which  had  been  wrought  in  his  lifetime,  some  were  dis-  able  of  mines 

continued  to  be  so  from  his  death.     The  Court  was  of  J^^^^e ' 

opinion  that  the  widow  was  dowablie  of  all  the  mines  worked  in 

and  strata  of  lead  or  lead  ore,  in  the  lands  of  other  jifet^g,  * 

persons,  which  had  been  opened  and  wrought  before 

her  husband's  death,  and  in  which  he  had  an  estate  of 

inheritance  during  the  mamage;  and  that  her  right 

to  endowment  had  no  dependance  upon  the  subsequent 

continuance  or  discontinuance  of  working  them,  either 

by  the  husband  during  life,  or  by  those  claiming  under 

him  since  his  death.     The  Court  was  also  of  opinion, 

that  such  right  of  the  widow  was  in  no  degree  affected 

by  leases  made  by  her  husband  during  the  marriage ; 

but  that  if  any  of  the  existing  leases  for  years  were 

made  by  him  before  the  coverture,  then  the  endowment, 

if  made  of  the  mines,  ought  to  be  of  the  reversions, 

and  of  the  rents  reserved  by  such  leases  as  incident  to 

such  reversions;   in  which  case  the  widow  would  be 

bound,  so  long  as  the  demises  continued,  to  take  her 

shares  of  the  renders,  whether  pecuniary  or  otherwise, 

accoii'ding  to  the  terms  of  the  respective  reservations ; 

but  that  she  was  not  dowable  of  anV  of  the  mines  or  Not  dowable 

strata  which  had  Aot  been  opened  at  all,  whether  in  un^jj^^ed.  ^ 

lease  or  not« 

It  was  adjudged  at  the  period  when  castles  were  No  title  to 
built  and  holden  for  the  protection  and  defence  of  the     Tf'®^,. , 

^  .  castles  which 

kingdom,  that  they  should  not  be  subject  to  dower ;  the  were  holden 
law  in  this  instance  preferring  the  public  good, to  private  ^^^^^^  ^^ 
individual  claims.    Also  if  a  messuage  or  dwelling  house  the  rsiUr 
were  caput  comitatus  she  baronice^  the  widow  was  not 
intitled  to  dower;  but  this  doctrine  extends  only  to 
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Annuity  out 
of  the  Fp6t- 
Oiiice  reve- 
nues. 


Instance 
where  the 
right  to 
dower  de- 
pends upon 
the  will  and 
election  of 
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baronies  by  tenure y  and  not  to  mere  titular  baronies 
created  at  this  day  (a). 

Of  a  mere  annuity  granted  to  the  husband  and  his 
heirs,  the  widow  will  not  be  intitled  to  dower,  because 
it  is  a  personal,  demand  only,  a  mere  charge  upon  the 
person  of  the  grantor,  and  does  not  issue  out  of  any 
lands  or  tenements  (b)\  as  in  the  instance  of  the  hus- 
band being  possessed  of  a  rent  granted  to  him  out  of  a 
subsisting  rent  or  duty,  which  was  the  case  of  the  Earl 
of  Stafford  v.  Buckley  (c)  ;  or  in  the  instance  of  the 
husband  being  possessed  of  a  yearly  sum  payable  out  of 
the  Post-Office  revenues,  which  was  the  case  of  Lady 
Holdemesse  v,  the  Marquis  qfCamiarthen^  before  Lord 
Thurlow^d). 

It  may  happen  from  the  nature  of  the  propeity  and 
the  different  kind  of  remedies  given  for  the  recovery  of 
it,  that  it  will  be  considered  either  a  real  or  a  personal 
inheritance,  at  the  election  of  the  heir,  so  as  to  place 
the  widow's  right  to  endowment  in  his  power. 

Thus  of  a  rent-charge,  the  widow  is  prima  Jack 
intitled  to  be  endowed ;  but  if  before  distress  and 
avowry  made  her  husband  die,  and  the  heir  brings  a 
writ  of  annuity,  (a  mere  personal  remedy,)  and  recovers 
judgment  in  it,  or  proceed  no  further  than  filing  a  de- 
claration, the  heii**s  election  is  bound,  and  the  rent- 
charge  will  be  converted  into  a  mere  personal  annuity, 
in  which  the  widow  cannot  claim  dower,  for  the  lands 
are  for  ever  discharged  from  the  real  remedy  by  dis- 
tress. But  nothing  short  of  the  heii-'s  election  in  a 
Court  of  Record,  by  suing  out  this  writ  and  recovery, 
or  declaring  in  the  action,  or  distraining  and  avowing 
for  the  rent,  can  fix  the  nature  of  the  property,  and 


{a)  Co.  Litt.  3 1  b.  Gerard  v.  Gerard,  1  I^rd  Raym.  72.  3  Lev. 
40 J.  1  Salk.  54.  253.  5  Mod.  64.  12  Mod.  84.  Skinn.  59. 
Comb.  3.'52.  Holt.  260.  (A)  Co.  Litt.  32.  (c)  2  Ves.  sen.  l?^' 
Aubin  V  Daly,  4  Bjim  and  Aid.  69.  {d)  1  Bro.  C.  C  377- 
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determine  the  widow's  right  to  dower :  so  that  if  before 
such  declaration  or  avowry  by  the  heir,  the  widow 
recover  judgment  against  him  in  a  writ  of  dower,  her 
right  to  dower  will  be  unalterably  established  {a). 

(]The  right  to  dower  may  also  depend  on  the  election 
of  a  third  person.  If,  previously  to  the  title  of  dower 
attaching,  the  husband  has  by  contract  given  to  the 
tenant  or  another  an  option  of  purchasing  the  estate, 
the  exercise  of  that  option,  either  before  or  after  the 
husband's  death,  will  convert  the  estate  into  personalty, 
and  defeat  the  widow's  right  to  endowment  (&)•] 

[^When  real  estates  are  purchased  for  the  use  of  a  Whether  the 
commercial  partnership,  and  paid  for  out  of  the  funds  ]JJ^|^^* 
of  the  partnership,  and  conveyed  to  one  of  the  partners,  uititled  to 
he  will  have  both  the  legal  and  equitable  interest  in  his  f^^J^  ^ 

^  ^         ,     .  iftwd«  bought 

share,  and  his  widow  will  therefore  be  intitled  to  dower  by  the  p«rt- 
out  of  that  share,  unless  the  nature  of  the  agreement  n«"Wp- 
between  the  partners  under  which  the  purchase  is  made 
be  such  as  to  give  to  the  property  the  character  of  per- 
sonalty. If  the  estate  purchased  be  conveyed  to  the 
partners  as  tenants  in  common,  the  right  of  their 
widows  to  be  endowed  out  of  their  respective  shares 
will  depend  upon  the  same  question.  With  reference 
to  this  question  it  has  been  decided,  that  if  there  be 
an  agreement  between  the  partners  that  on  the  disso- 
lution of  the  partnership  the  land  shall  be  sold,  that 
agreement  will  convert  it  into  personalty  (c).  It 
seems  to  be  doubtful  whether,  in  the  absence  of  such 
agreement,  the  circumstance  that  the  land  was  bought 
for  the  purposes  of  the  partnership  will  alone  convert 
it,  as  between  the  representatives  of  a  partner.  In 
several  cases  it  has  been  held,  that  the  share  of  a  partner 
in  real  estates  thus  purchased  passed  to  his  real  repre- 


(a)  Co.  litt.  144  b.    Fitz.  N.  B.  152  a.    Co.  Litt.  1 45. 
(/i)  See  7  Ves.  436.    Townley  v.  Bedwell,  14  Ves.  591. 
(c)  Thornton  v.  Dixon,  3  Bro.  C.  C.  19.    Ripley  v.  Watcrworth, 
7  Ves.  425. 


an?  Ddfw&r,  [Chap.  9. 

^entativi^s  (a)  :  and  in  confoimity  with  these  decisions 
the  Lord  Chancellor  observed,  that  in  cases  where  per- 
«oiis  engaged  in  partnership  have  bought  freehold 
houses,  the  difficulty  of  disentangling'  and  arranging 
property  of  different  natures,  partly  personal  and  pertly 
real,  had  never,  except  by  the  effect  of  the  contract 
or  the  will,  been  held  sufficient  against  the  heir  (Jb). 
However,  the  Lord  Chai^cellor  is  reported  to  have  held, 
that  real  estate,  involved  in  a  partnership  concern,  was 
to  be  considered  as  personal  (c) ;  and  in  another  case, 
he  is  said  to  have  decided  against  the  heir  on  that 
ground  (d)  i  but  it  appears  uncertain  whether  it  was 


(a)  Thornton  y.  Dixoui  nb.  iup.    Bell  v.  Phyi^  7  Ves.  453.    Bal- 
main  y.  Shore,  9  Ves.  i»00.  (b)  1 1  Ves.  666.  (<?)  Selkrig 

V.  Davies,  2  Dow.  242.  {d)  Townshend  v.  Devaynes,  30th 

June,  1812.  Montagu  on  Paitnerdhip,  voL  i.  notes,  p.  97.  In  this 
ease,  freehold  paper-inills  and  premises  had  been  purchased  for  the 
use  of  the  portnerdiip  in  which  the  testatmr  was  engaged.  It  was 
stated  by  Devaynes,  hh  partner,  that,  by  a. memorandum  of  agree- 
ment between  them,  on  the  death  of  either,  the  survivor  was  to 
have  the  option  of  purchasing  the  share  of  the  deceased,  as  it  then 
stood,  and  he  proposed  to  buy  the  testator's  share :  the  executors 
aneordingly  agreed  to  sell  it  to  him  for  4700/.  The  suit  was  insti- 
titted  by  the  executors  against  Devaynes  and  the  heir  at  law  for  a 
specific  performance  of  this  agreement,  and  praying  that  the  heir 
might  join  in  the  conveyance.  The  first  decree  pronounced  at  the 
Rolls  directed  a  specific  performance  without  prejudice  to  the  daiin 
of  the  heir.  A  subsequent  order  was  made,  by  which  (in  conformity 
with  the  principle  of  the  previous  cases)  it  was  referred  to  the 
Master  to  inquire  the  circumstances  under  which  the  premises  were 
purchased  and  held,  and  how  much,  if  any,  of  the  4700L  arose 
from  such  part  or  parts  of  the  premises  as  was  or  were  personal 
estate^  and  whether  die  testator  entered  into  any  agreement  for  the 
sale  of  the  premises,  which  was  binding  on  his  heir  at  law.  The 
Master  reported  that  1300/.,  part  of  the  4700/.,  arose  from  personal 
estate,  and  that  no  binding  agreement  for  a  sale  had  been  entered 
into  by  tiie  testator.  He  stated  that  the  memorandum  alluded  to  by 
Devaynes  had  not  been  found.  It  appears  probable,  however,  that  some 
such  document  was  afterwards  discovered ;  for,  by  the  decree,  the 
Lord  Chancellor,  upon  hearing  the  exceptions,  and  lipon  reading^  the 
affidavit  of  H.  Ctwkc  and  the  draft  of  the  articles  therein  referted 
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in  these  cases  to  deoide  the  gwei<al  ipiesttQii, 
his  Lordship  haviiatg)  on  ^  subsequent  occasion^  spoken 
of  it  in  terms  implying  thc^t  he  considered  it  to  he  still 
doubtful  (^0• 

The  c$se$  referred  ,to  above  agree>  that  real  estate 
purchased  by  a  partnein^np  is  .to  be  treated  as  part  of 
the  joipt  effects  .as  between  the  partners :  voA  it  may 
therefore  be  inferred  that  it  wiU»  with  the  other  joint 
property,  be  primarily  liable  to  the.  payment  of  the 
joint  debts  as  between  the  representatives,  and  that  if 
the  heir  or  widow  of  a  partner  be  intitled,  their  right 
can  attach  only  on  the.  surplus. 

Where  real  estate  was  purchased  for  the  purposes  of 
a^p^perahip,  and  paid  for  out  of  the  joint  e&cts,  but, 
by  t^e  agreement  between  the  partners,  it  was  to  be- 
come the  separate  property  of  one  of  them,  to  whom 
it  was  conveyed,  and  he  was  tp  be  a  debtor  to  the 
partnership  for  the  purchase  money,  his  wife  was  held 
intitled  to  dower  of  the  whole  (J).] 

2.  Having  q>oken  of  the  widow's  title  to  dower  as  Election  of 
depending  upon  the  election  of  the  heir,  we  shall  next  ^f  ^.^^  ^^ 
consider  in  what  instances  the  law  obliges  the  widow  to  tates. 
elect  dower  out  of  one  of  two  estates,  to  both  of  which 
her  title  to  dower  attaches. 

In  the  instance  of  an  exchange^  the  widow  will  not  A»  in  tx- 
be  dowable  both  of  the  landff  given  and  taken  in  ex«     ^'^^^ 
change ;  but  she  must  elect  dower  out  of  one  of  the 
two  estates  (c).     So  also,  if  a  husband  seised  of  a  rent-*  Abo!)etween 
charge  in  fee  purchase  the  inheritance  of  the  lands  out  ^^Qf 
of  which  the  rent  issues,  the  widow  must  elect  of  which 
she  will  be  endowed  (//).     And  if  the  husband  make  a 


to,  which  were  admitted  to  be  read  b  j  consent  of  all  parties^  declared 
that  the  whole  of  the  sum  of  4700/.  was  part  of  the  personal  estate 
of  the  testator.     Reg.  Lib.  B.  1611,  fo.  ]  248. 

(0)  I  Swan^  506^-^21.  (J>)  Smith  v.  Smith,  .">  Ves.  189« 

(^  Co.  JLitt.  31  *.    Perk.  sec|.  319.    F.  N.  B.  149,  N; 
{d)  Perk.  sect.  320. 
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Initances  of 
no  power  of 
election. 


Wife's  time 
to  elect  is  at 
her  hus- 
band's dtathi 
and  not 
sooner. 
If  wife 
having  eleo« 
tion^  by  fine 
durinjfmar- 
nage,  bar 
her  right  to 
dower  in  one 
estate,  she 
may  resort  to 
the  other 
afterher  hus- 
band's death. 


feofifaient  in  fee,  reserving  a  rent,  she  must  elect  to  be 
endowed  either  of  the  lands  or  of  the  rent ;  and  if  she 
make  choice  of  the  former,  she  shall  hold  them  dis- 
charged of  the  latter  (a).  But  if  there  be  lord  and 
tenant  by  fealty,  and  the  lord  marries,  and  then  the 
tenancy  escheats  to  him,  and  he  enters  and  dies,  his 
widow  cannot  elect  between  the  seigniory  and  the 
tenancy ;  because  the  seigniory,  by  the  accession  to  the 
lord  of  the  tenancy,  necessarily  became  extinct ;  and 
his  widow  receives  no  injury,  since  she  will  be  intitled 
to  dower  of  the  lands  escheated  (6).  If,  however,  all 
or  any  part  of  the  lands  had  been  assigned  to  her  in 
dower,  and  they  were  afterwards  recovered  from  her 
by  an  elder  title,  then  the  seigniory  would  be  revived 
for  her,  either  wholly  or  in  part,  according  to  the 
extent  of  her  title  to  dower  in  the  lands  so  recovered  (c)  ; 
for  if  this  were  not  so,  the  widow  would  be  deprived  of 
dower  in  toto. 

[And  if  the  tenancy,  instead  of  escheating  to  the 
lord,  is  purchased  by  him,  his  widow  shall  elect  whe- 
ther she  will  be  endowed  of  the  seigniory  or  of  the 
tenancy  (d),] 

The  period  for  the  wife  to  make  election  is  at  her 
husband's  death,  and  not  sooner ;  and  in  consequence 
it  has  been  determined,  that  if  she  and  her  husband 
exchange  her  lands  for  others,  and  then  they  convey 
away  by  deed  and  fine  the  lands  taken  'in  exchange, 
she  will  nevertheless  be  at  liberty  to  enter  upon  her 
own  estate  after  her  husband's  death  (^j.  Upon  the 
same  principle,  if  the  widow's  right  to  dower  attach  upon 
two  estates,  but  in  one  of  which  alone  she  is  intitled  to 
be  actually  endowed,  as  in  the  instance  of  an  exchange, 
before  mentioned,  and  she  and  her  husband  convey 


{a)  Perk.  sect.  324.  (b)  Perk.  sect.  321.    See  chap.  1, 

upon  Curtesy,  p.  15,  where  this  subject  is  more  fully  explained, 
(c)  Perk.  sect.  320—321.  (<0  Perk.  320.  (e)  Anon. 

I  Leon.  285. 


Sect.  2;]  Dowr.  34*9 

away  by  fine  th6  estate  taken  by  bim  in  excbange,  and 
die,  bis  widow  may  claim  dower  out  of  his  estate  given 
in  exchange ;  because  she  having  a  right  to  elect  her 
dower  out  of  either  of  them  upon  the  death  of  her 
husband,  and  since  the  fine  estops  her  from  claiming 
it  in  the  one,  she  may  resort  to  the  other  (a). 

S.  When  additions  or  improvements  have  been  made  Improve- 
upon  the  lands  previously  to  the  assignment  of  dower,  "®"**- 
distinctions  have  been  established  in  regard  to  the 
widow's  right  of  being  endowed  of  them.    The  di- 
stinctions are  these : 

If  the  heir  after  the  husband's  death  improve  the  When  dower 
estate,  as  by  building  or  draining,  &c.,  or  if  the  pro-  ^J^^j^^^ 
perty  be  more  valuable  by  other -means  at  the  time  of  increased 
the  assignment  of  dower  than  at  the  husband's  decease,  ^^®  ^^  *• 
his  widow  will  be  intitled  to  have  her  dower  of  the 
lands  so  improved  and  become  more  valuable,  without 
any  allowance  to  the  heir  on  either  of  these  accounts ; 
because  by  the  death  of  her  husband  her  title  to  dower 
was  consummate,  and  she  was  intitled  to  an  assign- 
ment of  it  immediately  afterwards.     Since,  therefore,  And  when 
she  is  intitled  to  such  advantage,  equal  justice  requires  ^^  "p^ 
that  she  should  bear  a  proportion  of  the  loss  in  an  un-  portion  of  a 
avoidable  diminution  in  the  value  of  the  lands  inter-  «^f**«*  " 

value. 

mediate  the  death  of  her  husband  and  the  assignment 
of  her  dower.  In  such  an  event  she  can  claim  nothing 
from  the  heir  in  respect  of  such  decrease,  except  it  was 
occasioned  by  his  own  voluntary  misconduct,  as  by  com^ 
mitting  waste ;  and  in  that  case  -she  would  be  intitled 
to  a  compensation  in  damages  (i). 

But  the  case  is  different  when  the  improvements  or  When  widow 
the  increase  in  value  of  the  estate  take  place  during  the  ^  ^j^^^  ^ 
life  of  the  husband,  before  his  widow's  title  to  dower  improve- 
was  complete,  since  a  like  adjudication  as  the  last  would  ^"^^^ 
prove  injurious  to  a  third  person. 


(a)  See  Dyer,  858  b,  and  in/ra,  in  this  sect.  pi.  15.  (i)  Co. 

Utt.32.    2  Inst.  81.    See  Park  on  Dower,  25^ 
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Suppose,' di«in,  thai  the  husband  makefi  a  feoftddnt 
in  fee  of  lands,  with  warranty,  in  nt^hidh  his  wife  h&d 
acquired  an  initiate  title  to  dower ;  if  the  feoffee  or  his 
heirs  improve  these  lands,  or  they  otherwise  becoine  of 
greater  value  than  they  worse  at  the  period  of  the  con- 
veyance, the  feoffor's  widow  will  only  be  intided  to 
them  as  they  were*  at  the  time  of  the  feoffinent ;  for  if 
the  colitrEiy  were  the  legal  rule,  shi^  would  recover 
more  against  the  feoffee  (the  value  of  a  third  of  the 
improvements),  than  he  could  do  against  the  heir  upon 
the  warranty,  who  is  only  responsible  to  the  feoffi^  for 
the  value  of  the  lands  at  the  time  of  the  conveyanee, 
which  would  dierefore  be  unreasoilaUe  (dr). 

Bttt  if  t^e?  feoffinent  had  been  conditional^  and  the 
i^dSee  had'  made  the  improvements,  and  his  estate  Was 
defeated'  by  the'  entry  of  the  husband  for  a  breach  of 
the  condition,,  in  which  event  the  husband  became 
seii^d  of  his  formev  estate,  his  widow  would  b^  intitled 
to  dower  of  the  improvements  as  well  as  of  the  Itods ; 
and  the  feoffiete  has*  no  reasonable  ground  of  comprint, 
since  it  was  his  own.  folly  and  imprudence  to  make  im- 
provemants:  upon  lands  which  he  held  by  so  uncertain 
atennreu 

[Aind  the  same  rule  holds  whh  respect  to  improve- 
ments by  one  who  has  disseised  the  husband  (d). 

If  the  husband  during  the  coverture  aliened  the 

■  w 

laad,.axld  the  alienee  impairs  the  valUe^  as  by  taking 
down  buildings,  it  seems  tha&  the  wife  is  only  intitled 
to  b^  endowed  according,  to  tfae^vatueaA  the^tiine  of  her 
husband's  death  (c),] 

It  is  a  maxim'  that  the  widow  shall  be^  end^wM  efe 
optimA  possessiam  viri* 

■ 

(a}  Co.  Lit*.  32>  «.  nai^^^     Perk.  54«.^  (i)  •  Petk.  3^8. 

(c)  Perk.  329.  If  the  aliestoe  in]|wirBtt^0^valiiie'idt«r  tbelms: 
band's  deaths  it  may  be  presumed  that  the  widow  would  be  intitled 
to  have  her  dower  assigned  according  to  the  value  at  that  time.  For 
sheVWd  otherwise  have  no  compensation- ibr  the' diuiinatiou^  as'die 
does  not  in  this  case  recover 'dam&gefir  in  dower.    PoiH;  seet .  5 .  ' 
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t 

If,  therefore,  hnds  which  had  been  sown  with  com^  Widow  in- 
and  grain  by  the  husband  be  assigned  to  her  for  dower  ^^"^JJ^' 
by  the  heir,  she  will  be  intitled  to  the  crops  (a).  husband  on 

It  has  been  observed,  that  a  tfiird  part  of  the  lands  is  ^^/?- 

_  .  ,  signed  in 

the  proportion  which  the  common  law  gi¥e»  to*  the-  dower, 
widow  for  her  dower ;  but  there  are  exceptions  to  the 
generality  of  the  rule,  founded  upon  particular  customsw 

One  exception  is  of  lands  of  the  tenure  of  gaveU  GaTelkind 
kind(J}).     By  the  particular  custom  which  established  wife  intitled 
that  tenure,  the  widow  is  intitled  to  a  moietjf  of  the  to  a  moiety 
estate  so  long  as  she  continues  chaste  and  unmarried*  ^^^  ^  * 
This  custom  she  cannot  waire,  and  resort  to  her  third  And' cannot 
part  at  common  law ;  it  being  a  maxim,  that  consuetude  ^^"^  ^^* 
toUit  cotmnunem  legem  (c). 

The  reasonableness  of  the  maxim  appears  in  this 
case ;  for  if  the  widow  could  waive  the  custom  and 
claim  her  dower,  she  might  retain  the  latter  after  a 
second  marriage,  which  would  be  contrary  to  the  special* 
custom^  If,  therefore,  she  demand  a  third  part  atf 
common  law  against  the  tenant  of  the  lands,  he  may 
aver  the  tenure  to  be  gavelkind,  and  plead  in  bar  the 
customary  title  to  endowment,  &c.  (</). 

Another  exception  to  the  common  law  rule  oociirs 
in  the  instance  of  the  custom  of -Rorot^grA^^ng^/i^A*  Boroudi- 
According  to  which  the  widow  is  intitled  to  take  the     ^ 
whole  of  her  husband'9  lands  hoMen  by  that  tenuve  fyv 
her  dower  (e). 

With  respect  to  copyhold  estates^  the  widow's  title  Copybolds. 


■^•AfM 


(a)  Bjet,  316,  pi.  2*  Perk.  sect.  521.  2  Inst.  81.  ''Item 
cum  assignanda  fuerit  ei  tertia  pars^  &cta  assignatione  de  mesnagiOi 
assignetor  ei^  tertia  pars  de  omni  qnod  vir  suns  tenoit  in  dominioo^ 
secnndom  statum  presentem  in  terra  arabili,  secundum  quod  fuerit 
culta^  yel  inculta,  seminata^  Tel  non  seminata;  et  si  fuerit  seminata^ 
nihil. dabit  pro  cnltunu"  Bracton  98  a.  (6)  For  this  tenure  see 
2  Black.  Com.  p.  84.  (c)  Rob.  on  GaTelkind,  159—179.  Cro. 
Elia.  121—825.     1  Leon.  62. 133.  (d)  Hunt  v.  Gilbume, 

Cro.  Slia.  1 21 .  Davies  v<  Selby,  ibid.  825.  •  Bob.  Oav.  1 79,  et  seq. 
Oo.  Litt.  33  b.  Rob.  Entr.  246.  (0)  Bor>  a'  descriptkki  of  Ham 
tenure  see  2  Black.  Com.  82i 
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to  dower  or  free-bench  depending  upon  custom  (as  in 
afterguards  mentioned),  such  title  is  capricious,  and 
entirely  governed  by  it. 

Suppose,  then,  the  custom  to  be  that  if  a  copyhold 
tenant  marry  a  widoWj  or  that  if  the  husband  sell  the 
lands,  and  his  wife  receive  a  part  of  the  purchase  money, 
she  shall  not  have  free-bench;  these  are  said  to  be 
good  customs  (a). 

Having  considered  of  what  estates  the  widow  is  in- 
.    titled  to  be  endowed,  the  subject  proposed  fourthly  to 
be  considered  was — 
S«isin  to  4.  What  seisin  by  the  husband  is  requisite  to  create 

found  a  title        .-.i     .     j 

to  dower.        *  *^**^  *^  dower. 

When  the  husband  is  actually  seised  of  the  legal 
freehold  and  inheritance  of  lands  or  tenements  at  any 
time  during  the  marriage,  there  can  be  no  question  as 
to  his  widow's  right  to  dower.  But  it  is  settled  that  a 
seisin  in  law  of  the  husband  is  sufficient  to  found  his 
wife's  title  to  endowment.  The  reason  of  the  di- 
stinction between  this  case  and  that  of  curtesy,  treated 
upon  in  the  beginning  of  this  work(A)i  is,  that  the 
wife  is  presumed  to  have  no  power  of  obliging  her  hus- 
band to  take  possession  or  actual  seisin  of  the  estate ; 
the  law,  therefore,  in  her  favour  considers  the  right  to 
the  immediate  possession  of  the  freehold  and  inheritance 
cast  by  it  upon  her  husband  as  equivalent  to  his  entry 
and  actual  seisin  or  possession  of  the  estate.  I  shall 
first  explain  and  produce  some  instances  of  seisins  in 
law,  and  then  proceed  to  consider  generally  the  suf- 
ficiency of  the  husband's  seisin  to  create  a  title  to 
dower. 

First,  as  to  seisins  in  law. 
Widow  dow-       A  seisin  in  law  in  its  usual  acceptation  is  where  the 
seiflin  m^^.  inheritance  in  lands  and  hereditaments  of  which  a  man 


(fl)  1  RolL  Abr.  562,  pi.  45,  50.  Tlic  widow  of  a  turrendcree 
who  dies  before  admittance  is  intitied  to  free-bench.  Vaughtn  ^« 
Atkins,  f>  Burr.  2764.  (b)  Page  6,  et  seq. 
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dies  seised  or  possessed  descends  upon  his  heir,  who 
dies  before  entry  or  possession  (a).  In  such  case  if  the 
heir  leave  a  widow  she  will  be  intitled  to  dower  (b). 

This  seisin  devolves  upon  the  heir  instantaneously  at  Distinction 
the  death  of  his  ancestor.     It  has,  therefore,  precedence  ^  ^  ^^^^f  *^ 
of  every  act  which  may  be  done  subsequently  to  the  an  abatement 
ancestor's  decease.     In  fact,  this  seisin  of  the  heir  is  a  ^^^  V^^ 
continuation  of  his  ancestor's  inheritance.  when  after 

Thus,  if  immediately  after  the  ancestor's  death  a  the  marriage. 
stranger  enter  upon  the  land  and  abate,  still  the  widow 
of  the  heir  may  claim  her  dower,  if  the  marriage  took 
place  before  the  abatement ;  because  her  husband  had 
a  seisin  in  law  of  the  inheritance  during  the  marriage, 
viz.  in  the  interval  between  the  ancestor's  death  and 
the  abatement  (c).  But  if  the  heir  had  been  unmar- 
ried at  the  time  of  the  abatement,  and  he  afterwards 
married,  and  died  without  having  entered  upon  the 
premises,  his  widow  would  not  be  intitled  to  dower, 
because  he  was^  not  any  period  during  the  marriage 
seised  even  in  law  of  the  inheritance,  that  seisin  which 
he  acquired  by  descent  upon  his  ancestor's  death  having 
been  devested  before  the  coverture,  and  never  revepted 
during  its  continuance  {d), 

(]  And  if  lands  be  leased  to  A  for  life,  with  remainder 
to  the  husband  in  fee,  and  on  the  death  of  A 
a  stranger  intrudes,  and  the  husband  dies  without 
having  entered,  the  wife  will  be  endowed,  in  respect  of 
the  husband's  seisin  in  law  in  the  interval  between  the 
death  of  A  and  the  intrusion  (e).] 


(a)  Utt.  sect.  448.  {b)  Litt.  sect.  681.  (c)  1  Bro. 

Abr.  "dower,"  p.  255,  pi.  75.  Co.  Litt.  31  a.  Perk.  371.  See 
3  Black.  Com.  1 68,  for  an  explanation  of  abatement.  According  to 
a  recent  decision,  an  abatement  canpot  take  place,  if  tb^  land  be  in 
tbe  possessioQ  of  a  tenant  for  ^ears.  Busbb^  v.  Dixon,  3  Barn,  and 
Cress.  298.  (d)  Perk.  sect.  367.  (e)  Perk.  372.  As  to  tbe 
wife's  ligbt  to  dower  wben  the  busband  being  seised  of  a  reversion 
in  fee  expectant  upon  an  estate  of  freehold,  the  tenailt  of  the  particulaF 
estate  holds  over  after  its  determination,  and  the  husband  dies  witht 
put  entry,  see  Park  oa  Dower,  p.  32. 
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Dower  of 
Beisins  in  law 
of  rents. 


Must  be 
legal. 

A  trust 
therefore  is 
excluded. 


If  a  rent  descend  to  the  husband-heir,  and  he  die 
before  the  arrival  of  the  time  for  its  payment,  his 
widow  will  be  intitled  to  dower,  in  consequence  of  his 
seisin  of  it  in  law  (a).  ' 

And  it  is  said,  that  if  a  reni  be  purchased  by  or 
granted  to  the  husband  and  his  heirs,  and  he  die  before 
it  becomes  due,  or  if  he  survive  that  period  and  die 
before  receiving  it,  his  widow  nevertheless  shall  be  in- 
titled  to  dower  (b).  The  principle  must  be  this — ^that 
by  the  conveyance  to  and  acceptance  of  the  grant  by 
the  husband,  he  acquired  a  seisin  in  law  of  the  rent,  to 
which  a  right  of  dower  attached. 

Secondly,  of  the  husband's  seisin  generally  in  regard 
to  the  right  of  dower. 

1.  The  seisin  of  the  husband  must  be  a  legal  seisin. 
This  requisite  excludes  the  widow  from  dower  of  a  trust 
estate  j  for  the  husband's  interest  or  seisin  is,  in  that 
instance,  purely  equitable.  A  moder^  trust  is  the 
same  as  an  use  at  common  law  (c),  of  which  it  appears 


Origin  of 
the  rule  that 
dower  does 
not  attach 
on  equitable 
estates. 


(a)  1  Bro.  Abr.  "  dower/'  fo.  255,  pi.  71.     2  Bro.  Abr.  fb.  249  b, 
pi.  5.  (b)  Perk.  sect.  373.     1  Bro.  Abr.  « dower,"  fo.  255. 

pi.  71. 

(c)  In  some  respects,  however^  trusts  differ  from  uses  at  the 
common  law^  the  doctrines  of  equity  having  in  general  attadied  to 
equitable  estates,  the  incidents  belonging  to  legal  estates.  This 
principle  has  been  followed  with  respect  to  curtesy :  that  it  has  been 
departed  from  with  respect  to  dower  has  always  been  considered  an 
anomaly.  The  reasons  of  expediency  which  gave  rise  to  the  dis- 
tinction are  explained  by  Lord  RedesdaU  in  Darcy  ▼.  Blake,  2  Sch. 
and  Lef.  387.  After  the  statute  of  uses  an  opinion  at  first  pre- 
Yjailed,  that  trusts  were  merely  equivalent  to  uses  before  the  statute, 
and  that  consequently  they  were  not  subject  to  the  incidents  of 
dower  and  curtesy.  Under  this  idea  many  sales  had  been  effected 
by  husbands  intitled  to  equitable  estates,  without  the  concurrence 
of  their  \vives.  Hence,  when  by  degrees.  Courts  of  Equity  esta- 
blished the  rule  of  acting  upon  trusts  by  analogy  to  the  law>  it  was 
fbiind  that  the  security  of  titles  required  an  exception  to  be  ^'^  in 
the  case  of  dower.  But  this  necessity  did  not  exist  in  the  case  of 
curtesy :  for  during  the  coverture  the  wife's  estate  could  not  be 
aliened  without  the  eoncurrence  of  the  husband. 
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from  the  recital  in  the  statute  of  uses,  that  a  widow  was 
not  dowable  (a). 


In  the  case  of  Banks  v.  Sutton,  2  P.  W.  700,  Sir  Joseph  Jehyll  This  rule 
suggested  a  distinction  between  a  trust  created  by  the  husband  him-   applies  with- 
self,  or  a  purchase  by  him  in  the  name  of  a  trustee,  and  a  trust  ^^^  reference 
created  by  his  ancestor  or  by  another  person,  and  thought  that  the  ^jmng^^^jj^L 
wife  might  be  intitled  to  dower  in  the  latter  case,  thou^  not  in  the  under  which 
former :  and  the  reason  assigned  was,  that  in  the  former  case  the  the  legal 
legal  estate  might  have  been  lodged  in  the  trustees  for  the  purpose  estate  is 
of  preventing  dower :  but  this  distinction  has  been  long  overruled,  outstanding. 
2  Atk.  526.    2  Seho.  and  Lef.  39 1. 

In  the  same  case.  Sir  Joseph  JtkyU  was  of  opinion  that  if  the 
legal  estate  was  vested  in  a  trustee  upon  trust  to  convey  to  the  h.ua« 
band  at  a  particular  period,  which  arrived  before  or  during  the  cover- 
ture, it  ought  to  be  considered  in  equity  as  if  the  conveyance  had 
been  actually  made,  and  that  the  wife  would  therefore  be  intitled  to 
dower ;  and  this  ojMnion  is  supported  by  the  case  of  Otway  v.  Hudsoi^ 
2  Vera.  583.  2  Ch,  Ca.  174^  and  is  sanctioned  by  an  observatioi^ 
of  Lord  Talbot  in  Attorney  General  v.  Lockley.  Sugd.  Vend. 
and  Porch.  Append,  p.  53.  But  this  distinction  has  not  since  been 
attended  to  (see  Forder  v.  Wade,  4  Bro.  C.  C.  521.  Crabtree  v. 
Bramble,  3  Atk.  687).  In  Otway  v.  Hudson,  it  appeared  that  the 
legal  estate  remained  outstanding  in  consequence  of  the  obstinacy  of 
the  trustee,  who  had  refused  to  surrender :  but  it  seems  (hat  such 
circumstances  would  not  now  vary  the  rule  in  favour  of  the  wife. 
The  rule  that  dower  does  not  attach  on  trust  estate  is  frequently  laid 
down  without  qualification,  and  is  applied  without  inquiring  into  the 
causes  from  which  it  happens  that  the  legal  estate  is  not  vested  in 
the  husband.  A  voluntary  settlement  made  by  the  husband,  though 
afterwards  set  aside  as  fraudulent  against  creditors,  prevents  his 
wife's  right  of  dowvr  from  arising.  Ex  parte  Bell,  1  Olyn  and 
J.  282. 

It  is  said  by  Lord  C,  B,  Gilbert,  that  a  conveyance  in  trust,  pri-  \17i1ether  a 
vstely  made  by  the  husband  on  the  eve  of  marriage,  for  the  purpose  conveyance 
of  barring  dower,  would  be  deemed  fraudulent,  as  being  designed  to  in  trust  pri-i 
deprive  the  wife  of  the  provision  given  her  by  the  common  law.  ^^t®Jy  niace 
Lex  ProBt.  267.     For  similar  reasons,  Mr.  Justice  Wilmot  was  of  ^j  before' 
opinion  in  Drury  v.  Drury  {post,  chap.  10,  sect.  1.)  that  an  ante-  marriaeewiU 
nuptial  jointure  made  without  the  wife's  privity  would  be  held  to  bfur  dowert 
be  fraudulent  and  void.    On  the  other  hand  Lord  HarSwicke  treats 
it  as  clear,  "  that  if  a  man  before  marriage  conveys  his  estate  pri- 
vately, without  the  knowledge  of  his  wife,  to  trustees,  in  trust  for         • 

(fl)  Perk.  sect.  349.     4  Rep.  1  6, 

A  Ai2 
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[Andy  by  analogy,  the  right  to  dower  or  free-beneh 
does  not  attach  upon  lands  of  customary  (a)  or  eopy- 
hold  (b)  tenure  in  which  the  husband's  interest  was 
equitable.  And  it  follows  also,  that  a  widow  will  not 
be  intitled  to  dower  out  of  an  estate  agreed  to  be  pur- 
chased by  her  husband,  but  not  conveyed  to  him,  or 
out  of  money  agreed  or  directed  to  be  invested  in 
hind  (c).] 

The  creation,  of  the  trust,  however,  to  have  the  effect 
of  excluding  the  widow's  title  must  be  a  fair  trans- 
action, such  an  one  in  which  a  Court  of  Equity  would 
enteitain  jurisdiction  to  execute  the  trust ;  or  the  husband 
will  be  considered  the  legal  owner  of  the  estate,  which 
will  consequently  give  to  the  wife  a  title  to  dower. 

Accordingly,  in  Bateman  v.  Bateman  (rf),  A  in  tte 
year  1691  purchased  an  estate  in  the  name  of  his  son 
B,  to  whom  he  delivered  possession.     B  falling  sick 


himself  and  his  heirs  in  fee,  that  will  prevent  dower."  SwaimoGk 
V.  Lifford,  Co.  Litt.  208,  note  1.  And  in  Banks  v.  Sntton  ub,  sup' 
it  was  considered  that  the  drcumstanoe  of  a  trust  being  created  6x 
the  purpose  of  barring  dower  was  an  additional  reason  for  allowiog 
it  to  have  that  effect.  See  also  Bottomley  v.  Fairfax,  Free.  Ch.  336) 
and  Show.  Farl.  Cas.  71.  It  may  be  observed  that  the  reasons  for 
which  it  has  been  held  that  a  oonyeyahce  privately  made  by  a  wonum 
during  a  treaty  of  marriage  is  prima  Jade  fraudulent  and  void 
{ante,  p.  162)  do  not  apply  with  equal  force  to  a  conveyance  xnflde 
under  similar  circumstances  by  the  intended  husband.  Sines  estates 
are  now  most  commonly  conveyed  or  settled  so  as  to  prevent  doWer 
from  attaching,  it  is  not  necessarily  to  be  presumed  that  the  marrisge 
was  contracted  by  the  woman  in  the  expectation  of  becoming  in- 
titled  to  that  provision,  unless  it  appears  that  representations  to 
that  effect  were  made  to  her. 

(a)  Godwin  v.  Winsmore,  2  Atk.  525.        (6)  Porder  v.  Wade, 
4  Bra  C.  C.  520.  (c)  See  1  Ves.  sen.  176,    S  Atk.  687- 

1  Bro.  C.  C.  499.  (J)  ,2  Vem.  436.    Ed.  by  Raithby.    It  is 

to  be  observed,  that  in  this  case  the  legal  seisin  was  in  the  husband: 
imd  the  decree  was  probably  founded  on  the  presumption  that  the 
purchase  was  intended  as  an  advancement  for  him.  See  Fark  oA 
Dower,  p.  108. 
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about  a  year  afterwards,  A  procured  from  him  a  deed 
declaring  that  his,  f  s  %iame»  was  used  in  the  pur- 
chase in  trust  for  A.  B  recovered  and  still  continued 
in  possession  of  the  estate,  married,  and  died.  His 
widow,  clakning  dower  of  this  estate,  brought  her  writ 
to  recover  it  at  law ;  upon  which  A  filed  his  bill  in 
equity  to  be  relieved  against  these  proceedings,  but  it 
was  dismissed ;  the  Court  declaring  the  deed  of  trust 
to  be  fraudulent,  as  having  been  made  with  an  intent 
to  deceive  creditors  and  purchasers ;  and  A  was  in- 
^joined  from  giving  the  purchase  deed  in  evidence  at 
the  trial  at  law. 

Upon  the  principle  requiring  a  legal  seisin  in  the  hus-  No  title  to 
band,  if  his  estate  be  subject  to  a  mortgage  in  fee  at  ^^^  ^^ 
the  time  of  the  coverture,  and  remain  so  during  its  demption  in 
continuance,  his  widow  will  not  be  intitled  to  dower  {a) ;  '^' 
/or  at  law  the  whole  legal  estate  of  inheritance  is  in 
the  mortgagee,  and  the  right  of  redemption  is  merely 
an  equitable  title,  incompetent  to  create  a  claim  to 
-dower. 

But  since  the  legal  fee  becomes  vested  in  the  mort-  widow  of 
gagee  on  non-payment  of  the  money  by  the  mortgagor  ^®'*^"^' 
according  to  the  condition  in  the  deed,  it  follows  that  tion  broken, 
his  widow  will  be  intitled  at  law  to  dower  out  of  the  w  intitled  *to 
estate  (6).     A  Court  of  Equity,  however,  disappoints  g,^    event- 
this  title,  considering  the  nature  of  the  transaction^  edfirom 
for  in  that  Court  the  mortgagor  had  a  right  to  redeem  f^**™^  ^ 
the  land  if  the  condition  were  broken,  which  right  com-  of  Equity, 
menced  at  the  date  of  the  deed,  so  that  this  title  over- 
reached the  legal  seisin  of  the  mortgagee  acquired  by 
him  in  consequence  of  a  breach  of  the  condition. 
Equity,  therefore,  (in  analogy  to  similar  instances  at 
law,  after  mentioned,  upon  mere  legal  rights)  acting 
upon  its  own  creature,  the  equity  of  redemption  in  the 


(a)  Wxon  V.  Savillc,  1  Bro.  C.  C.  326.  (A)  1  RolL  Abr. 

679,  pi.  50.    Nash  v,  Preston,  Cro.  Car.  191. 


S58 


Doxver. 


[C%ap.  9* 


The  widow 
of  a  trustee 
is  in  the 
same  situa- 
tion. 


Dower  of 
Estate  bor- 
rowed to 
suffer  a  re- 
covery. 


mortgagor,  cmiverts  tbe  kisband  mortgi^e  mto  a 
trustee  for  him  ab  initio^  and  defeats  the  legal  tide  to 
dower. 

Hence  it  appears  that  the  widow  of  a  truskej  sd- 
though  intitled  to  dower  at  law,  which  does  not  notice 
trusts,  is  not  so  intitled  in  equity  (a).  The  principie 
is,  that  the  trustee  has  no  beneficial  estate,  but  the 
cestuiqne  trust  is  actually  and  absolutely  seised  of  the 
freehold  and  inheritance  in  the  consideration  of  a  Court 
of  Equity.  The  trust  is  the  land  in  that  Court,  and 
the  declaration  of  the  trust  is  the  disposition  of  the 
estate. 

[It  follows,  that  if  a  man  after  contracting  for  the 
^e  of  his  estate  marries  and  dies  before  executing  a 
conveyance,  his  widow  will  not  be  endowed,  since  the 
husband  became  by  the  effect  of  the  contract  a  trustee 
for  the  purchaser.  And  as  free-bench,  in  general,  attaches 
only  on  the  copyhold  estates  of  which  the  husband  was 
seised  at  his  death,  the  widow's  right  will  be  defeated  by 
a  contract  of  sale  (b\  or  a  covenant  to  surrender  for 
valuable  consideration  (c),  entered  into  during  the 
coverture.] 

[In  a  late  case  it  appeared  that  a  sum  of  money  had 
been  before  Lord  Eldon^s  act  (39  and  40  Geo.  III. 
c.  56,)  held  upon  trust  to  be  invested  in  land  in  which 
the  husband  would  have  been  tenant  in  tail.  He 
borrowed  an  estate  for  the  purpose  of  suffering  a  re- 
covery :  it  was  conveyed  to  him  in  fee,  and  immediately 
afterwards  he  conveyed  it  to  the  trustees :  he  thus  be- 
came equitable  tenant  in  tail.  A  recovery  was  su£^:ed, 
and  the  estate  then  reconveyed  to  the  former  owner 
according  to  a  previous  agreement  for  that  purpose. 
The  Vice  Chancellor  thought  that  the  husband  did 


(a)  Noel  V.  Jevon,  2  Freem.  43.    Bevant  v.  Pope,  2  Freem.  71- 
and  see  2  Ves.  sen.  634.  (b)  Hiifton  v.  Hinton,  2  Ves.  seiu 

631,  638.    Ambl.  277.  (c)  Brown  v.  Rakrile,  3  Vtt.  25*. 
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not  become  a  trustee  for  the  person  of  whom  it  was 
borrowed  until  after  the  recovery  was  suffered;  and 
that  the  wife's  right  to  dower,  having  attached  pre- 
viously to  the  recovery,  still  continued  (a).] 

S.  The  husband's  seisin  must  also  be  of  an  estate  ai  Seisin  must 
inheritance. — Copyhold  lands,  therefore,  are  not  in  estate^f  in- 
general  (as  we  have  seen)  subject  to  dower ;  they  are  heriumce. 
estates  holden  at  the  will  of  the  lord  only;  yet  by  ^J^*^ 
special  custom  the  widow  may  be  intitled  to  dower,  or,  joes  not 
more  correctly  speaking,  to  free^bench^  out  of  them,  attadb  to 
And  if  the  custom  authorise  it,  she  may  take  a  moiety,  wuLut  a 
or  three  parts  out  of  four,  or  the  whole,  or  even  less  special 
than  a  third  part  of  such  estates  (J>).     But  this  custom,  '. 

as  all  special  customs,  will  be  construed  strictly.  construed 

Hius  in  Linsey  v.  Dixon  (c),  the  widow  pleaded  to  »trictl7. 
an  ejectment  a  custom  within  the  manor  that  the 
widow  of  every  copyholder  in  fee  simple,  fee  tail,  or 
for  life,  should  have  and  enjoy  the  copyhold  for  her 
life.  The  custom  proved  in  support  of  the  plea  was, 
that  such  widows  were  only  intitled  durante  viduitate  ; 
and  the  Court  held  that  the  custom  given  in  evidence 
did  not  support  the  plea,  since  it  was  a  less  estate  than 
the  custom  pleaded  ;  and  every  custom  was  to  be  taken 
strictly. 

3.  The  seisin  of  the  husband  must  be  of  the  entire  The  hus- 
inheritance  at  some  time  during  the  marriage,  and  not  band'sseisin 
expectant  upon  the  determination  of  a  freehold  interest  the  entire 
carved  out  of  it.     If,  therefore,  the  husband  be  merely  inheritance. 
seised  of  a  reversion  or  remainder  in  fee  upon  an  ?®^^®'- 

*  therefore  of 

estate  for  life  during  the  coverture,  his  wife  will  not  be  a  reversion 

intitled  to  dower.  for  wT**^ 

Suppose,  then,  a  man  to  demise  his  estate  to  a  person  |^  ^  ^f   r   t 

for  life,  reserving  to  himself  and  heirs  a  rent,  and  then  reserved 

to  marry,  and  die  before  the  lessee ;  his  widow  will  ^P®°  ^^/ 

1.-11        1  •!  /•r  •  n  1      grant  of  an 

not  be  mtitled  to  dower  either  oi  the  reversion  or  of  the  estate  for 
. life. 

(a)  Henley  v.  Webb,  5  Madd.  407.  {b)  Boraston  v.  Hay, 

Cro.  Eli*.  415.  (c)  Dyer,  192. 
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If  tlie  life- 
estate  be  wut' 
rendered  by 
deed  or  in 
law  to  the 
husband, 
then  dower 
attaches* 


iiiter{)ositioh 
of  an  estate 
of  freehold 
in  trustees  in 
remainder  on 
the  dete;rmi- 
nation  of 
husband's 
estate  for 
life,  will  ex- 
clude dower. 


Contra,  if 
the  estate  of 
the  trustees 
be  for  tfears 
ouly^ 


rent :  not  of  the  reversion,  because  the  husband  had 
no  legal  seisin  of  the  freehold  during  the  marrii^ ; 
nor  of  the  rent,  because  it  partook  of  the  nature  of  the 
estate  out  of  which  it  was  reserved,  and  the  husband 
had  only  a  freehold  interest  in  the  rent,  although  it 
might  descend  to  his  heirs  {a). 

But  if  the  lessee  regrant  the  lands  to  the  hu8faand<« 
lessor  and  his  heirs,  or  the  heirs  of  his  body,  for  his  the 
lessee's  life,  and  then  the  husband  dies,  living  the 
lessee,  the  widow  will  be  intitled  to  dower;  because 
the  regrant  amounted  to  a  surrender  of  the  lessee's 
life-estate,  and  let  in  the  reversion,  so  that  the  husband 
became  seised  of  the  entire  freehold  and  inheritance  of 
the  premises  during  the  marriage  (&).     Again, 

If  a  gift  be  made  to  the  husband  for  life,  remainder 
to  B  and  his  heirs  during  the  husband's  life,  with  re^ 
mainder  to  the  heirs  mde  of  the  body  of  the  husband, 
his  widow  will  not  be  intitled  to  dower  j  for  the  in* 
terposition  of  B*s  estate  of  freehold  between  the  hus-^ 
band's  interest  for  life  and  his.  remainder  in  tail  pre- 
vented the  union  of  the  two  latter  interests ;  the  estate 
of  B  being  vested,  and  might  possibly  take  effect  by 
the  husband's  forfeiture  of  his  life-estate.  It  is  that 
sort  of  estate  which  trustees  have  for  preserving  con-* 
tingent  uses  limited  after  a  preceding  estate  for  life, 
and  is  not  a  contingent  but  a  vested  interest,  to  take 
effect  by  those  ways  and  methods  of  determination  to 
which  such  life-estate  was  subject  when  it  was  created  (c). 
As  the  husband,  therefore,  in  those  cases  is  only  seised 
of  an  estate  of  freehold  during  the  marriage,  the  wife's 
title  to  dower  cannot  arise. 

But  if  the  y>ove  intermediate  estate  had  been  for  a 


(a)  Co.  Litt.  32.  1  Roll.  Abr.  676,  pi.  40.  Darcy  ▼.  Blake, 
2  Sch.and  Lef.  387-  (6)  1  RoU.  Abr.  677,  pi.  25.  (c)  18  Vin. 
Abr.  415.  See  Feame's  Conting.  Rem.  217.  Duncombe  v.  Dua* 
4x>mbe,  3  Lev.  437.     Doe  v.  Jones,  2  Barn  and  Cress.  248. 
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term  qf  years  onty,  it  would  not  have  prevented  the 
wife's  right  to  endowment,  because  such  an  interest 
does  not  exclude  the  present  seisin  of  the  husband  of 
the  entire  freehold  and  inheritance  in  the  estate ;  the 
possession  of  the  grantee  of  the  term  being  considered 
the  possession  of  the  owner  of  the  freehold,  and  the 
term  being  a  mere  chattel  interest  (ja). 

An  instance  may  occur  of  an  estate  for  life  preceding  Inatance  of 
the  limitation  of  the  fee  to  the  husband  no*  preventing  *  lif©-ertate 

*  o  preoeding 

the  attaching  of  the  widow's  right  to  dower.     This  the  fee  in 
case  depends  upon  the  doctrine  that  a  married  woman  *^  l^osband 

.*  *  not  prevent* 

may  dissent  after  her  husband's  death  to  any  estate  ing  dower, 
given  to  her  during  the  marriage ;  by  which  dissent 
the  gift  is  as  if  it  had  never  been  made.  If,  therefore, 
lands  be  given  to  husband  and  wife,  and  to  the  heirs 
of  the  husband,  the  wife  will  be  intitled  to  dower  if 
she  dissent  to  the  gift  of  her  life-estate ;  and  then  her 
husband  will  be  considered  as  solely  seised  of  the  free- 
hold and  inheritance  ab  initio  (b). 

The  principle  which  governs  the  several  cases  before  Effedrof  sus^ 
stated,  ^plies  also  to  instances  where  the  freehold  of  ^^^^^^ 
the  husband  in  seigniories^  rents,  commons,  and  the  rents  on  titld 
like,  is  suspended  during  the  marriage ;  and  when  this  ^  dower, 
happens,  the  husband,  having  neither  seisin  in  fact,  nor 
seisin  in  law,  of  the  entire  inheritance,  a  title  to  dower 
cannot  arise  (c). 

4«  As  in  general  the  intervention  of  a  life-estate  No  dower  of 
will  ext^lude  dower  of  the  reversion  or  remainder  in  fee  *  ^^^^^er 
in  the  husband,  unless  such  freehold  interest  determine  nponavet/^ 
before  his  death ;  d  fortiori  if  the  intervening  interest  ®^****  **^' 
be  a  vested  estate-taily  the  wife  will  be  equally  ex- 
cluded, excej^  such  estate  expire  during  the  marriage. 

Suppose,  then,  lands  be  given  to  the  husband  for 


(a)  Bates  v.  Bates,  1  Ld.  Raym.  326.  (6)  Perk.  sect.  352-3. 
3  Rep.  27  b.  And  it  seems  that  the  widows  disdaimer  by  deed 
will  be  sufficient.  See  Townson  v.  Tickell,  3  Bam.  and  Ald«  3h 
(c)  Co.  Litt.  32. 


set 
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But  if  the 
estate  tail 
were  coffita- 
genif  and 
•never  vested^ 
widow  will 
be  intitled  to 
dower. 


Whea  the 
descerU  of  the 
fee  upon 
huaband 
tenant  for 
life  will  and 
will  not  in* 
title  his 
widow  to 
dower. 


lifey  remainder  to  ^  in  taal^  remainder  to  the  hiuband 
in  fee,  and  the  husband  dies,  living  A^  the  widow  will 
not  be  dowable ;  for  her  husband  was  intitled  to  an 
estate  of  inheritance  only,  expectant  upon  the  estate 
tail,  which  is  a  seisin  insufficient  to  create  dower  (a). 
But  the  law  would  have  been  different  if  the  tenant  in 
tail  had  died  without  issue  b^fifre  the  husband,  for  then 
the  husband  would  have  been  seised  of  the  freehold 

The  last  case  is  an  instance  of  a  vested  estate  tail 
preceding  the  ultimate  limitation  of  the  fee  to  the  hus- 
band, which,  during  its  continuance,  prevented  the 
husband's  seisin  of  the  entire  inheritance.  But  if  his 
estate  in  fee  depend  upon  a  contingent  remainder  in 
tail,  which  never  vests,  his  widow  will  be  intitled  to 
dower,  because  her  husband  was  seisied  of  the  in- 
heritance during  the  coverture,  subject  only  to  be  de- 
feated by  the  vesting  of  the  tenancy  in  tail,  which 
never  happened  (c). 

The  result  will  be  the  same  if  such  contingent  re- 
minder in  tail  be  destroyed  by  the  descent  of  the  in- 
heritance upon  the  tenant  for  life.  But  when  the  de- 
volution of  the  fee  upon  the  particular  tenant  will  and 
will  not  destroy  the  contingent  estates  depends  upon 
circumstances,  which  have  been  noticed  in  the  nrrt 
chapter  of  this  work,  that  treats  upon  the  husband  s 
title  to  curtesy  (rf).  It  was  there  observed,  that  if  the 
descent  of  the  fee  were  immediate  upon  the  heir  of  the 
person  devising  the  several  interests,  it  would  not 
merge  the  life- estate  given  to  such  heir  by  the  will,  and 
upon  which  estate  the  contingent  remainders  were 
made  to  depend  ;  but  that  the  merger  is  comply  ^ 


(a)  Perk.sect.  335.     1  Roll.  Abr.  Q77t  pL  15.  (*)  ^^}' 

sect-  3^.  (c)  The  contrary  is  Baid  to  hire  bctfi  rM  ^ 

Cordafi  case^  Cro.  Biw.  315.  But  the  iveight  of  die  »°**"*'f2 
in  favour  cf  the  position  in  the  text.  See  Hooker  v.  VfiAet,  A^ 
post.    Park  on  Dowor^  p.61.  et  seq.  {d)  Page  9. 
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all  respectS)  except  so  far  as  it  i^lates  to  the  contingeAt 
estates,  in  leUtMm  to  which  the  estate  for  life  and  the 
descended  fee  are  separate  and  disunited.  The  con- 
sequence oi  this  is>  that  if  the  contingent  interests 
never  arise,  the  wife  will  be  iutitled  to  dower  for  the 
reason  before  mentioned ;  but  if  they  do  arise,  and 
continue  during  the  marriage,  then  she  will  not  be  so 
intitled,  because  her  husband  is  to  be  ccmsidered  as 
having  been  seised  of  an  estate  for  life  only  duruig  the 
covertureL  It  was  also  observed  in  the  same  chapter 
upon  curtesy,  that  if  the  descent  of  the  fee  upon  the 
heir-tenant  for  life  was  not  immediate,  but  mediate  from 
the  testator,  as  when  it  first  descended  to  another 
person  as  heir,  atnd  from  him  to  the  tenant  for  life,  or 
^  when  it  devolved  from  a  devisee  in  remainder  under 
the  will,  the  estate  for  life  would  be  merged,  and  the 
contingent  remainders  that  depended  upon  it  destroyed. 
The  reasons  for  which  distinctions  were  also  particu- 
larly noticed  in  the  chapter  referred  to.  The  efiect, 
then,  of  this  merger  must  be  to  intitle  the  wife  to 
dower,  since  her  husband  became  seised  of  the  in- 
heritance during  the  marriage.  Tliese  distinctions  will 
more  clearly  appear  from  the  following  authorities. 

First.  When  the  husband^s  estate  for  life  will  not  Where 
absolutely  mei^  in  the  fee  descended  upon  him  as  ^^**^^*^ 
heir,  but  sub  modo  only,  viz.  to  separate  again  on  the  not  merge 
happening  is!  the  events  upon  which  contingent  re-  *^®  ^**^ . 
mainders  supported  by  the  estate  for  life  were  to  take 
effect,  and  thereby  necessarily  rendering  his  wife's  right 
to  dower  uncertain. 

In  the  case  of  Plunket  v.  Holmes  (a\  it  was  re- 
solved that  the  descent  of  the  fee  on  tenant  for  life  did 
not  destroy  the  contingent  remainder.  The  case  was 
this :  one  devised  lands  to  T^  his  eldest  son,  for  life ; 
and  if  T  should  die  without  issue  living  at  his  death. 


(a)  1  Lev.  11.     Raym.  28. 
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Ihen  to  Lf  another  of  the  testator's  sons,  in  fee ;  but 
if  T  should  have  issue  living  at  his  death,  then  to  the 
right  heirs  of  T  for  even  The  testator  died,  and  it 
vras  resolved  that  T  was  tenant  for  life,  (because  the 
limitation  over  was  not  upon  a  dying  without  issue 
generally,  but  was  confined  to  a  dying  without  issue 
then  living),  with  the  remainder  in  fee  in  contingency, 
end  that  the  descent  of  the  fee  upon  him,  as  heir,  at 
the  death  of  his  father,  did  not  destroy  the  contingent 
remainder. 

So  in  the  case  of  Boothby  v.  Vernon  (a),  it  was 
taken  for  granted  that  the  contingency  was  not  de- 
stroyed by  the  descent  of  the  fee.  .A  devised  lands 
to  his  sister  (who  was  his  heir  at  law)  and  her  assigns 
for  her  life,  and  if  she  should  marry,  and  have  issue 
male  of  her  body  living  at  the  time  of  her  death  (both 
of  which  events  happened),  then  to  such  issue  male 
and  his  heirs  male  for  ever ;  but  if  she  should  leave  no 
issue  male  at  her  death,  then  to  G  and  his  heirs  for 
ever.  The  question  respected  the  title  of  the  tes- 
tator's sister's  husband  to  be  tenant  by  the  curtesy  of 
the  lands  so  devised  to  her ;  and  the  Court  held  that 
the  inheritance  was  never  executed  in  possession  in  the 
sister  during  her  life  (notwithstanding  the  inheritance 
descended  on  her),  and  her  husband  could  not  be 
tenant  by  the  curtesy.  It  follows,  therefore,  that  the 
descent  of  the  fee  did  not  merge  her  estate  for  life,  or 
destroy  the  contingency.  So  in  Archer's  case  (J),  not- 
withstanding the  reversion  in  fee  must  have  descended 
on  Robert  (the  devisee  for  life),  upon  the  death  of  his 
father  (the  testator),  yet  he  was  adjudged  to  be  only 
tenant  for  life,  with  contingent  remainder  to  his  next 
heir  male. 

The  above  cases  prove  that  when  the  heir  of  the 
devisor  takes  an  estate  for  life  under  the  will,  and  the 


(a)  9  Mod.  147.  (b)  1  Rep.  66. 
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fee  by  descent  immediate  from  the  testator,  the  par* 
ticular  estate  of  freehold  is  not  merged  so  as  to  defeat 
the  contingent  estates  dependant  upon  it.  And  it  is 
to  be  remarked  that  in  Boothby  v.  Vernon  the  daughter 
having  married  and  left  a  son,  the  union  of  her  estate 
for  life  and  the  fee  inlier  (which,  it  is  presumed,  would 
have  absolutely  merged  the  former  in  the  latter  if  she 
had  left  no  male  issue,  and  intitle  her  husband  to 
curtesy)  was  by  that  event  defeated  ab  initio^  so  that 
she  was  considered  as  having  been  seised  of  an  estate  for 
life  only  during  the  marriage,  out  of  which  seisin 
curtesy  could  not  arise;  and  it  is  conceived  that  in 
such  sense  is  to  be  construed  the  language  of  the 
Court  in  that  case. 

Secondly*  When  the  husband's  estate  for  life  will  be  Where  the 
merged  by  the  descent  of  the  fee  upon  him,  and  intitle  f^^ee  will 

llis  wife  to  dower.  merge  the 

In  the  case  of  Kent  v.  Harpool  (a\  A,  the  father,  ^^  ^ 
being  tenant  for  life,  remainder  to  his  son,  J3,  for  life, 
remainder  to  the  first  son  of  B^  remainder  to  the  heirs 
of  the  body  of  A.  A  died  before  any  son  was  bom  to 
J3.  The  Court  held  the  contingent  remainder  to  the 
first  son  of  B  to  be  destroyed  by  the  descent  of  the 
estate  tail  upon  B. 

So  also  in  the  case  of  Hooker  v.  Hooker  (i),  where 
lands  were  given  to  A  and  his  wife  for  their  lives,  re- 
mainder, to  their  son,  Bj  for  life,  remainder  to  his  first 
and  other  son  and  sons  in  tail,  with  remainder  to  ^  in 
fee*  A  and  his  wife  died,  living  B^  who  afterwards 
died,  without  ever  having  a  son,  and  leaving  a  widow. 
She  was  held  to  be  intitled  to  dower ;  for  upon  the 
death  of  A  and  his  wife,  the  fee-simple,  which  was 
limited  to  A^  descended  upon  By  his  son  and  heir,  the 
effect  of  which  was  to  merge  B*s  particular  estate  for 


(a)  1  Ventr.  306.  T.  Jones,  76.        (h)  Hooker  v.  Hooker,  Rep. 
temp.  Hardw.  13.    2  Barn.  K.  B.  200.  232.  279. 


366  Do'wer.  [Chap.  9. 

iifei  and  consequently  to  destroy  the  contingent  re- 
mainder in  tail  depending  upon  it ;  so  that  during  the 
marriage  B  became  actually  seised  of  the  freehold  and 
inheritance  in  the  lands. 

Upon  the  same  principle,  if  husband  and  wife  be 
tenants  in  special  tail,  with  remainder  to  the  right  heirs 
of  the  husband^  and  the  wife  die  without  issue,  and  then 
her  husband  marries  again,  and  dies,  his  second  wife 
will  be  intitled  to  dower,  because  her  husband,  upon 
the  death  of  his  first  wife  without  leaving  issue,  became 
tenant  in  tail  after  possibility  of  issue  extinct^  viz.  for 
his  life ;  which  estate,  meeting  with  the  remainder  in 
fee  in  him,  became  merged  in  it,  by  which  means  the 
husband  was  actually  seised  of  the  freehold  and  inheri- 
tance of  the  premises  during  the  marriage ;  which  seisin 
intitled  his  second  wife  to  dower  (a). 
Dower  at-  5.  If  an  estate  be  limited  to  such  uses  as  the  husband 

lWtotiOTi*to  ^^  appoint,  and  in  default  of  appointment  to  him  in 
husband  in  fee,  it  is  settled  that  he  is  seised  of  the  inheritance 
f(M  m  defeult  m^^ji  \y^  exercise  the  power  (6).  His  widow,  tbereforet 
pointment.  wiU  be  intitled  to  dower  if  the  power  remain  unexecuted* 
But  dower  [Whether  the  exercise  of  the  power  of  appointment 
defeated  bv  by  the  husband  will  defeat  his  wife's  right  of  dower,  is 
the  power.      ^  question  which  was  formerly  the  subject  of  much  dis* 

cussion.     In  two  recent  cases  (c)  it  has  been  decided, 

in  conformity  with  the  opinion  intimated  by  hord 

Mldon  (d)j  that  the  inheritance  vests  in  the  appointee, 

discharged  from  the  right  of  dower.] 

No  dower  6.  Of  an  estate  holden  by  the  husband  in  joint' 

^^iS**^    /wiwcy  his  widow  will  not  be  intitled  to  dower  if  he 

tenancy,        die  before  the  other  joint-tenant ;  because  the  surviving 

except  the 

husband  - — ■ — ^ — . 

survive  the  ^ 

tS^t!^^"^  (^)  ^  ®^^-  ^'^'-  ^''^^  P^-  ^^        '        (*)  Cunningham  y.  Moody, 

1  Ves.  sen.  174.  Smith  v.  Camelfbrd,  2  Ves.  jun.  698.  Doe  v. 
Martin,  4  Term  Rep.  39.  Doe  v.  Weller,  7  Term  Rep.  478.  See 
also  10  Ves.  263-5.  (c)  Ray  v.  Fung,  5  Madd.  310.  5  Bam  and 
Aid.  561.  Moreton  v.  Lees,  cit  ib.,  and  Sugden  on  Powers,  dd  ed. 
p.  339.  (cO  10  Ves.  266'. 
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joint-tenant  claims  paramount  the  widow's  title,  viz.  by 
survivorship  under  the  original  conveyance.  If,  there- 
fore, lands  be  given  to  two  men,  and  to  the  heirs  of 
their  two  bodies  begotten,  and  one  dies  in  the  lifetime 
of  his  companion,  leaving  a  widow,  she  will  not  be  in- 
titled  to  dower,  for  her  right  to  dower  is  excluded  by 
the  jus  accrescendi  of  the.  surviving  joint-tenant  (a).  In 
this  case  it  appears  that  the  husband  was  not  at  any 
time  during  the  marriage  seised  of  such  a  sole  and 
perfect  estate  of  inheritance  as  was  sufficient  to  create 
a  title  to  dower.  The  necessity  of  which  seisin  may 
be  thus  illustrated  : — 

Suppose  an  estate  to  be  limited  to  two  men  and  the 
heirs  of  the  body  of  one  of  them,  who  marries,  and 
dies,  leaving  issue  and  a  widow ;  and  afterwards  the 
surviving  joint-tenant  diesj  still  the  widow  will  not 
be  intitled  to  dower,  because  the  husband  was  at  no 
period  during  the  coverture  seised  of  such  an  estate  of 
inheritance  in  respect  of  which  a  right  to  endowment 
attached  (&)•  That  title,  however,  would  have  accrued 
if  the  husband  had  survived  his  companion,  for  then 
he  would  have  been  solely  seised  of  a  perfect  estate  in 
tail. 

A  severance  of  the  jointure  by  the  husband  by  an  Nor  if  the 
act  which  at  the  same  time  passes  the  fee  of  his  moiety  ^^  ^^^^^ 
will  not  intitle  his  widow  to  dower.  the  jomt-in- 

Thus»  if  the  husband  and  another  person  be  joint-  ^'moSct  ** 
tenants  in  fee,  and  he  make  a  feoffinent  of  his  moiety,  person. 
and  die,  his  widow  will  not  be  intitled  to  dower,  neither 
in  respect  of  the  old  estate,  because  the  husband  was 
Hot  -solely  seised  of  it,  nor  of  the  new  estate,  because  it 
never  vested  in  him  (c). 

7«  But  the  widows  of  tenants  in  conmion  or  copar-  But  dower 
ceners  may  claim  dower,  since  tenants  in  common  and  f "**^^«*  ?®  • 

J  '  tenancy  in 

common  and 

• — • .  lands  held  in 

coparcenary. 

(a)  Co.  Litt.30.  Litt.  sect.  35.  Perk.  sect.  S24.  (5)  Perk, 
sect.  334.  (c)  Co.  Litt.  31  i. 
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coparceners  have  several  inheritances  which  descend  to 
their  respective  heirs  ;  so  that  a  title  to  dower  neces- 
sarily arises  out  of  the  seisins  of  their  husbands  (a). 

8.  Although  it  be  generally  necessary,  as  before  ap- 
pears, that  the  husband's  seisin  should  be  that  of  an 
estate  of  inheritance,  yet  it  may  happen  that  his  widow 
may  be  intitled  to  dower  when  he  was  in  fact  seised  o{ 
an  estate  for  life  or  possessed  for  years  only.  But 
such  title  is  defective,  since  it  springs  out  of  the  tor- 
tioua  act  of  the  husband,  as  by  his  making  a  feoffinent 
in  fee.  In  such  cases,  however,  the  widow's  right  to 
dower  will,  it  is  presumed,  be  complete  against  the 
feoffee  and  the  persons  claiming  under  him ;  for  the 
feoffee,  by  accepting  the  conveyance,  admits  that  the 
husband  was  seised  in  fee  and  intitled  to  pass  it ;  and 
the  feoffee  and  such  claimants  are  estopped  from  showing 
that  the  husband  had  a  less  estate  (&) :  but  as  against  the 
persons  lawfully  intitled  to  the  lands  upon  the  ex- 
piration of  the  husband's  life  estate  or  term  for  years 
the  widow  cannot  claim  dower,  since  they  are  not  pre- 
vented from  showing  what  interest  her  husband  had  in 
the  premises.  Her  title  to  dower,  therefore,  can  con- 
tinue no  longer  than  whilst  the  estate  of  the  feoffee  is 
permitted  to  endure, 
d^er  where  '^"^^  ^  *  husband,  tenant  fort/ears,  make  a  feoff- 
husband,  ment  in  fee,  his  widow  will  be  intitled  to  dower  against 
tenant  to      the/eoffee  and  his  heirs  (c),  but  not,  it  is  conceived, 

yean  or  for  ••■i/»i  A  •  ^ 

life,  makes  a  againift  the  lawful  owners  after  they  have  determmea 
feofoient       tiie  estate  of  the  feoffee.     And  as  the  like  principle 

applies  to  a  feoffment  in  fee  made  by  a  husband,  tenant 

for  life^  it  is  presumed  that  the  same  law  will  prevail* 

This  distinction  may  be  reconciled  with  the  books. 

Accordingly  it  is  stated  in  Brooke^s  abridgment  (d)f 

that,  in  the  last   case,  the  widow  should  not  have 

(a)  Litt.  sect*  45.  (i)  Sec  Henley  v.  Webb,  5  MadA  407. 

(€)  Taylpr's  case,  cited  1  Sir  W.  Jones,  317.  (d)  Tit  Dower* 

fo.  235,  b.  pL  30. 
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dower,  which  is  perfectly  correct,  if  it  be  understood  to 
apply  as  against  the  persons  in  remiunder  or  reversion, 
and  not  the  feofiee.     Again, 

Eolle  in  his  abridgment  (a),  states,  upon  the  au- 
thority of  the  year  book  (&),  that  if  husband,  tenant 
for  life,  grant  a  lease  pur  autre  vie  and  die,  his  widow 
shall  not  hare  dower.  The  reason  is  apparent;  the 
lessee  by  acceptance  of  the  lease  did  not  necessarily 
admit  a  fee  in  the  husband,  but  merely  that  he  had  a 
power  of  demising  for  the  life  of  some  person  other 
than  himself.  The  lessee,  therefore,  not  being  estopped 
to  show  the  husband's  interest  in  bar  to  the  widow's 
claim,  such  claim  must  be  disappointed  for  want  of 
the  seisin  of  the  husband  of  an  estate  of  inheritance. 

The  like  principle  which  intitles  the  widow  of  a  hus-  On  the  same 
band,  tenant  for  life  or  for  years,  to  endowment  upon  ^^ow  rf 
a  defeasible  estate  of  inheritance  created  and  passed  by  persons 
his  feoffment  to  his  feoffee,  also  intitles  the  widow  of  f^^ie  inh^ 
the  feoffee  to  dower  against  his  heir,  so  long  as  such  ritances  are 
defeasible  estate  is  allowed  to  continue.     And,  in  other  ^^^^  ^ 
instances,  if  a  husband  become  seised  of  a  defeasible  against  the 
estate  of  inheritance,  his  widow  will  be  intitled  to  J^jj^"* 
dower  during  its  continuance. 

Thus,  if  tenant  in  tail  convey  his  estate  hy^ne,  to  So  tHat  wl- 
A  and  his  heirs,  A's  widow  will  be  intitled  to  dower  so  ^^"^  "ilTl 

usee  m  nne 

long  as  the  estate  tail  continues,  for  the  issue  in  tail  levied  by 
are  barred  by  the  fine ;  but  on  failure  of  issue,  the  per-  *®^*  ^^^ 
sons  in  remainder  will  be  intitled  to  the  estate  dis-  whilst  there 
charged  from  the  widow's  dower  (o).     Again,  I!^"*'*^  ^ 

If  husband  and  wife,  lessees  for  their  lives,  surrender  g^  ^  ig 
the  estate  to  the  person  in  reversion,  whereby  the  hus-  widow  of  re- 
band's  life  interest  is  merged,  and  that  of  his  wife  is  ^^iXLui- 
also  merged  sub  modOj  i.  e.  subject  to  her  election  after  ble  sur- 
her  husband's  death  j  although  the  actual  seisin  of  the  J^f*"j^ 

the  interest 
'■  surrendered 

continues, 
(fl)  Tit.  Dower,  p.  676,  pi.  45.        (6)  3  Hen.  4.  (}.        (c)  Sey- 
ynor's  case,  10  Rep.  95,  b.  96. 
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husband  of  the  freehold  and  inheritance  by  the  sur- 
render is  defeasible  by  the  wife  after  her  husband's 
decease,  yet  if  the  reversioner  die  before  the  husband 
or  his  wife's  election,  the  widow  of  the  reversioner  will, 
in  the  interim,  be  intitled  to  dower  (a). 

So  also,  if  a  tenant  for  life  surrender  or  grant  his 

estate  to  the  husband  (the  reversioner),  defeasible  upon 

a  subsequent  condition,  the  reversioner's  widow  will  be 

intitled  to  be  endowed  until  the  condition  be  broken  (6). 

Again, 

Widow,  also.       If  tenant  in  tail,  by  bargain  and  sale,  or  lease  and 

or  rel^ee^'  release,  purport  to  convey  the  estate  to  the  husband  in 

of  tenant  in    fee,  and  the  husband  dies,  living  the  tenant  in  tail,  the 

able  80  long    husband's  widow  will  be  intitled  to  dower  against  his 

•8  tenant  in    heir  during  the  life  of  the  bai^gainor  or  releasor,  and 

ta  Uvea.       xmiA  she  be  evicted  by  the  issue  in  tail ;  yet  nothing 

in  fact  passed  by  the  conveyance  but  a  base  fee»  de* 

scendible  to  the  heirs  of  the  bargainee  during  the  life 

of  the  tenant  in  tail  (c).     And  the  law  will  be  the 

same  when  the  subject  so  disposed  of  by  tenant  in  taQ 

lies  in  grant ;  as  rents,  commons,  advowsons,  &c.    But 

And  if  a  fine  if  the  tenant  in  tail  had  levied  a  fine  in  affirmance  of 

vied,  then      ^^e  above  conveyance,  the  title  of  the  bargainee  or  le- 

her  dower       leasee  would  not  be  impeachable  whilst  there  remained 

defeated        ^^7  ^^^^^  inheritable  under  the  intail,  and  consequently 

whilst  there    his  widow's  right  to  dower  could  not  be  sooner  defeated 

taU.^  ^  "^     *han  upon  the  failure  of  such  issue. 

Power  at-  9-  It  has  been  before  noticed,  that  in  order  to  in* 

tachea  to  re-   title  the  widow  to  a  sure  and  perfect  estate  in  dower^ 

remainders     ^^^  ^^^  requires  a  seisin  in  the  husband  of  the  freehold 

^pectant  on  and  the  inheritance  semel  et  mtvly  and  it  has  been 

mination'of    ^l^own  that  if  the  freehold  and  the  inheritance  in  the 

terms  for       husband  be  separated  by  an  interposed  estate  for  l^ 

y^"'  which  continues  during   the    marriage,   and  is  not 


(a)  1  RoU.  Abt  077,  pi.  30.         {h)  IWd.  pi.  20.        (c)  1 0  Rep. 
96,  and  see  Neville  v.  Rivers^  suproy  p.  1 1. 
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waivable  by  the  tenant  for  life»  sucb  a  separation  will 
prevent  a  title  ta  dower  arising  for  the  widow.  If. 
however,  the  interposed  estate  be  merely  a  chattel  in- 
terest, as  such  an  interest  will  not  prevent  the  union  of 
the  freehold  and  the  inheritance  in  the  husband,  his 
widow  will  be  intitled  to  dower. 

Thu5»  if  the  husband  be  seised  for  life/ remainder  to 
A  for^  term  of  years,  remainder  to  himself  in  fee  or  in 
tail ;  or  if  at  the  time  of  the  marriage  the  estate  be  sub- 
ject to  any  other  chattel-interests,  his  widow  will  be 
intitled  to  dower,  subject  to  those  interests*     An  in- 
stance of  the  first  case  ha&  been  already  adverted  to  (a). 
Also,  at  law,  if  the  husband,  previously  to  his  mar-  ip^ithacww/ 
riage,  demise  his  lands  for  a  term  of  years  without  a  exectaioat 
rent,  his  widow  will  he  intitled  to  endowment  of  the  theteraaf 
i^eversion,  with  a  stay  of  execution  during  the  term. 
And  if  he  reserve  a  rent  upon  the  lease  his  widow  will  But  widow 
be  intitled  to  dower  of  a  third  part  of  it,  as  incident  to  ^^j^ ^  ^f  ^.^^ 
the  reversion  (b).     So  also,  if  the  husband's  estate  be  reserved 
subject  to  a  mortgage  for  a  term  of  years  at  and  during 
the  marriage,  the  widow's  right  of  dower  will  attach  to 
the  reversion  upon  the  expiration  of  the  term,  and  not. 
sooner.     At  law  there  is  no  difference  whether  the 
mortgage  be  satisfied  or  not,  if  the  term  be  subsisting ;  If  the  terms 
but  in  equity  if  the  mortgage  be  paid  off,  and  the  term  ^^^J^fi^^ 
therefore  satisfied,  the  widow  will  be  intitled  as  against  widow  is  in-  . 
her  husband's  heir  or  devisee  to  a  removal  of  the  legal  d^wlmme- 
impediment  of  the  outstanding  term,  and  to  be  imme"  diately,  in 
diateiu  endowed  (c).     But  if  the  mortgage  be  a  sub-  ^^^T* 

,    ,  *^  ^  -^  o^  against  an 

sisting  charge  at  the  husband's  death,  then,  although  heir.or  de- 
the  widow  will  be  intitled  to  immediate  endowment  of  n^'V  th 
the  reversion,  yet  it  is  upon  the  terms  of  keeping  down  be  unsatis- 
a  third  part  of  the  interest.    In  regard  to  the  mort-  -■  ^^  ™^'*" 

'^  °  gage  terms^ 

— :: she  must 

keep  down 
(a)  Suprn^  p.  360.        (b)  1  Roll.  Abr.  678,  pi.  7—8.    Co.  Litt.   one-third  of 

32.    Stooghton  v.  Leigh,  1  Tannt.  Rep.  402,  stated  supra,  p.  342.  the  interest. 
(c)  Hitddn  v.  Hitohin,  Pse.  Ch.  133.    Ward  ▼.  Dudley,  Pi«.  Ch. 
241..    See  chap.  M,  sect.  2. 
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Semble  that 
dower  at- 
taches on  a 
seisin  sub- 
jected to  a 
chattel  in- 
terest in  exe- 
cutors to  pay- 
debts. 


gagee,  the  widow  is  liable  to  be  called  upon  for  payment 
of  the  whole  debt,  or  to  be  foreclosed.  And  if  she 
discharge  the  demand  sKe  will  be  at  liberty  to  hold  the 
estate  until  she  be  reimbursed  what  she  paid  beyond 
her  proportion  as  tenant  for  life  of  a  third  part  of  the 
lands  {a).  That  propolrtion,  by  the  old  rule,  was  a 
third  of  the  principal ;  but  according  to  the  modem  rule 
now  established  in  regard  to  the  proportions  of  fines 
to  be  contributed  by  tenants  for  life  and  the  persons 
in  remainder  upon  renewals  of  leases,  it  is  presumed 
that  the  amount  of  her  contribution  will  depend  upon 
the  Value  of  her  life,  in  estimating  which,  her  age,  &c. 
are  to  be  considered  (b).  The  distinctions  prevailing 
in  equity,  in  regard  to  the  widow's  title  to  dower 
against  a  purchaser-  of  the  estate  for  a  valuable  con- 
sideration, are  reserved  for  consideration  in  the  second 
section  of  the  eleventh  chapter. 

Another  instance  of  a  chattel  interest  not  excluding 
the  wife  from  dower  may  occur,  as  in  the  following 
case: 

Suppose  A  to  devise  his  estate  to  his  executor  for  the 
payment  of  debts,  and  after  the  discharge  of  them,  to 
his  son  in  tail ;  that  the  son  married  and  died  before 
the  debts  were  paid,  leaving  a  widow ;  it  seems  that 


(a)  Palmes  v.  Danhj,  Pre.  Ch.  137.  Hamilton  v.  Mohun,  1 P- 
W.  1 18.  VTilliams  v.  Wray,  Pirec.  Ch.  151.  1  P.  W.  137.  Squire 
V.  Compton,  2  Eq.  Ca.  Ab-  387.  9  Vin,  Ab.  227.  (*)  ^^^ 
Y.  White,  9  Ves,  554.  But  the  rale  of  contribution  to  fines  paid  on 
renewal  does  not  apply  to  mortgages,  with  respect  to  which  the 
tenant  for  life  contributes  only  the  interest  for  his  life  (9  Ves.  560. 
6  Ves.  107.)  And  by  analc^  it  seems  that  if  a  dowress  pay»rf 
the  mortgage  and  is  afterwards  redeemed,  she  will  be  cbaiged  m 
the  account  with  one-third  of  the  interest,  and  will  be  allowed  one- 
third  of  the  rents  and  profits,  and  that  she  will  hold  the  share  w^^h 
will  be  assigned  to  her  subject  to  the  payment  of  one-third  of  tfl 
interest  during  her  life.  This  is  of  course  upon  the  sopp^^ 
that  the  husband's  personal  estate  is  either  not.liable  or  ^  *^' 
cient  to  exonerate  his  real  estate  from  the  mortgage. 
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she  shall  have  dower  (a),  because  the  interest  in  the 
executor  was  merely  a  chattel  (&),  so.  that  the  freehold 
and  inheritance  vested  in  the  son  upon  his  father's 
death,  of  which  he  was  actually  seised  during  the  mar- 
riage. The  endowment,  however,  cannot  take  place 
until  all  the  debts  have  been  satisfied. 

Upon  the  same  principle  it  is  presumed,  that  if  the  or  subject  to 
husband's  seisin  of  the  inheritance  during  the  marriage  inerdumt 
be  subject  to  a  statute-merchant,  statute-staple,  or  to  &c. 
an  elegit,  the  wife's  dower  will  attach,  since  those 
estates  are  but  chattel  interests  (c). 

10.  It  is  not  necessary  to  the  wife's  perfect  title  to  As  to  in^ 
dower  in  her  husband's  freehold  estates  that  the  seisin  *'?'f'«^^^'« 

.  .      .  seisins  01 

of  her  husband  should  continue  until  his  death.     It  is  husband  in- 
sufficient if  he  be  beneficially  seised  of  a  lawful  estate  of  ^^^  ^ 
freehold  and  inheritance  at  any  period  during  the  mar-  dower, 
riage,  and  if  for  an  instant  only  (rf).     This  was  curiously 
exemplified  in  the  case  of  Broughton  v.  Randal  (e).   A 
father  was  tenant  for  life,,  remainder  to  his  son  in  tail, 
remainder  to  the  right  heirs  of  Jthe.  father.     Both  of 
them  were  attainted  of  felony,  and  executed  together. 
The  son  had  no  issue,  and  the  father  left  a  widow. 
Evidence  was  given  of  the  father  having  moved  or 
struggled  after  the  son,  and  the  father's  widow  claimed 
dower  of  the  estate,  and  it  was  adjudged  to  her  (^f ). 
The  principle  appears  to  be  this  ;  that  the  instant  the 
father  survived  the  son,  the  estate  for  life  of  the  father, 
united  with  the  remainder  in  fee  limited  to  him  upon 
the  determination  of  the  vested  estate  tail  in  the  son, 
so  that  the  less  estate  having  merged  in  the  greater. 


(n)  Hitchens  v.  Hitchens,  2  Vem.  403.  S.  C.  Free,  in  Cb.  133. 
2  Freem.31 1.  (A)  Co.  Litt.  42.  (c)  Co.  Lilt.  42.  (d)  See 
Henley  v.  Webb^  5  Madd.  407-  cited  ante,  p.  358.  (e)  Noy,  64. 
Cro.  EIle*  503.  In  the  latter  book  the  case  is  somewhat  differently 
reported.  (/)  With  respect  to  questions  of  survivorship  be- 

tween persons  perishing  by  the  same  calamity^  see  Taylor  v.  Diplock, 
2  PhiU.  261. 
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When  not. 


Copyholds 
are  excep- 
tions to  the 
general  rule, 
that  the  hus- 
band need 
not  to  con- 
tinue seised 
up  to  the  pe- 
riod of  his 
death  in  or- 
der to  intitle 
widow  to 
dower. 

If  the  cus- 
tom^ then^ 
require  a 
seisin  at  hus- 
band's deaths 
and  he  be 
bankrupt, 
and  an  as- 
signment of 
his  property 


the  father  became  sdsed  of  the  freebold  and  inheritance 
for  a  momcfit  during  the  marriage,  to  which  dower 
attached  itself. 

But  if  the  instantaneous  seisin  be  merely  transitory^ 
I.  e,  when  the  very  same  act  by  which  the  husband  ac- 
quires the  fee,  takes  it  out  of  him,  so  that  he  is  merely 
the  conduit  for  passing  it,  and  takes  no  interest,  such  a 
momentary  seisin  will  not  intitle  his  widow  to  dower. 
In  order  to  illustrate  this. 

If  lands  be  granted  to  the  husband  and  his  heirs  by 
a  fine,,  who  immediately  by  the  same  fine  renders  it 
back  to  the  conusor,  the  husband's  widow  will  not  be  in- 
titled  to  dower  of  such  an  instantaneous  seisin  (a). 

Upon  similar  principle,  if  the  husband  be  lord  of  a 
manor,  and  he  accept  a  surrender  from  a  copyhold 
tenant,  and  re-grant  the  estate  by  copy,  his  widow 
cannot  claim  dower  (Jb). 

Exception,  however,  must  be  made  to  the  above 
proposition,  that  the  continuance  of  the  husband's  seisin 
to  his  death  is  unnecessary  in  order  to  create  a  title  to 
dower,  when  such  title  is  not  founded  ^upon  the  genend 
law,  but  upon  particular  custom,  as  in  th;e  instance  of 
copyholds.  For  since  it  is  custom  that  gives  the  right, 
and  is  to  be  construed  strictly,  as  it  has  been  before 
observed  (c),  th6  widow  must  derive  h^r  title  predsely 
according  to  its  directions. 

Suppose,  then,  the  husband  to  be  seised  of  a  copy- 
hold of  inheritance,  and  the  custom  of  the  manor  to 
allow  the  wives  of  copyholders,  dying  tenants,  frese- 
bench ;  if  the  husband  become  bankrupt,  and  the  com- 
missioners sell  and  convey  the  copyhold  to  a  purchaser 
by  bargain  and  sale,  but  between  the  date*  of  the  deed 
and  the  enrolment  of  it  the  husband  dies,  and  then  the 
enrolment  is  made  in  due  time,  his  widow  will  not  be 


(a)  Dixon  v.  Harrison^  Vaugh.  41.     Cro.  Car.    191.    Cd.  Litt. 
31,  b. .        (b)  Sneyd  v.  Sneyd,  1  Atk.  142.         (c)  Snpra,  p.  359. 
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ioititled  to  dower.  The  reason  is,  that  the  husband  be  made,  but 
did  not  die  seised  of  the  copyhold  as  required  by  the  it^i>eenroUed^ 
custom  (a),  the  enrolment  having  relation  to  the  date  cnroknent 

In  the  above  case  the  custom  required  the. husband  dower, 
to  be  seised  of  the  estate  at  his  death.     But  if  the  andtbelaw^ 
custom  be  silent  as  to  that,  and  intitle  generally  the  ^thouTuie 
widows  of  copyholders  to  dower  or  freebench,  it  would  custom  be 
Sjeem  that  in  such  case  also  the  husband's  seisin  at  hia  ^^^  ^.  ^^ 
death  is  necessary ;  for  the  widow  has  not,  in  these  continuing 
cases,  an  initiate  title  to  freebench  during  the  marriage,  seised. 
as  at  common  law,  but  only  a  conditional  inception  of 
title  (A).      And  in  Godwin  v.    TVinsmore  (c).   Lord 
Hardmcke  observed,  "that  freebench  was  merely  a 
widow'$  estate  in  such  lands  as  the  husband  died  seised 
of,  not  that  he  was  seised  of  during  the  coverture,  as 
dower  was  (rf)." 

11.  It  may  happen  that  the  freehold  estate  of  in-  As  to 
heritance  of  which  the  husband  was  seised  during  the  ^  ^^l^  ^ 
marriage  may  be  determined  during  his  life  or  after-  when  bus- 
wards.     This  may  be  the  case  where  his  seisin  depends  ^^  egtat^^*^" 
upon  the  acquiescence  of  persons  having  a  lawful  title  naturally 
to  the  estate,  as  in  the  instance  before  given  of  his  ^^^^^/^  " 
seisin  of  a  defeasible  estate  of  inheritance  (e)  j  or,  by 
the  natural  expiration  of  his  interest  j  or,  upon  an 
event  mentioned  in  the  instrument  creating  the  estate, 
but  not  disturbing  or  over-reaching  his  past  seisin  j  or, 
by  a  condition  which  defeats  such  seisin  ab  initio  ;  or, 
by  the  title  of  persons  to  the  estate  at  the  time  of  the 
marriage,  which  will  have  the  same  effect. 

Since  the  widow's  title  to  indefeasible  dower  de- 
pends upon  and  arises  out  of  the  lawful  seisin  of  her 


(a)  Parker  v.  Meefce,  Cro.  Car.  568.        (fi)  Cartb.  275.  2  Term 
Rep.  580.  (c)  2  Atk.  526.  {d)  But  tbe  widow  may  by 

special  custom  be  intitled  to  freebencb  of  tbe  copybolds  of  wbicb 
ber  busband  was  seised  at  any  time  during  tbe  coverture.  See 
Watkins  on  Copybolds^  vol.  2,  p.  73.  note.  (e)  Supra,  p.  369. 
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iiusband,  it  is  perceivable,  that  in  some  of  the  above 

cases  she  will  be  intitled  to  it,  and  in  others  not.    I 

shall  consider  each  ca«e  in  its  order,  with  the  exception 

of  the  first,  as  it  has  been  treated  of  in  a  former 

page  {a). 

Widow  in-  So  favourably  disposed  is  the  law  to  the  title  of  dower 

dower,  al-      (^  ^^^  ^^^^^  ^^'^  creation),  that  although  the  dowable 

though  her     estate  naturally  determine,  it  will  be  considered  stiU  to 

estate  or  8ei«  subsist,  in  order  that  the  widow  may  hold  her  dower 

sin  naturally  out  of  it  during  her  life. 

^  Thus,  if  the  husband  be  donee  in  tail  and  die  with- 

out issue,  by  which  event  the  estate  tail  is  naturally  de- 
termined, and  the  donor  enters,  yet  the  husband's  widow 
But  if  a  reot  ^"^^  ^  intitled  to  dower  of  a  third  part  of  it  {hi).  And 
be  reserved  if  a  rent  were  reserved  upon  the  grant,  she  will  be 
the^^totT^  liable  to  pay  a  third  of  its  amount  to  the  donor  or  his 
widow  must  heirs  ;  for  although  it  became  extinct  upon  the  death 
thfrd  oHt  t  ^^  ^^  tenant  in  tail  without  issue,  justice  required 
him.  that  if  a  third  part  of  the  estate  out  of  which  it  was 

payable  was  continued  in  favour  of  the  widow  for  her 
life,  one  third  of  the  rent  should  have  the  like  conti- 
nuance in  favour  of  the  donor  and  his  heirs  (c). 
Distinction         But  a  distinction  must  be  made  between  the  widow 
^^^^"JiJjf  of  the  donee  in  tail  and  the  widow  of  the  donor:  ac- 

widowsofthe  ,  .     .       ,  ,  ,  -      v  A 

douor  and      cordingly,  if  in  the  case  last  stated  the  question  had 
the  donee  in   y^^^    whether  the  widow  of  the  donor  should  have 

tail  as  to  ,  •        L 

dower  after    dower  out  of  the  rent  which  had  become  extinct  by 
the  natural    ^^  ^g^th  of  the  donee  in  tail  without  issue,  the  correct 

expiration  of  1^111  1  1  ««, 

the  estate       answer  would  be,  that  she  was  not ;  because  there  was 

tail. 


(«)  Ibid.  (6)  Perk.  sect.  SI 7.    In  Chaplin  v.Chaplin> 

3  P.  W.  230,  it  was  said  that  this  rule  would  not  applj  ^ 
the  case  of  a  rent  created  de  novo^  and  granted  to  the  husband  m 
tail  without  remainders  over;  but  that  upon  his  death  without itfo^* 
his  widow  would  not  be  endowed.  This  distinction  is,  however, 
very  questionable.  See  Co.  Litt.  30.  n.  ».  2.  Jenk.  p.  5.  Fark 
on  Dower,  159.  (r)  Co.  Litt.  241.     Perk.  sect.  431. 

Plow.  155. 
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no  person  in  existence  who  could  be  called  upon  to  pay 
any  rent ;  and  in  lieu  of  dower  of  such  rent  the  donor's 
vddow,  upon  the  determination  of  the  estate  tail,  became 
dowable  of  the  estate  itself,  of  which  in  that  event  he 
became  seised  in  fee  (a). 

[J£  the  husband  be  seized  in  fee,  and  die  without 
heirs,  the  wife  will  be  entitled  to  dower,  as  against  the 
lord  by  escheat  (i).] 

The  next  consideration  is  the  wife's  title  to  dower  Semble^ 
after  the  estate  of  her  husband  has  determined,  before  *^*  ?®^?r 

•  i**iii  •/•  attaches  if 

its  natural  expiration,  by  the  happenmg  of  an  event  husband's 
particularly  mentioned  in  the  instrument  creating  it^  estate  cease* 
but  Without  disturbing  or  over-reaching  his  pnor  seism ;  ^„^^/  expira- 
an  instance  of  which  may  occur,  if  Ay  being  seised  of  tion^  but 
lands  in  fee,  covenant  to  stand  seised  to  the  use  of  ^^^  ^^  ^^. 
himself  and  his  heirs  until  C,  his .  middle  son,  take  a  Jeatmg  his 
wife,  and  aftetwards  to  the  use  of  C  and  his .  heirs.  S^^^"  ***" 

SU1« 

Now,  should  J  die,  and  the  lands  descend  to  JB  his 
heir,  who  also  dies  leaving  a  widow,  and  then  C  marries,  . 
— ^it  has  been  said  that  the  widow  of  B9  the  heir  of  A, 
should  not  have  dower ;  because  the  estate  of  B  de- 
termined by  express  limitation  or  provision  made  in 
the  instrument  before  her  title  to  dower  commenced, 
and  therefore  her  dower,  which  was  derived  out  of  JB's 
seisin,  could  not  continue  longer  than  the  original 
estate.  The  very  case  came  before  the  Court  2V.  8 
Car.  Rot.  1343,  but  no  judgment  was  given,  the  Court 
having  been  equally  divided  in  opinion.     It  is  pre- 


{a)  Fitz.  N.  B.  149.  (6.)  And  if  the  estate  tail  determines  after 
the  husband's  deaths  the  wife's  dower  of  the  rent  will  cease ;  and  it 
seems  that  she  will  not  be  endowed  of  the  land^  her  husband  not 
having  been  seised  of  it  during  the  coverture.  And  so  if  the  grant 
contained  a  clause  of  re-entry  for  nonpayment  of  the  rent^  and  after 
the  husband's  death  the  heir  entered  under  this  clause^  it  seems  that 
the  wife  would  not  be  endowed.     Perk.  317-  (&)  Jenk.  p.  5. 

Bra  Dower,  64.    1  Eden.  193.    See  Watkins  on  Copyholds,  vol  2. 
p.-  85. 
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miinedy  howeyer,  that  in  this  case  the  widow  would  be 
entitled  to  dower,  for  the  reasons  and  upon-  tiie  autho*^ 
rities  mentioned  in  the  chapter  upon  .^^Curtesy"  {a). 

It  is  conceived  that  the  principle  upon  which  the 
widow  is  acknowledged  to  be  intitled  to  dower  after  the 
natural '  determination  of  her  husband's  estate  in  the 
land  in  respect  of  which  her  title  attached,  equally  ap- 
plies to  the  case  last  supposed,  which  principle  is,  that 
the  husband  having  at  some  period  during  the  marriage 
been  seised  of  an  estate  out  of  which  a  title  to  dower 
arose,  although  such  estate  determine  by  any  event 
afterwards  not  defeating  but  determining  the  husband's 
seisin,  the  law  so  favours  this  right  of  the  wife,  which 
was  initiate,  as  to  preserve  and  continue  it  after  the 
estate  which  supported  it  expired. 
Contra,  But  the  case  is  obviously  different  when  the  seisin 

sSk^^r'fl^irf  ^^  '^^  husband  is  defeated  by  a  condition  annexed  to 
hj  entry  of  the  grant ;  fcM"  if  the  donor  enter  for  a  breach  of  it,  the 
donor  for        husband  IS  Considered  as  never  bavins:  been  seised  at 

breach  of  a  ^    ,  ... 

condition  ex-  all ;  the  donor  is  in  of  his  original  estate,  which  over- 
Si^^eed^      reaches  and  defeats  all  the  rights,  &c*,  which  attached 

to  the  intermediate  seisin  of  the  husband,  one  of  which 
was  his  widow's  right  to  dower. 

Thus,  if  husband  feoffee  or  releasee  in  fee  upon  con- 
dition marry,  and  the  feoffor  or  releasor  enter  for  a 
breach  of  it,  and  then  the  feoffee  dies,  his  widow  will 
not  be  intitled  to  dower ;  because  the  entry  of  the 
feoffor  or  releasor  defeated  the  seisin  of  the  feoffee  or 
releasee  in  totOy  and  all  rights  appendant  or  incident  to 
it  (*)• 
or  hj  imoli-  The  result  is  the  same  when  the  condition  is  annexed 
cation  of  law.  ,,y  implication  of  law.     Accordingly,  if  there  be  father 

and  son,  and  the  father  being  seised  in  fee  simple  of 


(a)  Chap.  1.  sect.  5.    See  ako  aome  remndcs  on  tliis  wfo^ 
in  th«  Addenda  at  the  end  of  vol.  2.  {b)  Co.  Litt.  201,  i^ 

Perk.  sect.  311,  312. 
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m  estate  give  it  iu  exchange  to  a  stranger  for  anothw 
egtate,  and  then  dies, — the  son  afterwaids  marries  and 
enters  upon  the  estate  taken  in  exchange;  but  the 
ttrangar  being  evicted  enters  upon  the  estate  given  by 
hiia  in  exchange  to  the  &ther.  Uiider  these  circum- 
stances, the  widow  of  the  son  will  not  be  intitled  to 
doWer  of  this  last  estate ;  because  the  son^s  seisin  was 
entirely  defeated  upon  the  eviction  of  and  entry  by  the 
stranger,  in  consequence  of  the  rnipUed  condition  an- 
nexed to  all  exchanges,  that  if  either  party  be  evicted 
of  the  thing  received  in  exchange  through  the  defect 
of  the  other's  title,  he  shall  return  to  the  possession  of 
his  own ;  and  this  has  relation  to  the  period  of  making 
the  exchange  (a). 

The  principle  of  the  last  case  explains  the  rule  why 
a  widow  shall  not  be  endowed  of  land  given  and  taken 
in  exchange  by  her  husband  during  the  marriage  (ft)  5 
of  both  of  which  her  husband  was  seised,  and  to  both 
of  which  her  dower  attached :  for  if  she  were  allowed 
dower  out  of  both  estates,  and  endowed  of  tiiem  accord- 
ingly, then,  so  soon  as  her  dower  was  assigned  out  of 
her  husband's  lands  given  in  exchange,  her  endowment 
of  those  which  were  accepted  by  him  in  that  transaction 
would  be  defeated  by  the  entry  of  the  owner  of  them 
previously  to  the  exchange,  under  the  implied  condition 
annexed  to  exchanges  by  the  law ;  so  that  the  widow 
could  not  possibly  enjoy  permanent  dower  in  both 
estates.  The  law,  therefore,  in  order  to  protect  her 
against  improvident  exchanges  by  her  husband  of  his 
lauds,  whicb  might  be  injurious  to  her  right  to  dower, 
permits  her  election  to  endowment  out  of  either  of  the 
estates  given  or  accepted  in  exchange,  but  does  not 
allow  her  dower  out  of  both. 

In  truth,  in  all  other  cases,  if  the  husband's  seisin  be  Defeasance 
defeated  by  a  lawful  title  existing  prior  to  the  mar-  ^j^^^^  * 

title  before 
— • — —    marriage  de- 
feats right  to 
(a)  Perk;  vect.  309.            (A)  Co.  Lit*.  31 ,  6,  and  wpra,  p.  347.    dower. 
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Hiis  shown 
in  the  in- 
stance of  par- 
ceners^ Miien 
one  was 
evicted  of  his 
allotted  share 
after  parti- 
tion made 
before  his 
marriage^ 


and  in  cases 
of  disconti- 
nuances and 
remitter. 


riage,  his  wife's  initiate  title  to  dower  will  determine 
with  it ;  for  when  the  person  so  intided  recovers  the 
estate,  it  will  have  relation  back  beyond  the  marriage, 
and  be  attended  with  the  like  consequences  as  the  entry 
of  a  donor  for  a  condition  broken,  which  was  the  sub- 
ject last  considered. 

Thus,  if  two  coparceners  make  partition  of  their 
estate,  and  the  one  marries,  and  the  other  is  impleaded 
in  respect  of  his  allotted  share,  and  he  prays  in  lud  the 
other  coparcener,  who  joins  with  him ;  if  judgment  be 
pronounced  for  the  demandant  against  the  tenant  for 
the  share,  and  that  the  tenant  shall  have  pro  rata  of  the 
part  which  remained  in  the  possession  of  his  companion 
the  husband  coparcener,  and  the  husband  dies,  his 
widow  will  not  be  intitled  to  dower  of  that  which  was 
recovered  from  her  husband  pro  rata;  because  the 
recovery  has  relation  to  the  death  of  the  common 
ancestor,  and  consequently  the  husband's  seisin  of  it  is 
defeated  by  a  title  prior  in  time  to  the  marriage  (a). 

So,  also,  if  tenant  in  tail  discontinue  in  fee,  and  then 
marries,  and  either  disseises  or  takes  back  the  estate 
from  the  discontinuee  to  himself  and  wife  in  tail  or  in 
fee,  and  dies  seised,  leaving  issue, — his  widow  will  not 
be  intitled  to  dower ;  because  the  issue  in  tail  is  re- 
mittedy  which  defeats  ab  initio  the  estate  of  which  the 
husband  was  seised,  together  with  the  right  to  dower 
that  attached  to  it  (6).  Again,  if  the  husband  being 
tenant  in  tail  general^  make  a  feoffinent  in  fee,  and 
retake  an  estate  to  himself  and  his  wife  in  special  tail, 
and  then  his  wife  dies,  and  he  marries  again,  has  issue, 
and  dies, — ^his  second  wife  will  not  be  dowable  of  those 
lands ;  because,  by  the  remitter  of  the  issue  to  the 
general  tail,  the  seisin  of  her.  husband  in  special  tail, 
which  alone  he  had  during  the  second  marriage,  was 
totally  defeated  (c),  as  in  the  preceding  case. 


(a)  Perk.  sect.  310.        {b)  Fitz.  N.  B.  149  (F.)  Co.  Litt  31,  b. 
Dyer,  41,  a.  (c)  Perk.  sect.  302.    Co.  Litt.  31,  b. 
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So,  also,  if  there  be  grandfather,  father,  and  son,  and  if  tbere  be 
the  grandfather  being  seised  of  three  acres  of  land  in  ^^^^**^d 
fee,  marries  and  dies,  upon  which  the  lands  descend  to  the  first  be 
the  father,  who  dies  either  before  or  after  entry,  leaving  ^?*®^®*S 
a  widow  intitled  to  dower,  and  then  the  son  enters  and  widow'srigbt 
endows  his  grandmother  of  one  acre,  who  soon  after  ^®!^  ^ 
dying,  the  father's  widow  claims  a  right  to  endowment 
out  of  the  same  acre,  such  claim  will  not  avail  (a)  ; 
because  the  father's  seisin  of  an  entire  estate  of  inherit- 
ance in  this  acre  was  defeated  ab  initio  by  the  grand- 
mother's endowment ;  by  which  act  her  title  to  dower 
was  consummate  ;  so  that,  in  fact,  the  father  was  seised 
of  no  other  estate  during  the  coverture  than  a  reversion 
in  fee  depending  upon  an  estate  for  life,  viz.  upon  the 
estate  for  life  of  the  grandmother ;  a  seisin  which,  as  it 
has  been  befbre  shown  (6),  is  insufficient  to  create  a 
title  to  dower. 

In  the  last  case  it  is  observable,  that  by  endowfnent 
the  legal  title  of  the  grandmother  was  complete,  and 
that  the  endowment  had  relation  to  the  grandfather's 
seisin  at  his  death,  and  her  estate  was  a  continuance  of 
it,  and  a  defeasance  pro  tanto  of  the  father's  seisin 
ab  initio^  which  only  commenced  at  the  grandfather's 
death.  All  depended  upon  the  endowment,  by  which 
the  grandmother's  title  was  rendered  complete,  and  by 
which  she  was  in  of  her  husband's  estate  immediately 
from  his  decease.  Let  us  simplify  the  above  case,  and 
put  it  thus :  Suppose  that  the  ancestor  of  a  married 
man  dies,  upon  which  he  endows  his  ancestor's  widow 
of  a  third  of  the  lands  which  descended  upon  him  as 
heir,  and  then  also  dies,  his  widow  will  not  be  intitled 
to  be  endowed  of  the  third  assigned  in,  dower  to  his 
ancestor's  widow  ;  but  she  will  be  dowable  out  of  the  Bat  she  will 
remaining  two  thirds So  intitled  also  will  the  father's  J^^^ 

the  remain- 

'  ins  two 

thirds* 
(a)  Co.Litt.31.    .  (6)  5i^ra,  p.  359. 
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widow  be»  in  the  former  casei  out  of  the  remainiiig  two 

acres. 
^  °*^™  It  is  to  such  cases  as  these  that  the  maxim,  Dos  de 
petinon debet  ^^f^ P^ii  f^on  debet,  applies;  for,  where  no  dower  haa 
allies  only  been  actually  aissigned*  the  rule  is  inapplicable;  the 
widow  lias  ^^i^^  seisin  in  the  last  case,  and  the  father's  seisin  in 
been  en-  the  former^  are  not  disturbed  (a).  It  therefore  may 
Her  mere  ^  considered  as  settled,  jthat  the  mere  right  or  title  to 
right  to  en-    dower  in  the  first  widow  will  not  prevent  a  second  from 

T^^  pre-  endowment. 

vent  that  of       Thus,  in  Hitchens  v.  Hitchens  (A),  lands,  subject  to 
^°  ^*      a  title  to  dower,  were  devised  to  a  person  in  fee,  who 

died,  leaving  a  widow ;  the  widow  sued  for  her  dower, 
and  recovered  a  third  part  of  the  whole,  without  any 
regard  to  the  title  of  dower  in  the  widow  of  the  tes- 
tator, who  did  not  put  her  claim  in  suit*  It  was  holden 
by  the  Court,  that  the  testator's  widow  not  having  re* 
covered  her  dower,  it  was  to  be  laid  out  oi  the  case ;  and 
the  dower  of  the  devi3eie's  widow  was  not  therefore  to 
be  lodked  upon  as  4^s  de  dote. 
But  under  It  is  essential,  however,  to  the  exclusion  of  the  second 
m^tlm.         widow  surviving  the  first  from  dower  of  the  third  part 


stances,  se-  of  the  estate  assigned  to  the  first  widow,  that  the  hus^ 
cond  widow    \^^^  of  jbe  first  should  die  seised  of  the  inheritance : 

may  be  m-  , 

titled  to  for  if  he,  during  his  life,  enfeoff  or  convey  it  to  the 
f  ^^'  ^^  husband  oS  the  second  widow,  who  endows  his  (the 
signed  to  the  feoffor's)  widow,  and  dies,  then  after  her  death  the 
the\*^'^'  widow  of  the  feoffee  will  be  intitled  to  endowment  of  a 
death.  third  of  the  part  assigned  in  dower  to  the  widow  of  the 

Whengrand-  feoffor ;  because  the  feoffee  had  a  lawful  seisin  pf  the 
veys  the  in-  inheritance  before  the  death  of  the  feoffor,  viz.  from 
heritanoeto    jbd  date  of  the  conveyance  in  respect  of  which  his 

p^^  son 

widow  became  dowable  in  the  whole  estate,  including 


^mmmm^-^F^ 


(a)  See  G}}b.  ''Dower/'  395.  The  rule  Dm  de  dote  peH  nm 
debet f  extends  to  copyholds.  See  Baker  v.  Beresford,  T.  Raym.  58* 
2  Sid.  K  9.  (b)  2  V«m,  403. 
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the  third  of  it,  which  the  feofibr's  widow  was  intitled-  to 
have  assigned  to  her.     It  is  obvions  that  the  endow- 
ment of  the  first  widow  could  not,  as  in  the  instance 
before  giren,  defeat  the  title  of  the  second  by  avoiding 
the  seisin  of  the  feoffee  (the  husband  of  the  second 
widow),  and  converting  his  seisin  of  it  from  the  feoffor's 
death  into  a  reversion  in  fee  upon  an  estate  of  freehold 
for  the  wife  of  the  first  widow ;  since  the  feoffee's  seisin 
did  not  depend  upon,  but  was  paramount  to,  the  death 
of  the  feoffor,  upon  which  event  alone  the  right  of  the 
first  widow  to  an  estate  for  life  was  consummate :  and 
although  the  endowment  of  the  first  widow  had  the 
effisct  of  drawing  back  out  of  the  feoffee's  seisin  in  fee 
an  estate  for  her  life,  commencing  from  the  death  of 
the  feoffcMT,  yet  it  did  not  over-reach  or  devest  that 
seisin,  but  left  it,  subject  to  her  interest  for  life,  liable 
to  all  the  claims  which  the  feoffee  had  created  upon  it, 
and  to  all  the  rights  which  the  law  had  attached  to  it, 
ooe  of  which  was  his  widow's  title  to  dower  out  of  the    . 
whole.     The  necessary  consequence  therefore  is,  as  it 
has  been  stated,  that  if  the  second  widow  survive  the 
first,  she  will  be  dowable  of  the  third  which  had  been 
assigned  in  dower  to  the  first  widow  (a)- 

The  time  and  person  to  whom  dower  \%^rst  aa« 
signed,  sny  also  alter  the  rights  of  the  parties  in  the 
ease  before  adduced  of  grandfather,  fiither,  asid  son. 

Thus,  if  the  father's  widow  be  endowed  by  the  son  Or  when  tlie 
h^ore  the  grandmother,  and  the  latt^  recover  the  acre  ^^  j^  ^ 
firom   the  mother,— -the  mother  may  claim  the  acve  dowed  before 
again  after  the  grandmother's  death ;  because  by  the 
endowment  the  mother  became  seised  of  die  legal  fiaee- 
hold  for  her  life ;  and  the  recovery  of  the  acre  by  the 
grandmother  did  not  defeat  such  estate  m  toto,  but 
during  her  life  only.     The  mother's  estate  for  life; 


.    (a)  C«.  Liu.  3 1 .    Perk.  sect.  315,  and  ase  Gilb. ''  D»w«r/  396. 
and  Bustard's  Case,  4  Rep.  122,  a  and  d. 
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therefore,  being  in  relation  to  herself  a  larger  interest, 
in  consideration  of  law,  than  an  estate  pur  autre  vie, 
viz.  during  the  grandmother's  life,  the  mother  retained 
a  reversionary  interest  in  the  acre,  after  it  was  recovered 
from  her,  expectant  upon  the  grandmother's  death,  on 
the  happening  of  which  event  the  mother  is  intitled  to 
reclaim  the  acre  in  dower ;  but  if  she  had  been  re- 
endowed  by  the  heir  of  another  acre,  in  lieu  of  the  one 
which  was  recovered  from  her,  he  may  re-enter  upon 
it  (a). 
A  mere  rigid      12.  It  has  been  before  observed  (b\  that  there  must 
thHiBwl^d  ^®  *  seisfti  in  the  husband  of  the  inheritance,  either  in 
will  not         fact  or  in  law,  to  intitle  bis  widow  to  dower.     If,  there- 
cTMte^a  title  f^j.^^  j,^  ^jjjy  j^^^^  ^  j^gj^^.  ^f  entry  upon  the  lands,  and 

he  does  not  exercise  it  during  the  marriage,  so  as  to 
obtain  seisin  of  the  inheritance,  no  title  to  dower  can 
arise  to  his  widow.     To  exemplify  this, 
As  an  ex-  Suppose  A  and  B  exchange  estates  under  convey- 

common*kw  ^^^^^  **  common  law,  and  A  enters  upon  the  lands  of 
not  per-'  B  given  in  exchange ;  B  then  marries,  but  dies  without 
^™  "^       having  entered  upon  the  estate  of  J,  accepted  by  him  in 

exchange :  jB's  widow  will  not  be  intitled  to  dower  of 

that  estate,  because,  till  entry,  B  was  not  seised  of  the 

inheritance  either  in  fact  or  in  law  (c). 

Contrih  if  But  the  reader  will  notice,  that  if  this  exchange  had 

change  be      "'^^  made  by  lease,  and  release  under  the  statute  of 

oom^eted      uses  (^,  which  transfers  the  legal  seisin  and  possession 

^(^unEr  *^  *^^  **^®»  ^^  entry  of  B  would  have  been  unneces- 

the  statute  sary,  and  in  that  case  his  widow  would  have  been  in- 

^  "*^*  titled  to  dower.     Again, 

Alao  non-  If  a  person  enfeoff  another  upon  a  condition  to  be 

^^1  of  a  *  performed  on  the  feoffee's  part,  and  afterwards  marry, 

condition  and  then  the  conditicm  is  broken,  but  the  feoffor  dies 

dowoT^^  before  entry,  his  wife  will  not  be  intitled  to  dower  (e). 


(a)  Ca  Litt  31.    Perk.  sect.  316.  (5)  Supra,  p.  359. 

(c)  Perk.  369.  Co.  Litt  50  6.  51  b.  (d)  27  Hen.  8.  chap.  10* 

(e)  Perk.  sect.  S68. 
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So  also  if  a  man  bargain  and  ^ell  lands  to  another  Non-entry 
person  and  his  heirs,  with  a  proviso  that  if  a  particular  ^^^.'  *  P"^ 
act  were  done  the  bargain  and  sale  shall  be  void  ;  and  veyance  by 
afterwards  the  bargainor  marries,  and  then  the  condi-  ^^^^^^  l>e- 
tion  is  broken,  but  before  entry  for  the  breach  the  nage,  deter- 
bargainor  dies ;  his  widow  will  not  be  intitled  to  dower  "»>^g  tlie 
(^a);  because  for  want  of  re-entry  by  the  bargainor,  the  vents  dower; 
estate  of  the  bargainee  was  not  revested,  so  that  at  no 
time  during  the  maniage  the  bargainor  was  seised  of 
the  inheritance  in  the  premises. 

It  is  conceived,  however,  that  if  in  a  conveyance  to  except  ujpon 
uses  it  had  been  declared  that  upon  a  breach  of  the  n^t  Eeing^ 
condition  the  conveyance  should  be  to  the  iise  of  the  complied 
husband  and  his  heirs,  then  that  by  virtue  of  the  statute  ^^^  ^^ 
of  uses,  he  would  have  been  seised  of  the  fee  without  limited  to 
an  entiy,  and  his  widow  in  consequence  intitled*  to  h,^^/in 
endowment  fee.   ^ 

IS.  The  same  principle  which  prevents  a  title  to  Dower  will 
dower  upon  a  mere  right  of  entry  in  the  husband  u^^^^^j.,; 
during  the  coverture,  will  equally  prevent  that  title  right  oi 
arising,  when  the  husband  during  that  period  has  only  ^^^^^^  ^^® 
a  right  oi  action  to  recover  his  estate.  ■ 

Suppose,  then,  a  man  to  be  disseised,  and  the  dis-  instance 
seisor  (after  being  in  peaceable  possession  of  the  estate  geisee's  en- 
for  five  years  (ti)  )  to  die  seised,  upon  which  the  lands  t^  is  tolled 
descend  to  his  heir ;  the  entry  of  the  disseisee  would  be  g^-^j^ . 
tolled  or  taken  away.     Also  suppose  the  disseisee  to 
marry,  and  then  to  die,  his  widow  will  not  be  intitled 
to  dower,  since  there  was  no  seisin  in  the  husband 
during  the  coverture,  but  a  right  of  action  only. 

So  also  if  the  husband  had  commenced  an  action  and  although 

1       ,    .       /,    ,        1.       .  1  r  •        he  recover 

against  the  heir  of  the  disseisor,  but  alter  recovering  judgment,  if 
judgment,  died  before  execution,  his  widow  would  not  he  die  before 
be  dowable,  because  her  husband  was  not  during  the  h^^^ow 

will  not  be 
dowable. 


(a)  6  Rep.  34.  (i)  See  stat.  32  Hen.  8,  c.  35. 
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Nor  will 
dower  arise 
when  the 
husband's 
title  depends 
upon  a  void 
conveyance.  - 

Instance — ^a 
bargain  and 
sale  void  for 
want  of  en- 
rolmept. 


Widow  may 
elect  be- 
tween two 
seisins  of  her 
husband  of 
the  same 
estate. 


marriage  seised,  either  in  fact  or  in  law,  of  the  inherit- 
ance of  the  lands  (a), 

14.  The  same  reasoning  applies  where  the  husband's 
title  to  seisin  of  the  inheritance  depends  upon  a  defec- 
tive instrument  or  conveyance. 

Accordingly,  if  the  husband's  title  to  the  estate 
depend  upon  a  bargain  and  sale  (which,  by  the  statute 
of  Henry  the  eighth  (A),  must  be  enrolled  within  six 
months  after  its  date),  and  he  die  before  the  enrolment, 
but  after  the  expiration  of  the  six  months,  his  widow 
will  not  be  intitled  to  dower  (c),  because  the  bargain 
and  sale  was  void,  and  consequently  there  was  no  seisin 
in  the  husband. 

The  reverse,  however,  would  be  the  case  if  the  hus- 
band had  died  within  the  six  months,  and  the  bargain 
and  sale  had  been  enrolled  within  that  period ;  for  the 
enrolment  has  relation  to  the  date  of  the  bargain  and 
sale,  so  that  the  husband  in  his  lifetime  was  seised  of 
an  estate  of  inheritance  (cf). 

15.  It  may  happen,  that  the  husband  becomes  seised 
of  the  same  estate  at  two  or  more  distinct  periods 
dujing  the  marriage.  In  these  instances,  the  widow 
is  at  liberty  to  elect  of  which  seisin  she  will  be  en- 
dowed. 

Thus,  if  the  husband  were  seised  in  fee,  and  con- 
veyed away  the  estate,  and  then  took  it  back  again 
in  fee  or  in  tail,  his  widow  may  elect  whether  she  will 
be  endowed  upon  the  first  or  second  seisin  (e) ;  the 
exercise  of  which  right  may  be  of  much  consequence 


(fl)  Perk.  sect.  370.  375.  (b)  27  Hen.  8.  chap.  16. 

(c)  Dimmock's  case,  Ow.  149.  (d)  See  Cro.  Gar.  217.  568. 

This  seems  to  be  the  better  opinion,  though  some  of  the  anthorities 
are  at  variance.  See  Gilb.  Uses,  96,  and  Mr.  Sugden's  note,  ibid. 
292.  Sanders  on  Uses,  vol.  2.  p.  64.  Shep.  Toucfast.  226.  Dim- 
mock's Case,  ub.  sup.  S.  C.  Cro.  Jac.  408.  Hob.  156.  (e)  Co. 
Litt.  33. 
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V  to  her,  as  will  appear  when  the  effects  of  assignments 
of  dower  are  afterwards  considered. 

And  if  the  widow  preclude  herself  of  this  right  of  And  she  will 
election,  by  joining  in  a  fine  with  her  husband,  and  *^^owable 
he  take  back  the  same  estate  iii  fee  or  in  tail,  she  will  cond  seisin, 
be  entitled  to  dower  of  this  second  seisin  (a).  [^  she  be 

With  respect  to  the  issue,  in  relation  to  the  widow's  first  by  her 
title  to  dower,  the  birth  of  any  is  not  required,  as  we  ^^®* 
have  seen  that  it  is  in  order  to  found  a  right  to  curtesy. 
But  the  issue  which  might  have  been  bom,  must  be  Of  the  issae 
such  as  by  possibility  might  have  inherited  the  estate.     ^  *®  dower. 

If,  therefore,  a  man  seised  of  lands  in  fee-simple  have 
a  son  by  his  first  wife,  and  after  her  death  marry  a 
second,  she  will  be  intitled  to  dower  of  his  lands,  for 
her  issue  might  by  possibility  have  been  heir  to  and 
inherited  the  estate  after  the  son's  death.  '  So  it  is  if 
the  husband  be  seised  to  him  and  to  the  heirs  of  his 
body  in  tail  general ;  and  for  the  same  reason,  if  the 
husband  be  donee  in  special  tail,  holding  lands  to  him 
and  the  heirs  of  his  body  begotten  on  Jane  his  then  wife, 
she  will  be  intitled  to  dower,  although  there  be  no 
issue,  by  reason  of  the  possibility  there  was  of  her 
having  such  as  were  inheritable ;  but  if  she  happened 
to  die  before  her  husband,  and  he  married  a  second 

'  wife,  this  wife  would  not  be  dowable  of  the  lands  in 
special  tail,  for  her  issue  could  not  by  any  possibility 
inherit  them  performam  doni  (b). 

III.  We  shall  now  consider,  in  their  order,  when, 
and  by  whom,  and  of  what,  and  how  dower  is  to  be 
assigned,  and  the  remedies  for  excessive  assignments. 

Before  entering  upon  the  consideration  of  the  above  Dower  must 
particulars,  I  must  observe,  that  a  widow  is  not  intitled  j>e  assigned 

Den)re  widow 

to  enter  upon  her  third  part  of  the  estate  until  it  has  can  lawfully 
been  duly  assigned  to  her  by  the  heir  or  other  cbm-  enter. 


(o)  Note  5  to  Co.  Litt.  33.  (&)  2  Black.  Com.  131.     Litt. 

sect.  53.    8  Rep.  36.    Cro.  Jac.  615. 
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And  the  as« 
signxnent 
need  not  be 
by  deed. 

When  dower 
is  to  be  as- 
signed. 


Widow's 
Quarantine. 


petent  authority  (a).  This  is  required  not  only  for 
notoriety  to  the  public,  as  to  the  owner  of  the  lands, 
to  enable  them  to  implead  the  tenant,  but  also  to  in- 
title  the  lord  of  the  fee  to  demand  the  heir's  services 
in  respect  of  the  estate  so  holden  ;  for  the  heir  by  his 
entry  becomes  tenant  to  the  lord,  and  the  widow  is 
immediate  tenant  to  the  heir  by  a  kind  of  subinfeuda- 
tion which  is  completed  by  the  assignment  (b) ;  and 
it  is  not  necessary  that  the  assignment  should  be  by 
deed  (c). 

1.  The  first  thing  to  be  considered  is,  when  dower 
is  to  be  assigned. 

The  widow  is  intitled  to  be  endowed  immediately 
after  her  husband's  death ;  and  dower  ought  to  be  as- 
signed to  her  mthin  Jbrty  days  afler  the  happening  of 
that  event:  in  the  mean  time  she  is  intitled  at  the 
common  law,  confirmed  by  Magna  Charta  (rf),  to  re- 
main in  her  husband's  capital  messuage  or  other  dwell- 
ing-house, of  which  she  is  dowable,  for  the  space  of 
forty  days,  and  to  be  supported  de  bonis  viri  (e).  This 
title  of  residence  is  called  the  widow's  Quarantine.  But 
if  she  marry  during  these  days,  or  depart  from  her 
husband's  house  (to  which  she  will  not  be  permitted  to 


(a)  Co.  Litt.  34.  6.  37.  Dall.  100.  And  hence  a  widow  before 
assignment  of  dower  has  not  such  an  interest  as  to  gain  a  settlement^ 
or  to  be  irremoveable  from  the  parish^  unless  she  be  resident  on  the 
premises.  Rex  v.  Northweald  Basset.  2.  Bam  and  Cress.  724. 
But  if  she  resides  on  the  premises  for  forty  days  after  the  death  of 
her  husband,  being  irremoveable  during  that  period,  she  gains  a  set- 
tlement, which  however  is  not  communicated  to  a  second  husband. 
Rex  V.  Painswick.  Burr.  Sett.  Cases,  783.  By  stat.  20.  Geo.  3. 
chap.17.8ec.  12^  if  the  husband  died  seised,  receipt  of  the  profits  of 
the  dower,  without  assignment,  is  sufficient  to  entitle  a  second  hus- 
band to  a  vote  for  the  county.  (b)  2  Black.  Com.  135.  Perk. 
sect.  393.  (c)  Post.  p.  392.  .  (d)  Chap.  7.  (e)  Co. 
Litt.  32  b.  3i  b.  2  last.  17.  Jenk.  284i  pi.  16.  But  see  imtra 
as  to  her  right  to  maintenance.    F.  N.  B.  1 62.  in  maig. 
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tetium  for  thie  remainder  of  the  tiiiie)^  her  right  to 
qiiarantine  determines. 

In  pleading  quarantine,  the  widow  must  show  with  P^ea  of  it. 
certainty  the  period  when  her  husband  died,  and  the 
time  of  the  forty  days  after  (a).     And  if  she  be  evicted 
by  the  heir  or  ter-tenant,  she  is  intitled  to  the  writ  de  \y^|^|.  ^^  ^^^ 
guarantind  habendd  (6),  the  form  of  which  is  given  in  ranting,  &c. 
Fitzherberfs  Natura  Brevium  (c). 

S.  The  next  consideration  is,  ly  whom  dower  is  as- 
signable. 

The  person  by  right  intitled  to  assign  dower,  when  Penon  as- 
a  court  of  law  is  not  resorted  to  for  the  purpose,  is  the  ^&^ 
heir,  or  whoever  may  be  the  owner  of  the  freehold  (d) ;  be  seised  of 
it  being  settled  that  an  assignment  of  dower  cannot  be  ^®  freehold. 
made  by  any  person  who  has  not  a  freehold  in  the 
estate,  or  against  whom  a  writ  of  dower  does  not  lie. 
For  this  last  reason,  it  is  said  that  a  guardian  in  socage  Therefore 
cannot  assign  dower  (e) ;  however,  tenants  by  elegit,  ^?*  ^7  ^^' 
by  statute  staple,  statute  merchant,  or  for  terms  of  cage,  or 
years,  are  incompetent  to  make  a  legal  assignment  tenants  by 
of  dower,  since  they  are  possessed  of  mere  chattel  in-     ^  ' 
terests  (/).  ' 

If  the  heir  be  a  minor,  he  is  notwithstanding  com-  Minority  of 
petent  to  the  assignment  of  dower;  because  he  would  ^^.""^?J?" 
be  obliged  to  do  so  in  a  suit,  in  which  he  would  not  be  assignment. 
permitted  to  take  advantage  of  infancy,  so  as  to  prevent 
an  immediate  assignment,  since  the  widow's  title  to  her 
dower  is  urgent,  it  being  necessary  for  her  immediate  ^ 
support  (g). 

But  it  is  not  necessary  to  the  validity  of  the  assign-  Assignment 

may  be  by  a 
person  seised 

■     ■  of  a  tortious 

freehold. 

(a)  KettiUesby  v.  Kettillesby,  Dyer.  76  h.  {b)  Co.  Litt. 

34  h.  (c)  Page  1 62.  .  (J)  Co.  Litt.  34  h.  {e)  But 

dower  might  have  been  assigned  by  guardian  in  chivalry.    Co.  Litt. 
35.  a.  38  h.  9.  Co.  17.  (/)  Co.  Litt.  35.    Perk.  sect.  404. 

6  Bep.  57  &  (g)  1  Roll.  Abr.  137.  681.    Gore  v.  Perdue, 

Cro.  Eliz.  309. 
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menty  that  the  estate  in  the  person  making  it  should 
be  a  lawful  freehold ;  because  assignment  of  dower  is 
a  legal  obligation  upon  the  tenant  of  the  freehold, 
whether  he  obtain  it  by  right  or  by  wrong ;  and  if  by 
wrong,  the  widow  is  not  obliged  to  wait  for  an  assign- 
ment until  the  heir  thinks  proper  to  enter  and  defeat 
the  tortious  estate,  an  event  which  may  never  happen. 
By  an  abator,       If,  therefore,  an  abator f  disseisor,  or  intrudor  make 

the  assignment,  as  the  lawful  tenant  ought  to  have  done, 
it  will  be  good  and  binding  upon  such  tenant  (a). 
Except  such  But  if  the  tortious  freehold  of  the  assignor  had  been 
acquired^  obtained  by  the  means  or  in  collusion  with  the  widow, 
coUusion  in  order  to  her  beins^  endowed  by  the  abator,  &c., 
^dow  although  the  assignment  would  not  be  void  under  such 

Then  assign-  circumstances,  yet  it  would  be  voidable  by  the  entry  of 
ment  void-      ^j^^  j^gj^  ^^) .  f^^  according  to  Lord  Coke,  "  The  covin 

or  fraud  suffocated  the  widow's  right,  and  the  wrongful 
manner  by  which  the  freehold  was  acquired,  avoided 
the  matter  that  was  lawful ;"  i.  e.  rendered  voidable  the 
endowment,  which  was  made  by  a  person  competent  to 
And  not  re-    make  il.     The  effect  would  have  been  the  same,  i£, 

medied  even  j        ^i  •  ^  ^i  •  ^     /•  j 

by  a  fair  en-   under  those  Circumstances,  the  assignment  of  dower 
dowment  by    had  been  fairly  made,  of  one  equal  third  part  to  the 

widow,  by  the  sheriff,  after  she  had  obtained  a  judgment 
for  her  dower  (c). 

The  law,  however,  only  countenances  the  acts  of 
persons  acquiring  estates  by  wrong,  from  necessity ; 
and  in  the  present  instance  for  the  benefit  of  the  widow, 
whose  endowment  might  otherwise  be  totally  prevented. 
This  inconvenience  being  guarded  against  by  the  means 
above  mentioned,  the  law  then  interferes  to  protect 
the  right  of  the  lawful  heir;  and  lest  he  might  be  in- 
jured by  the  transaction,  it  supports  only  such  assign- 
ments of  dower  by  abators,  &c.,  as  the  heir,  if  he  had 


(a)  Perk.  sect.  394.     Co.  liitt  35.  {h)  Perk.  sect.  395. 

(c)  Co.  Litt.  35. 
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been  in  possession  of  the  lands,  was  bound  to  make ; 
I.  e.  of  a  third  part  of  them.     So  that  if  an  abator,  &c.,  Assignments 
assign  to  the  widow  a  rent  out  of  the  lands,  instead  ^e.  in  order 
of  assigning  a  third  part  of  them  according  to  the  to  bind  the 
common  law,  the  assignment  will  be  void,  the  widow  ^^de  ac- 
not  being  intitled  to  such  an  endowment  \  and  conse-  cording  to 
quently  the  abator,  &c.,  was  not  obliged  or  authorised  g^^hat  as- 
hy law  to  make  such  an  assignment  as,  or  in  satisfaction  signment  of 
of,  dower  (^).  ^,^'j-^. 

Upon  similar  principles,  if  two   persons  be  joint  will  be  void. 
tenants  of  an  estate  under  a  devise  or  conveyance  from  ^nanrnmy 
a  man  whose  widow  is  intitled  to  dower  out  of  it,  and  assign  dower, 
one  joint  tenant  assigns  a  third  part  to  her  for  dower,  j^i^^Sf^^ 
the  assignment  will  be  good  and  obligatory  upon  his  other. 
companion ;  because  he  being  tenant  of  the  freehold, 
per  mis  et  per  tout,  was  competent  and  compellable  to 
make  the  assignment,  which  was  made  according  to  the  Unless  the 
mile  of  the  common  law.  ^^^^ 

But  if  the  joint  tenant  had  assigned  to  the  widow  a  oordine  to 
rent  out  of  the  estate  for  dower,  then  his  companion  J^^®  ^m,^n 
would  not  be  bound  by  the  assignment,  for  the  same  law. 
reasons  which  have  been  before  mentioned,  in  relation 
to  similar  assignments  by  persons  seised  of  tortious  free- 
holds (6). 

So  also,  a  husband  seised  of  lands  jointly  with,  or  in  So  may  hus- 
right  of  his  wife,  may  assign  dower  to  a  woman  intitled  j^jnti^^^h 
to  it,  out  of  the  estate,  and  his  widow  will  not  be  per-  or  in  right  of 
mitted  to  defeat  the  assignment  after  his  death  (c)  ;  but  ^^^  ^j^^ 
it  is  presumed,  upon  the  reasons  before  given,  that  the  assignment 
assignment  must  be  such  as  the  law  authorises  to  be  I^^^^^^ 
made ;  viz.  of  a  third  of  the  lands,  or  the  husband's 
widow  may  avoid  it. 

3.  Having  considered  when,  and  by  whom  dower  is  Ho^  dower 

is  to  be  as- 
signed. 


(a)  Perk.  sect.  397-^98.    Go.  Litt.  35.    6  Rep.  57  b. 

(b)  Perk.  sect.  397.  (c)  1  Roll.  Abr.  681.    Perk.  sect.  399. 
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to  be  assigned,  1  shall  in  the  next  place  proceed  to  con^ 
sider  how  the  assignments*  ought  to  be  made. 

[Dower  may  be  assigned  by  parol.  The  widow  being 
entitled  of  common  right,  nothing  is  required  but  to 
ascertain  her  share ;  and  when  that  is  accomplished  by 
the  assignment,  and  she  has  entered,  the  freehold  vests 
in  her,  without  livery  of  seisin  or  writing  (a).  And 
this  is  true,  not  only  when  the  dower  is  assigned  in  the 
manner  prescribed  by  law,  but  also  where  a  different 
mode  of  assignment  is  adopted  by  agreement,  as  where 
a  rent  issuing  out  of  the  lands  (&),  or  an  undivided 
third  part  (c)  is  allotted  to  the  widow.] 

The  assignment  of  dower  required  by  the  common 
law,  is  of  one  third  part  of  the  lands  or  tenements  of 
which  the  widow  was  dowable,  and  to  be  set  out  by 
metes  and  bounds  where  it  is  practicable,  to  be  held  by 
her  for  life.  Hence  it  appears,  that  the  endowment 
must  be  parcel  of  the  lands  and  tenements  themselves. 

If,  then,  the  heir  or  tenant  assign  to  the  widow, 
without  her  consent,  a  rent  issuing  out  of  such  lands 
or  tenements  for  her  dower,  the  assignment  will  be  in- 
valid, and  therefore  not  obligatory  upon  her  (rf).  But 
if  the  assignment  be  by  indtmture;  to  which  she  is  a 
party,  the  indenture  operating  as  an  estoppel,  she  will 
be  precluded  from  questioning  the  assignment,  and  ex- 
cluded from  any  other  endowment  (e). 

Such  is  the  widow's  common  law  right  of  endow- 
ment, and  the  sheriff  or  tenant  ought  so  to  assign  it. 
If,  then,  the  widow  be  intitled  to  dower  out  of  manors 
and  lands,  the  sheriff  or  ter-tenant  must  assign  to  her 


(a)  Co.  Litt.  35  a.        Row6  v.  Power,  2  N.  R.  1 .  34.        (d)  Co. 
Litt.  34  a.    Jenk.  p.  9.     Perk.  406.    9  Vin.  Ab.  263.  pi.  2. 
(c)  Coots  V.  Lambert.     Co.  Litt.  32  b.n.l.    Sty.  276.  1  Re  Ab. 
682.     2  N.  R.  34.  (d)  Perk.  sect.  406.    Co.  Litt.  34  b. 

(e)  Dyer^  9\,  b,  pi.  12,  Or  if  the  assignment  of  the  rent  be  with- 
out deed^  but  is  accepted  by  her^  it  will  be  equally  binding,  vide 
supra. 
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0116  third  part  of  each,  by  metes  and  bounds  {a).  The 
reason  is,  that  it  is  more  eligible  and  convenient  for  the 
widow  and  tenant  of  the  lands  to  enjoy  their  shares  in 
severalty,  than  in  common.  But  if  the  writ  directed 
to  the  sheriff  command  him  to  deliver  possession  of  a 
third  part  of  all  lands  and  tenements,  &c.,  and  there 
were  lands  in  meadow,  pasture,  and  com,  he  would  act 
in  obedience  to  the  writ  by  assigning  dower  in  toio^ 
out  of  any  of  these  descriptions  of  lands,  and  his  return 
to  the  Court  of  having  done  so  would  be  good  (6). 

It  is  said  (c)  that  if  the  widow  be  dowable  of  three  How  assigii- 
manors,  the  sheriff  may  assign  one  manor  to  her  in  lieu  ^^^^  ^j^^ 
of  dower  out  of  all ;  but  this  is  denied  by  the  Court  in  Husband  died 
an  anonymous  case  in  Moore  (d),  because  the  widow  is  ^jy^  „^ 
intitled,  by  common  right,  to  dower  of  a  third  of  each  now. 
manor.     The  difference  probably  may  be  thus  recon- 
ciled ;  if  the  widow  recover  dower  out  of  three  manors, 
and  the  writ  to  the  sheriff  direct  him  to  assign  it  out  of 
the  three,  then  his  assignment  of  one  manor  for  dower 
but  of  all  will  not  be  good  (e)  ;  but  that  if  the  direc- 
tion in  the  writ  be  general,  to  assign  dower  of  all  lands 
and  tenements  comprised  in  it,  and  the  parties  agree 


(a)   litt.  sect.  36.         (5)  Moore,  19,  pL  66.        (c)  Moore,  19. 
((f)  Page  12,  pi.  47*  (e)  But  perhaps  the  authorities  in  fiayour 

of  this  mode  of  im^ign^ng  dower  would  now  prevail,  if  the  manor  as- 
signed were  equal  in  value  to  one-third  of  the  whole.  It  does  not 
seem  to  be  necessary  in  all  cases,  that  the  widow  should  have  a  third 
of  each  part  of  the  husband's  estates.  Thus  if  the  husband  be  pos- 
sessed of  several  different  mines,  it  is  not  necessary  that  the  sheriff 
should  divide  each  of  them ;  but  he  may  assign  such  a  number  of 
them  as  may  amount  to  one-third  in  value  of  the  whole.  1  Taunt. 
41 1.  See  also  9  Vin.  Ab.  257,  pi.  13,  14.  ibid.  260,  pi.  3.  And  if 
one  of  the  husband's  estates  had  been  aliened  with  warranty,  in  many 
cases  the  whole  of  the  wife's  dower  was  assigned  out  of  the  remain- 
ing estates,  if  Bu£Gicient.  See  post.  Sect.  5.  In  Br.  Dower,  72. 
Littleton  reasons  on  the  supposition  that  the  assignment  is  to  be 
tnade  in  the  same  way  as  under  a  writ  of  partition  or  an  elegit,  where 
a  division  according  to  the  value  is  sufficient.  Clarendon  v.  Homsby, 
IP.  W.  446.   Den  V.  Abingdon.    Dougl.  456.    See  Br.  Elegit.  14. 
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that  one  manor  shall  be  assigned  for  dower  in  respect 
of  all  the  three,  such  assignment  will  be  good  (a). 

The  sheriff  is  a  mere  ministerial  officer,  and  can 
only  assign  dower  according  to  the  rule  of  the  common 
law,  and  the  tenor  of  the  writ  addressed  to  him  by  the 
Court  (&)•  If,  therefore,  the  subject  out  of  which 
dower  is  to  be  assigned,  be  divisible  into  shares,  and 
he  does  not  return  that  he  has  delivered  seisin  of  a 
third  part  of  it  by  metes  and  bounds,  the  assignment 
cannot  be  supported.  Yet  it  is  not  necessary  for  him 
to  state,  in  his  return  to  the  Court,  the  particular  fields 
which  he  has  allotted  for  the  widow's  third ;  it  will  be 
sufficient  if  he  mention  wifh  certainty  and  precision  of 
what  such  third  consists. 

Thus,  in  Howard  v.  Cavendish  (c),  the  sheriff  re- 
turned, that  he  had  delivered  seisin  to  the  widow  "  of 
one  third  part  of  the  honor,  hundred,  tenement,  and 
advowson ;  viz.  of  one  tenement  or  farm  in  C,  called 
W^  then  or  late  in  the  occupation  of  J,  &c.  :'*  con- 
cluding, as  it  is  to  be  inferred,  that  the  delivery  was 
made  by  metes  and  bounds  of  such  of  the  particulars  as 
were  capable  of  it.  It  was  objected  that  the  return  was 
void,  since  the  expressions  "  tenement  or  farm'*  were 
uncertain,  and  that  an  ejectment  for  a  messuage  or 
tenement  ((/),  or  an  indictment  stating  an  entry  into  a 
tenement  or  farm,  was  insufficient,  for  uncertainty. 
But  the  Court  decided  otherwise ;  observing,  that  the 
same  particularity  was  not  required  in  returns  of  as- 
signments of  dower,  as  in  declarations  or  indictments ; 
and  that  '^  messuage  or  tenement,  in  the  tenure  of 
/.  iS>.,"  was  an  usual  and  a  good  return ;  more  espe- 
cially, as  in  the  present  case  the  sheriff  had  stated,  in 


(a)  1  Roll  Abr.  683,  pL  30.  Moore,  19,  pi.  66. 
Ahr.  683,  pi.  35.  (c)  Cro.  Jac.  621,  pi.  18. 

((/)  Contru,  1  Burr.  623,  and  1  Term.  Rep.  11. 


(b)  1  RoU. 
Palm.  264. 
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the  conclusion  of  his  return,  that  he  had  made  a  deli- 
very by  metes  and  bounds  (a). 

•  But  if,  in  assigning  dower,  the  sheriff  discharge  his  Instances 
duty  vexatiously  and  maliciously,  he  will  be  punished  ^rs  miscon- 
by  the  Court,  and  the  assignment  set  aside.     An  in-  ductpu- 
stance  of  this  occurred  in  Howard  v*  Caoendish  (b). 
The  sheriff  returned  that  he  had  assigned  dower  to  the 
widow  of  a  house ;  viz.  a  third  part  of  each  chamber, 
and  that  he  had  chalked  out  each  part  for  her.     It  was 
determined  that  this  was  an  idle  and  malicious  assign- 
ment, and  the  sheriff  was  committed  to  prison. 

The  Court  proceeded  in  the  same  manner  in  a 
case  (c)  where  the  sheriff  refused  to  make  an  equal  al-. 
lotment  for  dower,  in  obedience  to  directions  from  the 
Court,  and  had  been  besides  extortionate  in  his  de- 
mands, taking  from  the  widow  60/.  to  execute  the  writ 
of  execution. 

When  the  property  does  not  admit  of  an  assignment  When  as- 
of  dower  in  severalty,  either  from  the  nature  of  the  ^^^  ^nd 
husband's  interest  in  it,  or  from  the  quality  of  the  bounds  ex- 
thing  itself,  an  assignment  by  metes  and  bounds  will  of 
necessity  be  dispensed  with. 

An  instance  where  the  nature  of  the  husband's  estate 
precludes  an  assignment  of  dower  by  metes  and  bounds, 
occurs  in  the  case  of  a  tenancy  in  common. 

Thus,  if  the  husband  be  tenant  in  common  in  fee  As  in  in- 
with  B,  and  die  before  a  partition,  his  widow's  dower  ^^^  j^ 
must  be  assigned  to  her  to  hold  in  common  also,  and  common  and 
not  in  severalty.     The  reason  is,  that  her  husband  was  «>pa'ce»«"- 
seised  at  his  death  of  his  moiety,  in  common  with  B  \ 
his  widow,  therefore,  succeeding  to  a  third  of  his  in- 
terest for  her  life,  cannot  enjoy  it  otherwise  than  he 
did ;  so  that  she  must  of  necessity  hold  it  in  common 


(a)  See  Den  y.  Abingdon.    Dougl.  456.  .  Fenny  v.  Dnrrant. 
1  Barn.  &  Aid.  40.  .  (6)  Palm.  264.  {e)  Longirille's 

case^  1  Keb.  743. 
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with  her  husband's  heir,  and  with  jB,  the  surviyiDg 
tenant  in  common  (a). 

Upon  the  same  principle,  the  like  law  prevails  in  the 
case  of  coparceners.  But  the  determinations  would 
have  been  different  in  each  case,  if  partition  had  been 
made  before  the  husband's  death ;  for  then  he  would 
have  died,  solely  seised  of  his  moiety,  and  his  widow's 
dower  would  be  capable  of  being  assigned  in  severalty ; 
the  assignment  of  it,  therefore,  ought  to  be  made  by 
metes  and  bounds  (li). 
bvmetMM'd  Instances  of  the  second  class  of  cases,  when  assign- 
bounds  also    ments  of  dower  by  metes  and  bounds  are  excused  from 

wh^dowcr   ^S^^  *^  *^®  natures  of  the  property  in  which  the 

is  of  widow  is  dowable,  are  as  follow : 

Houses,  When  the  thing  is  entire^  as  a  house,  dower  ought 

to  be  assigned  of  so  many  rooms,  and  not  of  a  third 
part  of  it  (c). 

Mills,  Of  a  mill  the  widow  cannot  be  endowed  of  a  third, 

although  she  has  a  freehold  interest  in  it.  The  proper 
assignment  of  dower  in  this  case,  is  either  of  the  third 
toll-dish,  or  of  a  third  of  the  profits ;  and  the  widow 
may  grind  there  toll  free  (rf).  And  if  she  recovered 
judgment  in  a  writ  of  dower  of  a  third  part  of  the  mill, 
it  would  be  erroneous,  and  might  be  reversed  on  a  writ 
of  error  (e). 

Pi8carie8,&Q,      Of  stallage,  a  fair,  an  office,  the  keeping  of  a  park,  a 

piscary,  and  of  courts,  fines,  heriots,  &c.,  the  proper  as- 
signments are  of  one  third  of  the  profits  of  each  (./). 

As  to  mines       Of  open  mines  and  minerals,  the  following  distinc- 

andminerab.  ^Jq^s  jj^ve  been  laid  down  in  regard  to  the  manner  of 

assigning  dower. 

If  the  open  mines  be  within  lands  which  belonged  to 


(fl)  Fite.  N.  B.  149.  (I.)  1  Brownl.  127.            (*)  Perk,  sect 

412.            (c)  Palm.  264.  (d)  Perk.  sect.  415.    Co.  Litt.  32. 

Gflb. ''  Dower/'  397.  <«)  Gilpin  v.  Ckxdoon,  1  Ley.  182. 
(/)  Co.  Litt.  32. 
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the  husband,  the  sheriff  must  estimate  the  annual  value 
of  them,  as  part  of  the  value  of  the  lands  of  which  the 
vridow  is  dowable ;  but  he  need  not  assign  to  her  any 
of  the  mines,  or  any  parts  of  them :  he  may  include  a 
third  of  their  annual  value  in  the  quantity  of  the  lands 
set  out  by  him  by  metes  and  bounds  for  dower,  jp  which 
are  none  of  the  mines  or  minerals.     But  if  he  choose, 
as  he  is  at  liberty  to  do,  to  include  any  of  the  mines  or 
minerals  in  the  assignment,  then  if  the  lands  in  whiph 
they  are,  form  no  parts  of  the  lands  assigned  for  dower, 
he  ought  to  describe  the  mines  specifically :  if,  however, 
the  mines  assigned  be  included  in  the  lands  set  out  in 
dower,  it  is  optional  in  him  to  particularise  them,  since 
they  are  parts  of  the  lands  assigned.     But  the  sheriff 
may  not  adopt  any  of  these  methods ;  he  may  divide 
the  enjojrment  and  perception  of  tlie  profits  of  the  mines 
between  the  parties;   viz.  by  directing  the  separate 
alternate  enjoyment  of  the  whole  for  short  periods, 
proportioned  to  the  share  each  party  had  in  the  subject, 
or  by  giving  to  the  widow  an  adequate  part  of  the 
profits. 

With  respect  to  open  mines  oi:  minerals  of  the  hus- 
band, lying  in  the  lands  of  other  persons,  and  in  which 
his  widow  is  intitled  to  dower,  it  is  to  be  observed, 
that  if  the  assignments  for  dower  of  such  mines  could 
be  made  by  metes  and  bounds,  in  the  manner  lands  are 
required  to  be  divided,  that  method   ought  to  be 
adopted ;  but  since  that  cannot  be  accomplished  without 
preventing  the  parties  from  having  the  proper  enjoyment 
and  perception  of  the  profits,  this  species  of  property 
is  analogous  in  principle  to  those  before  noticed,  in 
which  the  sheriff  is  permitted  to  assign  dower  in  a  spe- 
cial manner.     It  is  not,  therefore,  necessary  that  the 
sheriff  should  divide  each  of  those  mines ;  but  he  may 
assign  such  a  number  of  them  as  amount  to  one  third 
in  value  of  the  whole,  or  he  may  proportion  the  enjoy- 
ment of  such  of  them  as  he  thiidu  proper,  so  as  to  give 
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each  person  a  due  share  of  the  whole,  as  before  men- 
tioned (a). 

The  common  law  mode  of  assigning  dower  of  an 
advowson,  is  the  third  presentation  (6).  And  if  there 
be  advowsons  appendant  to  two  or  more  manors  in 
which  a  widow  is  dowable,  the  assignment  should  be 
of  a  third  part  of  each  manor,  and  of  the  third  presen- 
tation to  each  church  (c). 

With  respect  to  franchises  appendant  to  an  Honor, 
an  assignment  of  a  third  part  of  them  with  a  third  of 
the  Honor,  was  held  good  (d)  \  and  there  appears  to  be 
no  objection  why  a  similar  assignment  of  them  should 
not  be  made  when  they  are  appendant  to  a  manor, 
although  Brooke  (e)  states  the  law  to  the  contrary,  for 
a  reason,  which,  if  good,  equally  tends  to  avoid  the  as- 
signment in  the  other  case ;  viz.  because  the  franchises 
cannot  be  divided. 

In  regard  to  tithes,  in  which  the  widow  is  also  in- 
titled  to  dower,  the  methods  of  assignment  are  next  to 
be  considered. 

It  is  agreed,  that  in  a  writ  of  dower  for  tithes,  the 
demand  must  be  made  with  certainty,  so  that  such  a 
judgment  may  be  given  as  to  enable  the  sheriff  to  ex- 
ecute a  writ  of  execution  founded  upon  it  (jO-  The 
several  kinds  and  natures  of  the  tithes  ought  at  the  least 
to  be  clearly  expressed ;  and  it  was  holden  in  Harpur^s 
case,  that  an  ejectment  for  all  tithes  in  Aj  without 
saying  more,  was  not  good ;  but  it  would  be  otherwise 
if  the  natures  and  kinds  of  them  had  been  generally 
stated,  as  de  quddam  portione  granorumjieni,  lani^  ag- 
nellorum,  &c.  (g).    The  assignments  to  be  made  by  the 


(a)  Stoughton  y.  Leigh,  1  Taunt.  Rep.  402.  (b)  I  Roll. 

Abr.  683.  (c)  Co.  Litt.  32  b,  note  2.  (d)  Cro.  Jac.  622. 

(e)  Dower,  fo.  256,  pi.  102.  (/)  Thyn  r.  Thyn,  Sty.  77. 

(g)  11  Rep.  25  b.    1  RoU.  Rep.  68. 
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sheriff  upon  such  recovery,  or  by  the  ter-tenant  without 
suit,  appear  to  be  as  follow : 

Of  corn  and  grain,  the  third  sheaf,  or  tithes  of  the  Oi  com  and 
third  yard-lande  (a).     And  upon  the  same  principle,      ^^™^* 

Of  hay,  &c,,  the  third  tithe  cock,  or  a  third  of  the  Hay. 
tithe  as  rendered. 

Of  lambs,  the  third  tithe  lamb,  and  Lambs. 

Of  wool,  &c.  the  third  of  the  tenth  part  (A).  Wool. 

Another  exception  to  the  general  rule  of  assigning  Assignment 
to  the  widow  a  third  part  of  the  estate  by  metes  and  against  com- 
bounds  occurs  when  she  consents  to  accept  her  dower  ^^  at  law 
in  a  different  manner ;  for  it  is  settled  that  the  right  Ejr  the 
to  have  the  assignment  by  metes  and  bounds  may  be  ^t^and 
waived  by  the  widow,  and  that  in  such  cases  an  assign-  entry. 
ment  to  hold  her  dower  in  common  and  not  in  severalty, 
will  be  binding  upon  her. 

It  is  a  consequence  from  what  has  been  said,  that  ^ 

if  a  widow  be  dowable  of  several  manors,  lands,  tene- 
ments, commons,  &c.  she  may  accept  an  assignment 
for  life  of  any  one  or  more  of  them  in  lieu  of  her  dower 
in  all  the  rest ;  and  such  assignment  confirmed  by  entry 
will  bind  her,  although  it  may  be  less  than  the  value 
of  her  third  part  of  each  (c). 

Accordingly  in  a  case  (d)  where  eighty-four  acres  of  Instances^  of 
land  were  assigned  to  the  widow  for  dower  by  the  she-  ^  ' 
riff  out  of  lands  mentioned  in  the  writ  addressed  to  him, 
upon  a  scire  facias  brought  by  the  widow,  suggesting 
that  sixty  of  the  eighty-four  acres  belonged  to  a  stranger, 
and  were  not  mentioned  in  the  record,  and  that  in  con- 
sequence there  ought  to  be  a  new  division,  the  tenant 
in  his  defence  said,  that  the  difference,  viz.  twenty-four 
acres,  were  parcel  of  the  lands  recovered  by  the  widow 


(a)  Co.  Litt.  32,  and  note  3  there.     See  9  Vin.  Ab.  257.  pi.  12. 
Countess  of  Oxford's  case.     1 1  Rep.  25  b.  {b)  1  Brownl.  126. 

(c)  1  Roll.  Abr.  688.  Perk.  sect.  405.  2  New  Rq).  33.     (^0  Moor, 
679,  pL  928. 
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Of  rents. 


In  the  plea 
the  word 
tusignavit 
necessary. 

Instances 
where  as- 
signments 
against  com- 
mon right 
will  be  good 
with  the 
widow^s  con- 
sent aflter 
judgment  in 
writ  of 
dower. 


in  the  suit,  and  had  preyiously  been  entered  upon  by 
her  in  lieu  and  satisfaction  of  her  dower.  The  judgment 
was,  that  she  was  bound  by  her  acceptance  and  entry 
upon  the  twenty-four  acres,  although  they  were  less  in 
quantity  than  a  third  of  the  whole  mentioned  in  the 
record. 

Hence  it  seems,  that  mere  consent  to  accept  dovver 
contrary  to  common  right  will  not  be  sufficient  to  bind 
the  widow ;  which  also  appears  from  the  form  of  the 
plea,  that  ought  to  contain  the  words  qv4)d  intrando 
agreeofvit  (a),  or  words  in  English  of  the  same  import* 
Again, 

Where  the  tenant  assigned  to  the  widow  twenty 
bushels  of  wheat  every  year  for  her  life  out  of  the  landg 
in  which  she  was  intitled  to  dower ;  that,  being  in  the 
nature  of  a  rent,  and  accepted  by  her,  was  holden  to  be 
a  good  assignment  (6). 

So  also  in  a  case  where  a  rent  was  granted  hj  tenant 
in  tail  out  of  the  estate  to  a  widow,  who  was  intitled  to 
dower  out.  of  the  lands,  in  lieu  of  such  dower.  She 
accepted  the  rent ;  and  it  was  determined  to  be  a  good 
ass^ment  to  the  extent  at  least  of  excluding  her  right 
to  endowment  whilst  the  rent  continued,  and  was  not 
determined  by  the  issue  in  tail  (c).  And  in  pleading 
such  an  assignment  the  tenant  should  use  the  technical 
word  assignavit  (a?). 

And  if  a  widow  recover  judgment  for  her  dower  out 
of  certain  lands,  and  before  execution  she  accepts  from 
the  tenant  an  assignment  of  a  rent  out  of  them  in  lieu 
of  dower,  this  assignment  will  be  a  good  answer  by  the 
tenant  to  a  scire  Jacias  brought  by  her  to  obtain  exe- 
cution upon  the  judgment,  because  the  assignment  is  a 
compliance  with  and  satisfac1;ion  of  the  judgment  (^> 


(a)  3  Leon.  272.  (6)  Moor,  59,  pi.  167.    Dyer,  91,  inB»««- 

(c)  Biddey  v.  Biddey,  And.  287.  (d)  See  WcntwwA'»»*' 

Cro.  Eliz.  452.  (e)  Supra,  p.  S97,  and  fee  Hanger  r.  frj» 

Cro.  Eliz.  310. 
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But  the  reverse  would  have  been  the  case  if  the  rent  had 
been  assigned  out  of  lands  in  which  the  widow  was  not 
intitled  to  endowment,  and  therefore  not  the  subject  of 
the  suit  nor  mentioned  in  the  record,  for  then  the  as* 
signment  would  not  agree  with  the  directions  of  the 
judgment,  which  only  respected  the  lands  of  which  the 
widow  was  dowable.  This  assignment,  therefore,  could 
not  be  a  satisfaction  of  the  judgment,  and  consequently 
no  impediment  to  the  widow's  obtaining  execution 
under  her  scire  facias  (a).  Besides,  such  an  assign- 
ment is  not,  as  it  will  afterwards  appear,  a  good  legal  . 
assignment  in  lieu  or  satisfaction  of  dower. 

It  is  observable,  that  it  was  the  widow's  consent  entry  Instances 
and  acceptance  which,  in  the  above  instances,  gave  ^ent^th*' 
validity  to  the  particular  assignments  of  dower  against  consent 
common  right.     But  her  consent  will  not  avail  to  esta-  ^^^^}  ^^' 

,.  ,     ,  .  ^^^  nght 

blish  them  when  from  the  nature  of  the  transaction  she  will  be  yw'X 
cannot  have  the  like  estate  or  interest  in  the  subject  ^^  ^^' 
assigned  in  lieu  of  dower,  as  she  would  have  had,  if  her 
dower  had  been  assigned  in  the. regular  way,  viz.  dur- 
ing her  life.  It  may,  therefore,  be  considered  as  settled 
at  law,  that  an  assignment  with  the  consent  and  accept- 
ance of  the  widow  of  something  in  lieu  of  dower  to 
which  she  is  intitled  of  common  right,  must  either  be 
of  some  part  of  the  lands  of  which  she  is  dowable,  or  of 
a  rent  issuing  out  of  them,  and  for  such  an  interest  as 
may  endure  for  her  life ;  and  that  if  any  of  these  par- 
ticulars be  wanting  the  assignment  will  be  void  (b). 

Thus,  if  lands  of  which  the  widow  is  not  dowable  be  As  where  the 
assigned  without  deed  to  her  for  life,  as  or  in  lieu  of  l^fj"^^^ 
dower  of  lands  to  which  that  riglit  attached,  the  assign-  not  subject 
ment  will  be  invalid,  although  she  accepted  it,  because  ^  d<>wer. 
she  could  not  enjoy  the  lands  assigned  during  her  life ; 
for  she  having  no  interest  in  the  lands  given  in  lieu  of 
dower,  could  only  hold  them  as  tenant  at  will  for  want 


(ii)  Perk.  sect.  4iO.  (6)  Co.  Litt.  34  b. 
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of  litery  of  seisin  to  pass  a  freehold,  i.  e.  to  intitle  her 
to  them  for  her  life  ;  the  law,  therefore,  will  not  permit 
such*  an  interest  to  be  a  satisfaction  of  her  title  to 
dower  (/7).  But  when  an  assignment  is  made  to  her 
of  lands  in  which  she  is  dowable,  in  lieu  of  dower,  she 
acquires  an  estate  of  freehold  in  her  third  part  hj  the 
assignment  without  livery  of  seisin,  although  the  assign* 
ment  be  against  common  right.  It  is,  however,  pre- 
sumed, that  if  the  assignment  in  the  above  case  had 
been  made  by  deed  under  the  statute  of  uses,  it  would 
have  been  good,  since  the  widow  would  have  had  a  free- 
hold in  the  lands  for  her  life,  and  which  lands  she  would 
have  held  as  tenant  in  dower  (b). 

So  al^o  a  rent  assigned,  without  a  deed,  in  lieu  of 
dower  out  of  lands  in  which  the  widow  is  not  dowable, 


(a)  Vernon's  case,  4  Rep.  I.     Perk.  sect.  497.  410.         (6)  See 
Go.  Litt.  34  L  n.  9,  where  it  is  said,  that  if  the  heir  assigns  dower 
of  lands  of  which  the  husband  \vas  seised,  but  the  wife  not  dowable ; 
she  is  tenant  in  dower.    However,  in  the  first  resolution  in  Venion's 
case,  uh.  sup.  it  was  expressly  decided,  that  if  after  the  death  of  the 
husband  the  heir  makes  an  estate  to  the  wife  for  life  of  any  land 
(whereof  she  is  not  dowable)  in  ftill  satisfaction  of  her  dower,  that 
18  no  bar  of  dower.     This  was  on  the  supposition  that  the  estate 
given  in  lieu  of  dower  was  eikotuolly  conveyed  to  her,  and  it  pro- 
ceeded on  the  principle  that  a  right  to  a&  estate  of  freehold  could  not 
be  barred  by  acceptance  of  any  collateral  recompense.     See  to  the 
same  effect  Co.  Litt.  34  i.     Turney  v.  Stui^es,  Dyer,  01  a.     And 
it  was  on  the  same  principle  that  a  jointure  was  at  common  law  no 
bar  of  dower,  but  the  widow  might  accept  the  jointure,  and  also 
claim  dower  out  of  the  other  lands  of  her  husband,  4  Co.  2.  Past, 
chapi  1 0.  sec.  1.     It  seems,  therefore,  that  a  grant  of  other  lands,  or 
of  a  rent  out  of  other  lands^  or  of  any  other  collateral  satisfaction, 
made  by  the  heir  to  the  widow  in  lieu  of  dower,  and  accepted  by 
her,  cannot  be  pleaded  at  law  in  bar  to  a  writ  of  dower.  But  if  such 
|(rant  be  accompanied  by  a  release  of  her  dower,  or  a  confinnadon,  or 
any  thing  tantamount  to  it,  it  will  be  a  bar  to  her  claim.  4  Co.  1  : 
and  thus  it  was  said,  in  the  same  case,  that  acceptance  of  dower  by 
deed  indented  would  conclude  her.    As  to  the  effect  of  a  collateral 
satisfiEustion  for  dower  in  equity^  see  post,  chap.  10*  see.  3.  chap.  11- 
sec.  *j , 
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IB  under  the  saipe  circumstances  as  the  last  case.     The 
^signmenty  therefore,   cannot  be   supported  at  law 
although  it  be  accepted  by  her,  because  the  law  does  not 
allow  a  rent  which  lies  in  grant  to  pass  otherwise  than 
by  deed ;  so  that  such  an  assignment  as  above  of  a  rent 
ijx  lieu  of  dower  out  of  lands  Qot  subject  to  that  right, 
paases  no  interest  in  it  to  the  widow ;  and  on  the  other 
hafid,  since  dower  is  a  title  created  by  law  out  of  par- 
ticular estates  and  interests,  it  pillows  the  widow  to  ac- 
cept a  rent  out  of  the  same  estates  by  mere  assignment 
ii^ihout  deed  \  yet  in  that  case  unless  the  rent  assigned  But  the  law 
be  commensurate  with  the  widow's  life,  her  acceptance  ^^^^^^^ 
of  the  assignment  of  it  will  not  at  law  make  it  good,  to  be  made 
Thus,  if  the  rent  be  granted  for  years  only,  ov  pur  ^^^^l^^,  ^^^ 
QUtre  vie^  the  assignment  will  be  void  (a). 

In  the  last  class  of  cases  it  is  apparent  that  the  widow 
could  not  enjoy  what  she  agreed  to  take  in  lieu  of  her 
dower  of  common  right  for  want  of  a  proper  title ;  the 
Courts  oi  Law,  therefore,  considered  the  assignments 
of  them  in  the  same  view  as  if  none  had  been  made. 
But  when  this  objection  did  not  occur,  and  the  widow 
accepted  and  entered  upon  the  subjects  assigned  to  her 
in  lieu  of  dower,  those  Courts,  upon  the  principle  of 
election,  more  extensively  acted  upon  by  Courts  of 
Equity,  held  the  widow  concluded  by  her  acceptance 
and  entiy,  and  to  be  barred  from  claiming  her  dower 
of  common  right  (/>). 

It  has  been  noticed  that  the  assignment  of  dower  In  addition 
must  be  made  for  the  widow's  life,  a  term  necessary  to  totheassT-rn- 

"^         ment  being 
,  made  for  the 

—  '  widow's  life, 

it  must  be 
ia)  And.  288.     Hob.  153.     Co.  Litt.  34  b.  (h)  See  3  Leon,  ^^con^^- 

272.  The  passage  referred  to  related  to  the  effect  of  a  compensation  ^ 
fixr  dover  in  barring  the  wife's  claim,  as  a  jointure  xmder  tlie  stat. 
27  Hen.  8.  See  post,  cliap.  10.  Some  other  cases  in  Courts  of  law; 
wkifii  m»j  v^pesfl  to  have  proceeded  i^pon  the  .principle  ,of  election, 
wXl  be  found  to  lia^  turned  upon  thaJ:  stfttutc^  or  upon  the  doctrine 
«lf  es^ppel.  Siee  Harford  y.  Dillon^  2  ]^rod.  Sc  3i9g-  12.  1  $w^. 
429,  note,  and  ante,  p.  402,  note  b. 
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be  observed,  whether  the  assignment  be  of  commoti 
right,  or  of  a  compensation  in  lieu  of  dower.  To  this 
requisite  must  be  added,  that  the  assignment  be  abso- 
lute, unconditional,  and  without  any  exception  or  re- 
servation in  diminution  of  its  value  {a).  The  reason 
mentioned  in  the  books  is,  that  the  widow's  third  part 
is  a  continuation  of  her  husband's  estate  and  interest ; 
and  that  the  heir  or  ter-tenant  is  but  a  minister  of  the 
law  to  assign  and  mark  out  such  her  share  (h)  ;  but  per- 
haps the  more  eligible  reason  may  be,  that  since  the  law 
gives  to  the  widow  a  third  part  of  the  estate  for  her 
life,  free  from  any  charge,  condition^  or  restraint  im- 
posed by  her  husband,  the  persons  claiming  under  him 
can  have  no  larger  power,  and  consequently  cannot 
fetter  or  diminish  her  proportion  by  any  terms,  con- 
ditions, exceptions,  or  reservations  annexed  to  or  made 
The  condi-  out  of  the  assignment.  It  would  seem,  therefore,  that 
void/ but  the  ^^^  Conditions,  &c.  are  void  without  vitiating  the 
nssignment  assignment,  because  the  person  assigning  dower  was 
^^    '  enabled  to  do  so,  but  when  he  exceeded  his  power  by 

annexing  a  condition,  &c.  such  condition,  &c.  only  were 
void. 

In  Wenizvortk^s  case  (c)  the  tenant  pleaded  that  he 
granted  by  indenture  to  the  demandant  (the  widow),  a 
rent  out  of  the  land  in  recompense  of  her  dower,  which 
she  accepted.  The  widow  admitted  the  facts,  but 
averred  that  there  was  a  condition  in  the  deed,  that  if 
the  rent  was  not  paid  within  a  certain  time  after  it  be- 
came due  the  rent  should  cease,  and  the  indenture  be 
void  ;  and  she  showed  a  breach  of  the  condition.  To 
this  the  tenant  demurred,  and  judgment  was  finally 
given  in  favour  of  the  widow,  for  this  principal  reason. 


(a)  Co.  Litt.  34  b,  (6)  And  because  when  her  share  is  bet 

ottt^  she  comes  in  by  her  husband^  and  her  title  has  relation  to  his 
death.    9  Vin.  Ab.  257.  pi.  7,  8,  9.  (<?)  Cro.  Elia.  451.  S.  C. 

Noy,  55.    2  And.  SO. 
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▼iz.  the  annexed  condition,  the  Court  observing,  that 
rent  assigned  in  recompense  of  dower,  which  is  in  lieu 
of  the  dowable  estate,  ought  to  be  as  absolute  as  the  as- 
signment of  the  land  itself,  wherefore  the  condition  an- 
nexed was  void 

It  is  to  be  remarked  in  the  last  case  that  the  con- 
<lition  and  the  thing  assigned  were  incapable  of  se- 
paration, so  that  a  breach  of  the  condition  defeated 
the  assignment  (a).     Again, 

In  the  case  of  Bullock  v.  Finch  (J)\  it  was  adjudged 
that  if  dower  were  assigned  of  the  land  with  the  e*r- 
cepiion  of  the  trees  growing  upon  it,  the  exception  would 
be  void. 

Such  is  the  rule  of  law  upon  these  subjects ;  but  Not  so  in 
Courts  of  Equity,  acting  upon  the  doctrine  of  election,  ^^^w'^J^^* 
which  has  been  adverted  to,  would  consider  the  widow  to  take  the 
excluded  from  her  dower  in  those  instances,  if  she  ac-  comi>en^. 

_  ...  .  .  tion  in  lieu 

cepted  the  compensation  in  lieu  of  it,  or  the  assign-  of  dower. 
ment  made  with  conditions,  &c. 

Thus  in  the  case  of  Birmingham  \.  Kit^an  (c),  the 
husband  devised  his  house  and  demesne  lands  in  trust 
for  his  wife  during  her  life,  she  paying  a  yearly  rent 
of  thirteen  shillings  out  of  each  acre  of  the  lands,  and 
keeping  the  house,  &c.  in  perfect  repair  ;  and  she  was 
not  to  demise  the  premises  except  to  the  persons  in  re- 
mainder* Lord  Redesdale  ordered  the  widow  to  elect 
between  the  devise  to  her,  and  her  dower  of  the  pre- 
mises. 

In  the  last  case  the  estate  limited  to  the  widow  was 


{a)  Hie  consequence  of  the  condition  being  held  void  would  have 
been,  that  the  widow  would  have  been  entitled  to  the  rent  for  her 
life,  and  her  right  to  dower  would  have  been  barred.  But  it  appears 
by  Grebe's  Report,  that  the  case  was  decided  for  her  on  the  ground 
that  the  heir  had  not  pleaded  the  grant  of  the  rent  as  an  assignment 
of  dower  but  as  a  mere  grant,  using  the  words  dedit  et  concessit ^ 
without  the  word  assignavlt,  (A)  1  Roll.  Abr.  682,  pi.  45. 

(c)  2  Scho.  and  Lefroy,  444. 
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for  her  li/if ;  but  a  terra  for  years,  or  any  other  com- 
pensation settled  upon  or  given  to  her  in  liea  of  dower, 
will  be  attended  with  the  same  consequence,  if  she- 
elect  to  accept  them  in  satisfaction  of  her  legal  claim  (a). 
Remedies  It  may  happen  that  the  sheriff',  heir,  or  tenant  may 

against  ex-     j^^^^  assigned  more  to  the  widow  than  a  third  part  of 

cessive  as-  .  .  .     .  - 

signments by  the  Subject  in  which  she  was  intitled  to  dower;  the 
sherif,  remedies  in  such  cases  vary  according  to  the  persons  by 

At  law,  and    whom  it  was  assigned.    If  it  be  assigned  by  the  sheriff^ 
in  equity.       j^j^  mistake  in  assigning  more  than  one-third  for  dower 

will  be  corrected  upon  a  scire  facias  for  an  assignment 
de  novo  by  the  heir  or  tenant  (6).  And  if  the  assign* 
ment  be  of  lands  not  comprised  in  the  judgment,  they 
may  be  recovered  back  in  an  ejectment ;  for  whatever 
is  included  in  the  sheriff's  return,  and  not  authorised  by 
the  judgment,  to  that  extent  the  execution  is  void  (c). 
But  the  heir  or  tenant  may  apply  to  a  Court  of  Equity^ 
which  will  entertain  jurisdiction,  and  relieve  them 
against  a  partial  or  improper  return  by  the  sheriff  ((/)• 

Accordingly,  in  Hoby  v.  Hoby  (e),  a  suit  was  in- 
stituted to  be  relieved  against  a  fraudulent  assignment 
of  dower  (as  it  was  charged)  by  the  sheriff,  who  had 
assigned  to  a  widow  for  dower  a  full  third  part  of  lands, 
in  which  there  was  a  coal-mine  of  considerable  annual 
value,  but  in  respect  of  which  no  consideration  wad  had 
in  the  assignment.     The  Court  proposed  terms  for  the 


{d)  ^  Mod.  152.  See  ^rther  on  this  subject^  chap.  xL  sect  3. 
(Jb)  Palm.  266.  Bro.  ''  Dower,"  fo.  2:,b  b,  pi.  83,  and  see  ante, 
p.  395.  (c)  2  Ld.  Raym.  .1293—5.  {d)  As  dower  is 

now  rarely  sued  for  at  law,  cases  of  this  kind  are  not  likely  to  occur, 
but  it  is  doubtful  whether  Courts  of  £quity  would  at  present  en- 
tertain this  jurisdiction,  if  it  appeared  that  the  party  aggrieved 
might  have  adequate  redress  in  the  Court  of  Law,  under  whose  au- 
thority the  sheriff  acted.  In  Stratford  v.  Twynam,  Feb.  16,  1822, 
the  Master  of  the  Rolls  was  of  opinion  that  there  was  no  jurisdiotioa 
in  Equity  to  set  aside  a  sale  by  a  sheriff  under  an  execution,  but  that 
the  proper  course  was  to  apply  to  the  Court  of  Law  from  which  the 
process  issued.  (e)   1  Vcrn.  218.     2  Ch.  Ca.  160. 
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consideration  and  acceptance  of  the  widow,  and  di- 
rected,  that  if  they  were  not  accepted,  a  new  assignment 
'--of  dower  should  be  made. 

So  also  in  Sneyd  v.  Sn€yd(a)j  the  defendant  had 
recovered  judgment  in  a  writ  of  dower,  and  dower 
was  assigned  by  the  sheriff;  but  he  having  taken  into 
his  estimation  as  part  of  the  property  of  which  the 
widow  was  supposed  to  be  dowable,  lands  in  which  she 
was  not  intitled  to  dower,  by  which  means  the  share 
of  the  estates  assigned  to  her  in  dower  exceeded  one- 
third  of  those  of  which  she  was  dowable,  the  heir  filed 
a  bill  to  be  relieved  against  such  assignment ;  and  the 
Court  ordered  it  to  be  set  aside. 

Wheu  the  assignment  of  dower  is  made  not  by  the  No  remt^dj 
sheriff  but  by  the  heir,  then  if  he  be  of  full  age,  and  ^^^^^ ^"^ 
were  under  no  disability  when  he  made  the  assignment,  age  who 
although  the  assignment  exceeded  the  widow^s  one-  wakes  aa 
third  part  of  the  value  of  the  estate,  a  Court  of  Law  signment  of 
would  not  relieve  him  against  it  (A).  dower. 

Accordingly,  in  a  case(c)  sent  by  the  Court  of 
Chancery  to  the  Court  of  Common  Pleas,  it  appeared 
that  the  heir  being  of  full  age,  let  his  ancestor's  widow 
into  possession  of,  and  assigned  to  her  for  dower  of  an 
estate  called  (A),  certain  closes  of  land,  in  which  there 
was  an  (^n  coal-mine  wrought  at  times  during  the 
marriage,  but  which  had  been  discontinued  long  before 
the  husband's  death.  The  value  of  the  closes  was 
amply  sufficient  to  answer  any  demand  of  dower,  with- 
out regard  to  the  value  of  any  of  the  coal.  The  ques- 
tion was,  whether  the  heir  had  any  and  what  relief  in 
respect  to  the  excess  of  his  own  assignment  ?  And  the 
Court  certified,  that  since  the  assignment  was  the  act 
of  the  heir  himself,  he  being  of  full  age  at  the  time, 
they  thought  that  he  had  no  remedy  at  law  against  the 
dowress  for  avoiding  the  consequences  of  that  act. 


(fl)   1  Atk.  442.  {b)  Gilb.  «  Dower,"  380.  (c)  Stoiigk- 

ton  V.  Leigh,  1  Taunt.  401,  412. 
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ment. 
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fore his  age 
of  21. 


But  he  can- 
not defeat 
the  assign- 
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But  if  the  heir  were  under  age  when  he  assigned 
dower,  the  law  protects  him  against  the  consequences 
of  an  excessive  assignment,  and  supplies  him  with  the 
writ  of  adfneasurement  of  dower.  This  writ  is  viscon- 
tiel,  and  addressed  to  the  sheriff,  directing  him  to  make 
the  admeasurement  finally.  It  is  not  made  return- 
able (a\  and  the  parties  may  plead  before  him  if  they 
think  proper.  The  plaintiff,  however,  may,  without 
showing  any  cause,  and  the  defendant  may,  upon  show- 
ing cause,  remove  the  writ  into  the  Court  of  Common 
Pleas,  as  in  a  replevin  ;  and  then  process  will  issue  out 
of  that  Court,  viz.  a  summons,  attachment,  distringas, 
&c.  In  such  cases  the  sheriff  cannot  make  admeasure- 
ment, but  he  ought  to  extend  all  the  lands  particularly, 
and  make  a  return  to  the  Court  of  Common  Pleas,  upon 
which  the  Judges  will  make  the  admeasurement  (6). 

The  books  differ  in  regard  to  the  time  when  the  heir 
is  intitled  to  issue  the  writ.  Some  of  them  stating, 
that  he  cannot  have  it  before  he  attains  the  age  of 
twenty-one  years  (c),  while  others  mention  that  he  is 
intitled  to  it  during  his  minority  (d) ;  but  reason  and 
principle  seem  to  be  in  favour  of  the  law  as  laid  down 
by  Fttzherbert  in  his  book  last  referred  to  in  the  notes, 
that  the  heir  is  intitled  to  the  writ  during  his  nonage. 
'  But  an  infant^  heir  who  has  assigned  too  large  a 
portion  of  lands  for  dower,  cannot  defeat  the  assign- 
ment by  entry  upon  attaining  twenty-one,  because  the 
widow  being  intitled  to  dower,  the  assignment  is  good 
in  part,  and  can  only  be  avoided  quoad  the  excess, 
which  is  uncertain  previous  to  admeasurement  (e). 


(a)  Cases  must  be  excepted  where  the  lands  Ke  in  different  coun- 
ties, for  then  there  must  be  several  writs  for  each  county,  and  in- 
quests held  in  each,  and  the  writs  are  made  returnable  before  the 
Judges,  who  after  comparing  the  various  returns,  adjudge  the  quan- 
tity of  land  to  be  returned  to  the  heir.  See  Gilb.  **  Dower,"  382. 
(A)  Pitz.  N.  B,  148,  G.  H.  See  also  Gilb.  "  Dower/'  385. 
(c)  Co.  Litt.  39.     2  Inst.  367.  {d)  Fitz,  N.  B.  149,  B. 

(r)  Gilb.  "  Dower,"  388.' 
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So  also,  if  the  assignment  had  been  made  under  the  Writ  of  ad- 
judgment of  a  Court  of  law,  a  writ  of  admeasurement  j^^^^^  ^^^ 
would  not  lie  for  the  heir  at  his  age  of  twenty-one,  not  lie  upon 
since  it  is  presumed,  from  his  being  an  infant  when  the  assi^menT 
assignment  was  made,  the  Court  took  care  of  his  in-  hj  the 
terest  (a).     It  would  however  seem,  that  if  the  sherifiP,  ^^^f^f^  ^yist 
in  carrying  into  effect  the  writ  of  execution,  did  actually  heir  may 
assign  more  than  a  third  part  of  the  lands  for  dower,  ^^^^n\ttain- 
when  the  widow  was  intitled  to  a  third  only,  the  heir  'ing  twenty- 
might  bring  a  scire  facias^  or  he  would  be  without  a  ^"^• 
remedy  (6). 

If  the  lands  assigned  by  the  infant  heir  exceed  one-  As  to  writ 
third  of  the  whole,  and  they  become  more  valuable  g^*^^" 
than  the  remainder,  by  improvements  made  by  the  after  im- 
widow,  it  is  said  that  a  writ  of  admeasurement  will  not  projements 

made  by 

lie  on  account  of  such  improvements  (c),  as  that  would  widow  pos- 
be  unjust,  since  she  may  have  been  induced  to  make  *f"®^  *^  ^*" 

-  -  .11  .  signment. 

them  under  a  presumption  that  the  assignment  was 
proper.  But  there  seems  to  be  no  objection  to  the 
admeasurement  of  th^  lands  assigned,  and  to  the  heir 
taking  the  overplus,  upon  allowing  for  the  value  of  the 
improvements  of  the  excess  of  lands  assigned.  Thus, 
if  the  assignment  were  of  four  acres  when  the  number 
should  have  been  three,  the  heir  might  take  back  the 
fourth  upon  the  admeasurement,  and  make  compensa- 
tion to  the  widow  for  the  value  of  its  improvements. 
.  It  is  also  said  to  be  doubtful  whether,  if  an  open  And  when 
mine  of  coals  or  lead  were  in  the  share  assigned  by  the  ^  '^?" 

o  •'  open  mines 

infant  heir,  so  as  render  the  widow's  third  of  greater  included  in 

the  assign- 
ment  by  in- 
fant heir  the 
assignment 
(a)  But  a  writ  of  admeasurement  lay  upon  an  assignment  of  dower  ig  excessive. 

by  the  King  in  Chancery.     F.  N.  B.  149  a.     Co.  Litt.  39  a.    This 

mode  of  assignment  took  place  where  the  heir  was  in  ward  to  the 

King,  or  where  the  King  held  the  lands  for  his  primier  seisin :  on 

the  petition  of  the  widow  to  the  King  in  Chancery^  a  writ  de  dote 

axsignanda  issued  to  the  escheator.     Bacon  Ab.  Dower^  D.  3.     Be- 

dingfield's  case,  9  Co.  16.  F.  N.  B.  263.  7  Mod.  43.  (^)  Gilb. 

"  Dower,"  389.  (r)  Fitz.  N.  B.  149,  C. 
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value  than  the  remaining  two-thirds,  a  writ  of  admea- 
surement would  lie  (a).  It  is  presumed,  however,  at- 
tending to  what  has  been  observed  on  the  assignment 
of  mines  and  minerals,  in  a  preceding  page  (6),  and 
the  necessity  of  estimating  the  yearly  value  of  them  as 
part  of  the  value  of  the  whole  estate,  that  if  no  estimate 
of  the  mine  in  question  had  been  made,  there  could  be 
no  objection  to  the  heir's  title  to  the  writ  of  admeasure- 
ment to  rectify  the  mistake,  and  to  reduce  the  widow's 
assignment. 
Assignments       'j^g  cases  which  have  been  considered  upon  admea- 

of  dower  de  j      i       i    • 

nova.  surement  of  dower,  are  such  as  respected  the  neir 

when  the  widow  had  more  than  her  third  part  assigned. 
It  may,  however,  happen  that  the  widow  may  be  de- 
prived of  the  whole  of  her  dower  by  a  title  prior  to 
that  of  her  husband.  In  such  cases  she  is  intitled  to 
an  assignment  de  novo*  Between  this  assignment  and 
an  admeasurement  there  is  this  difference  in  the  pro** 
cedure.  In  admeasurement  there  can  be  no  new  as* 
^ignment  of  dower  (c) ;  whereas  in  instances  of  the 
widow's  eviction  by  a  prior  title,  it  is  necessary  there 
should  be  one.  An  assignment  de  novoy  therefore, 
happens  when  the  lands,  &c.  assigned  to  the  widow  in 
dower  are  recovered  from  her  by  an  elder  title  (rf).  To 
exemplify  this. 

If  the  husband  be  lawfully  seised  of  two  acres,  and 
of  a  third  by  disseisin  before  his  marriage,  and  dies, 
and  his  widow  be  endowed  of  the  acre  which  he  held 
by  disseisin,  and  then  the  disseisee  recovers  from  her 
that  acre,  she  will  be  intitled  to  be  endowed  de  novo 
of  the  third  parts  of  the  two  remaining  acres,  and 
cannot  claim  auy  compensation  for  that  acre  which  she 
lost,  because  by  the  recovery  of  the  disseisee,  her  hus^ 
band's  seisin  was  defeated  ab  initio^  and  it  is,  in  respect 


(tf)  Fitz.  N.  B.  149,  C.  (A)  Supm,  p.  396.         (c)  FiU. 

Nat.  Brev.  148.  F.  {d)  9  Vin.  Ab-  264. 
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of  such  acre,  as  if  her  husband  had  never  been  seised 
of  it  (tf ). 

I  must  observe  in  conclusion,  that  dower  is  assigned  Dower  as- 
in  the  Court  of  Chancery ;  a  forum  more  generally  re-  cSlncery!* 
sorted  to  than  a  Court  of  law,  as  the  more  eligible  of 
the  two,  since  the  forms  and  perplexities  of  the  latter 
tribunal  are  thereby  avoided  (b). 

4.  The  next  subject  proposed  to  be  considered,  was 
the  effect  of  an  assignment  of  dower. 

A  distinction  prevails  upon  this  subject  when  the  After  assign- 
assignment  is  made  according  to  the  common  law,  and  d^^er^^^^ije 
when  it  is  made  with  the  consent  of  the  parties  con-  wife's  title 
trary  to  the  forms  of  that  law ;  both  of  which  methods  ^ul^ra^ 
have  been  before  considered.  and  debts 

When,  therefore,  dower  is  assigned  as  the  common  ™*^^ 
law  requires,  the  widow's  title  will  have  such  a  relation  during  the 
to  her  husband's  first  and  original  seisin  of  the  estate,  "^a"^*g®- 
and  the  period  of  the  marriage,  as  to  defeat  moit  only  all 
charges  and  incumbrances  which  he  alone  made  during 
the  coverture  after  acquiring  the  estate  (c),  but  also  all 
debts  which  he  contracted  during  the  marriage,  in 
respect  of  which  such  property  might  be  affected,  with- 
out regard  to  the  circumstance,  whether  the  debts  were 
owii^  to  a  private  individual  or  to  the  crown  (d).    And 
the  form  of  the  writ  for  discharging  the  widow^s  dower, 
owing  by  her  husband  to  the  king,  will  be  found  in  the 
two  books  last  referred  to. 

Suppose  that  the  husband  being  Seised  in  fee  of  three 
manors,  gi-ant  a  rent  charge  out  of  them.     If  one-third 


{a)  1  ftoll.  Alar.  684,  pi.  25.  Perk.  sect.  418,  419,  420.  Fitz. 
N.  B.  149,  M.  4  Rep.  122,  and  Gilb.  "  Dower,"  424.  ,  (6)  Mundy 
V.  Muady,  4  Bro.  C.  C.  294,  poH,  sect.  5.  (c)  Fullwood's 

case,  4  Rep.  64  b,    Jenk.  36,  pi.  69.    Co.  Litt.  33.  {d)  Co. 

Litt.  31.  Fitz.  N.  B.  150,  Q.  Gilb.  "  Dower,"  407—411.  So 
also  the  widow  iiolds  discharged  from  leases  made  by  her  husband 
dunng  the  coverture  (Noy,  Go.  1  Taunt,  410.)  and  she  is  not  bound 
by  his  release  of  a  rent.     Co.  Litt.  32  «r.     6  Co.  TV. 
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of  each  manor  be  assigned  by  the  heir  to  the  widow 

for  dower^  according  to  the  common  law,  she  will  enjoy 

these  thirds  discharged  from  the  rent,  for  the  reason 

before  mentioned. 

Contra  if  the      But  the  reverse  would  be  the  case  if  she  accept  an 

v^rfby^con-  assignment  contrary  to  common  right  {a).     Thus,  if,  in 

sent  and  dif-  the  above  case,  she  had  accepted  an  assignment  of  one 

thTcommctti  ^^  ^^  three  manors  in  lieu  of  dower  in  all  of  them, 

law  rule.        she  would  hold  that  manor  subject  to  one-third  of  the 

rent  charge,  or,  according  to  Perkins^  two -thirds  of 
the  manor  would  remain  liable  to  the  distress  of  the 
grantee  (6) ;  because  the  law  carries  back  the  title  of 
the  widow  to  the  husband's  first  seisin,  in  instances 
only  where  dower  is  accepted  and  assigned  according 
to  its  own  form  and  rule ;  but  when  a  different  form 
and  rule  are  adopted  by  the  consent  of  the  widow,  she 
claims  in  the  nature  of  a  purchaser,  so  that  her  estate 
commences  from'the  assignment,  and  without  relation 
to  any  antecedent  period ;  for  which  reason  she  takes 
it  with  all  the  incumbrances  affecting  it  in  the  posses- 
sion of  her  husband,  and  it  was  her  own  folly  to  accept 
of  such  ail  assignment  (c). 

In  addition  to  the  above  observations  it  may  be  re- 
marked, that  the  law  does  not  allow  to  private  agree- 
ments between  individuals,  such  an  effect  as  to  prejudice 
the  interests  of  a  stranger,  as  is  the  grantee  of  the  rent 
charge  in  the  case  last  mentioned ;  so  that  his  remedy 
extending  over  all  the  manors,  prior  to  the  assignment 
of  dower,  against  common  right,  cannot  be  abridged  to 
the  remaining  two  manors  by  the  agreement  between 
the  heir  and  widow  that  she  should  be  endowed  in  a 
manner  not  prescribed  by  law,  which  is  only  binding 
upon  the  parties  consenting  to  the  arrangement.  In 
truth  the  effect  of  such  assignments  of  dower  is  to  bind 


(a)  0  Vin.  Ab.  266,  pi.  3.     Co.  Litt,  32  b.  (A)  Perk.  sect. 

330.     5  Edw.  2.  Avowry,  20r,  (r)  Co.  Litt.  1 73,  a. 
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the  widow  and  heir  on  account  of  their  own  agreement, 
and  no  other  persons  interested  in  the  estate.  This 
will  satisfactorily  appear  from  the  cases  which  will  be 
produced. 

Thus,  if  the  husband  being  seised  of  three  manors,  TLe  propo- 
A,  jB,  and  C,  to  which  three  advowsons  are  appendant,  f^^^F"  ?">^^^ 

1  . ,  />   1        1  1  '   in  the  in- 

grant  the  next  avoidance  of  the  three  advowsons  and  stances  of 
dies,  and  then  the  heir  assis^ns  manor  A,  with  the  ad-  advowsons 

And  rents 

vowson  appendant  to  it,  to  the  widow  for  dower,  and 
the  widow  agrees  to  and  accepts  such  assignment,  and 
the  church  becomes  vacant,  the  grantee^  not  the  widow, 
will  be  intitled  to  present  to  it ;  because  the  endowment 
not  being  of  common  right,  the  interest  of  the  grantee 
is  not  over-reached  and  defeated  by  it.  And  upon  the 
same  principle,  if  the  husband  had  granted  a  rent  out 
of  manor  A,  which  was  accepted  by  the  widow  in 
dower,  this  manor  would  continue  charged  with  it  after 
the  assignment  {a). 

An  exception  to  this  rule  occurs  when  the  endow-  Exception 
ment  is  not  made  by  the  heir  in  pais,  but  dower  is  as-  *<>^**«  !«»* 

rule  Siiown 

signed  by  the  sheriff  upon  a  judgment  obtained  by  the  in  an  irregu- 
widow  in  a  writ  of  dower,  in  the  makine  of  which  as-  larassign- 

ti  z*!!         111..  /•!      ment  made 

signment  he  has  not  followed  the  directions  of  the  by  the 
common  law  in  delivering  to  her  seisin  of  one-third  sneriff. 
part  of  each  kind  of  her  husband's  property  to  which 
her  right  of  dower  attached ;  in  this  case  her  acceptance 
and  acquiescence  under  the  assignment  will  not  debar 
her  of  any  of  the  privileges  which  she  would  have  been 
intitled  to,  if  her  dower  had  been  assigned  in  the  form 
and  manner  which  the  cqmmon  law  requires. 

In  order  to  illustrate  this  exception  from  the  last 
case  of  the  manors  A,  B,  and  C,  and  the  rent  charge 
granted  out  of  them ;  let  us  suppose  the  widow  to 
manifest  her  intention  to  be  endowed  of  common  right 
in  bringing  a  writ  of  dower,  and  to  obtain  the  usual 


(ii)  N6te  2  to  Co.  Litt.  32,  *.    P«rk.  sect.  331. 
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judgment,  and  that  the  sheriff,  by  mistake  in  execut- 
ing the  writ  of  seisin,  assigned  to  her  manor  A  in  lieu 
or  satisfaction  of  dower  out  of  it,  and  of  manors  B  and 
C,  instead  of  a  third  part  of  each  manor  as  he  ought 
to  have  done  ;  the  widow  will,  notwithstanding,  be  in- 
titied  to  hold  manor  A  discharged  from  the  rent 
granted  by  the  husband  out  of  that  manor.  The  prin- 
ciple is  this ;  the  assignment  having  been  made  under 
the  authority  of  a  court,  it  is  to  be  considered  as  a 
legal  and  proper  one  whilst  it  remains  uncorrected ;  it 
therefore  intitles  the  widow  to  the  same  advantages  as 
if  the  assignment  had  been  made  of  common  right,  one 
of  which  is,  the  possession  and  enjoyment  of  the  manor 
discharged  from  the  rent  (a). 

But  the  following  distinctions  are  to  be  observed  in 
regard  to  the  effect  of  the  assignment  of  dower  at  com- 
mon law  upon  incumbrances  on  the  estate. 

If  they  be  made  by  the  husband  upon  lands  acquired 
by  him  qfler  the  marriage,  the  endowmuent  will  over- 
reach such  incumbrances,  and  tbe  remedies  of  the  cre- 
ditors against  the  third  part  of  the  estate  assigned  in 
dower  will  be  suspended  during  the  widow's  life.  This 
has  been  shown  from  the  cases  before  stated. 

But  if  the  incumbrances  were  effiected  by  the  bus* 
haii4  before  the  marriage,  by  securities  which  did  not 
prevent  his  widow's  title  to  dower  of  the  estate,  her 
eiMlowment  would  not  suspend  the  rights  of  the  ere* 
ditors  against  the  thiixl  part  of  the  lands  assigned  to 
her  in  dower,  because  her  tide  having  relktioii  only  to 
the  time  when  the  marriage  was  solemaised,  is  pre* 
ceded  by  the  jsoeurities  of  the  incumhranoers,  who  are, 
therefore,  intitled  to  a  priority ;  consequently  she  will 


{a)  1  Roll.  Abr.  684,  pL  50.  Perk.  sect.  330.  But  it  is  doubted 
whether  this  principle  applies  to  the  case  of  an  advowson  assigned 
for  dower  by  the  sheriff,  the  next  presentation  having  been  granted 
by  the  husband.    Perk.  eect.  381,  332.     9  Vin.  Ab.  266,  pi.  6. 
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be  liable  to  them  for  the  amount  of  their  demands,  to 

the  extent  even  of  the  whole  of  her  dower  (a).     But  it  But  she  is 

is  presumed,  that   as  acrainst  her  husband's  fi^eneral  entitled  to 

estate,  she  is  in  titled  to  have  her  dower  exonerated  out  of  his  ge- 

from  such  incumbrances ;  for  since  her  husband's  heir,  »eral  estate. 

or  devisee  of  the  dowable  estate,  would  be  intitled  to 

that  equity,  so,  as  it  is  conceived,  would  the  widow  also 

be* 

If,  however,  the  debts  were  not  of  the  husband's  Contra,  if 
contracting,  as  when  the  estate  descends  to  him  before  *^®  ^®^*®  ^ 

were  not  or 

the  marriage  charged  or  incumbered,  the  widow  must  his  contract- 
take  her  dower  cum  onere  ;  for  his  own  personal  pro-  ^^E- 
perty  is  not  liable  to  answer  for  the  debts  of  other  per- 
sons, and  consequently  not,  in  the  present  instance,  to 
exonerate  the  dowable  estate  from  incumbrances  so 
made  upon  it  (6). 

It  has  been  noticed  (c),  that  the  widow  is  intitled  to  Consequence 
elect  endowment  between  two  seisins  of  her  husbafid  of  ®f  ^^ow 

#  electing 

the  same  estate  at  different  times  during  the  marriage,  dower  of  her 
If,  then,  she  elect  to  be  endowed  of  the  second  seisin,  hiwband's 

•  .  «  •    f  *  1  M     t  "  1         'iiiii  9ccofui  seisin* 

it  may  be  very  prejudicial  to  her,  since  she  will  hold 
her  third  part  of  the  estate,  subject  to  all  the  incum- 
brances made  by  her  husband,  up  to  the  period  of  his 
second  seisin  ;  for  to  that  time  only  the  assignment  of 
her  dower  will  have  relation.  An  instance  of  this  is 
illustrated  in  the  following  case : 

The  husband,  being  seised  in  fee  of  lands,  granted 
a  rent-charge  out  of  them  ;  he  then  made  a  feoffioaent 
in  fee,  and  afterwards  took  back  the  estate  in  tail,  and 
died.  His  widow  recovered  her  dower.  She  then 
made  a  surmise  that  her  husband  died  seised,  and 
prayed  a  writ  (which  was  granted)  to  inquire  of  ^ 
damages.  It  was  adjudged,  that  in  consequence  of 
such  surmise  and  prayer,  the  widow  held  her  third  part 


(a)  See  ante,  sect.  2,  p.  371 .  {b)   Vide  ^upra,  chap.  4. 

(<r)  Supra;  sect.  2,  p.  «386. 
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of  the  estate  subject  to  the  rent-charge,  because  she  had 
elected  her  endowment  under  the  second  seism  of  her 
husband,  before  which  the  rent  was  granted  (a). 

The  effect  of  the  assignment  of  dower  completed  by 
the  widow's  entry,  is  to  vest  in  her  a  freehold  for  her 
life  in  a  third  part  of  the  estate ;  consequently  real 
actions  ought  to  be  brought  against  her  and  the  tenant 
of  the  freehold  of  the  other  two-thirds  of  the  lands, 
when  all  of  them  are  attempted  to  be  recovered.  Hence 
arises  the  necessity  of  making  her  a  party-tenant  to  the 
prcecipe  for  suffering  a  recovery  of  the  whole  estate,  for 
if  she  be  omitted,  the  recovery  will  be  insufficient  to 
bar  the  remainders  limited  of  her  third  part  of  the  lands 
after  her  decease  (A). 

In  consequence  of  the  freehold  acquired  by  the 
widow  in  her  estate  in  dower  by  the  means  before 
mentioned,  she,  or  the  grantee  of  her  interest  is  ca- 
pable of  accepting  a  release  of  the  reversion  in  fee  of 
her  third  part,  which  estate  will  merge  the  particular 
one,  and  vest  in  them  the  absolute  inheritance  (c). 

IV.  Considering  the  widow  to  be  in  lawful  posses- 
sion of  a  third  part  of  her  husband's  real  estate,  as 
tenant  in  dower,  what  I  shall  next  consider  will  be  the 
nature  of  her  estate,  her  power  over,  and  her  rights  in 
respect  of  it ;  her  title  to  emblements,  and  to  what 
duties  or  services  she  is  liable  in  respect  of  her  estate. 

1.  The  interest  of  tenant  in  dower  is  an  estate  for 
life ;  and,  like  other  tenants  for  life,  she  is  answerable 
for  waste  committed  by  herself,  or  by  a  stranger,  whilst 
she  continues  tenant  in  dower  (d).  But  after  she  has 
parted  with  her  interest,  and  the  heir  has  assigned  the 
reversion,  ^e  is  not  liable  for  waste  committed  by  any 


(a)  Co.  Litt.  33.  (Jb)  Rowe  v.  Power,  2  New  Rep.  I 

(c)  2  RoU.  Abr.  401.    Co.  Litt.  273.  {d)  Co.  Litt.  53,  54. 

2  Inst.  303.    Fitz.  N.  B.  55,  E.    Ibid,  b^y  F. 
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person,  for  the  reasons  mentioned  in  chapter  upon 
curtesy  (fl). 

What,  amongst  other  things,  will  be  considered  as  as  felling 
waste,  are  pulling  down  houses,  opening  mines  (6),  *^°^'*®'*  ^' 
cutting  down  trees,  &c.  (c).  But  it  was  adjudged  in 
Lewis  Bow  le*s  case  (d\  that  if  a  house  fell  down  per 
vim  venti  in  the  time  of  tenant  in  dower,  she  had  a 
special  property  in  the  timber,  in  order  to  rebuild  with 
it  a  house  like  the  other  for  her  habitation  ;  and  that  if 
she  cut  down  a  tree  for  reparation,  she  had  also  a 
special  interest  in .  it  for  that  purpose,  but  that  she 
could  not  sell  the  tree ;  and  in  Whitfield  v.  Bewit  (e). 
Lord  Macclesfield  appears  to  have  acknowledged  this 
distinction,  and  refused  to  allow  a  tenant  for  life,  for 
repairs  done,  any  of  the  proceeds  from  timber  cut  and 
sold  by  him,  observing,  that  it  was  wrong  to  cut  down 
and  sell  the  timber,  the  sale  of  it  evincing  the  motive 
of  the  cutting  not  to  be  for  repairs,  but  to  sell. 

The  instances  which  have  been  produced  were  of  As  to  the 
acts  of  voluntary  waste.     But  whether  the  dowress,  as  ii^bUity  for 
tenant  for  life,  is  answerable  for  permissive  waste^  is  a  permissive 
question  upon  which  opinions  differ.     By  permissive  ^^  ^' 
waste  is  to  be  understood  permission  by  the  dowress  to 
let  the  buildings,  &c.  fall  into  ruins  for  want  of  repairs. 
Although  there  is,  as  I  believe,  no  case  to  be  found 
expressly  decided  upon  this  subject,  yet  it  is  conceived 
that  she  is  answerable  for  this  species  of  waste  (/),  for 
the  following  reasons : — ^first,  because  the  heir  has  no 
possibility  of  preventing  the  houses,  &c.  from  being  de- 
stroyed from  the  widow's  neglect,  if  she  be  not  under  a 
legal  obligation  to  keep  them  at  least  in  the  same  con- 
dition in  which  she  found  them ;  and  the  injury  to  the 


(a)  P.  36.          (b)  2  P.  Will.  242.  1  Taunt.  411.         (c)  For 

oOier  particulars  see  Co.  LiU.  53.  (d)  1 1  Rep.  82.    Co.  Litt. 

54  J.  See  Vin.  Ab.  Tit.  Waste,  M.  (c)  2  P.  Will.  240. 
(/)  See  Harg.  Co,  Litt»  57  a,  note  1 . 

VOL.  I.  E  E 
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heir  is  the  same  as  if  she  committed  wilful  waste ;  against 
which  species  of  waste  it  is  well  known  that  the  common 
law  guaranteed  the  heir  by  subjecting  the  widow  to  a 
prohibition,  if  not  to  an  action  of  waste.  It  is,  then,  but 
a  fair  presumption,  that  the  law  which  gives  her  in 
dower  a  third  of  the  estate,  equally  guaranteed  the 
heir  against  her  permissive  waste,  distinguishing  be- 
tween this  interest  created  by  the  law,  and  the  interests 
of  tenants  for  life,  years,  &c.  which  are  founded  in 
contract  among  the  parties,  and  the  lessors,  therefore, 
able  to  prevent  permissive  waste  by  express  covenants ; 
for  which  reason,  if  they  omitted  to  do  so,  the  common 
law  gave  them  no  redress  for  the  permissive  waste  of 
such  tenants  (a).  But,  secondly,  supposing  that  the 
common  law  did  not  make  the  widow  answerable  for 
permissive  waste,  it  would  seem  that  the  statute  of 
Gloucester  (hi)  may  be  so  construed  as  to  make  her 
answerable  for  this  kind  of  waste.  It  declares  ^'  that  a 
man  from  henceforth  shall  have  a  writ  of  waste  against 
him  that  oldeth  by  law  of  England  or  otherwise^  for 
term  of  life,  or  for  term  of  years,  or  a  woman  in  dower.** 
Although  one  reason  for  the  writ  being  thus  given 
might  be  to  remove  the  doubt  which  some  persons  en^ 
tertained  as  to  its  lying  against  the  widow  at  common 
law(c),  yet  the  act  makes  no  distinction  between 
voluntary  and  permissive  waste,  but  the  writ  is  to  go 
generally ;  and  since  this  is  a  case  which  calls  for  a 
liberal  construction  of  the  statute,  there  is,  as  it  is  con- 
ceived, no  reason  why  it  should  not  be  extended  toper^ 
missive  wa&te ;  such  a  construction  having  been  put 
upon  it,  and  upon  the  statute  of  Marlbridgey  in  regard 
to  tenants  for  life,  &c.  when  their  leases  are  not  made 
without  impeachment  of  waste  (d).    If,  then,  the  widow 


(a)  Co.  Litt.  53  b.    The  Countess  of  Shrewsbury's  case^  5  Rep. 
13  b.  {b)  6  Edw.  ],  c.  5.  (c)  2  Inst.  301.     Bro.  Abr. 

"  Waste/'  88.  (rf)  52  Hen.  3.  chap.  23.    2  Black.  Com.  283. 
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be  liable  for  permissive  waste,  she  would  be  answerable  Dowreu  not 
to  the  heir  for  the  destruction  of  buildings  by  accidental  ^^^^}f  ^^J. 
fire,  unless  she  were  protected  by  the  statute  of  Ann  (a),  fire, 
which  enacts  that  no  action  shall  be  prosecuted  against  /Sew^/e. 
any  person  in  whose  house  any  fire  shall  accidentally 
begin ;  with  a  proviso  that  the  act  shall  not  defeat  any 
agreement  between  landlord  and  tenant.     This  act 
being  remedial,  and  the  language  so  general,  it  is  con- 
ceived that  it  would  include  the  widow  tenant  in  dower 
in  its  indemnity  (i). 

In  order  to  prevent  commission  of  waste  by  the  She  will  be 
dowress,  a  Court  of  Equity  will  restrain  her  by  injunc-  fj^m^^, 
tion  from  so  doing,  when  she  has  shown  an  intention  to  mittinf 

commit  it  (C).  waste  By  in- 

^^  ^  '  junction. 

The  person  intitled  to  the  writ  of  waste  is  he  who  Who  intitled 
has  the  inheritance  in  remainder  or  reversion  imme-  ^  *J^"*  ®^ 

waste* 

diately  expectant  upon  the  estate  for  life,  whether  it  be 
the  heir  or  his  assignee,  or  an  assignee  of  the  husband 
during  his  life. 

Suppose,  then,  widow  tenant  in  dower  to  grant  her 
estate  to  a  stranger,  and  the  heir  to  convey  the  reversion 
in  fee  to  J3,  that  the  tenant  attorns,  and  the  grantee 
of  the  widow  commits  waste ;  it  seems  that  the  assignee 
of  the  reversioner  may  have  an  action  of  waste  against 
tjie  grantee  of  the  widow  (rf). 

The  widow  or  her  grantee  holds  one-third  of  the  The  writ 
estate  of  the  inheritance.     The  writ  of  waste,  there-  f?^*  ^™ 

the  waste  to 

fore,  lays  the  injury  as  committed  to  the  disherison  of  be  done  to 
the  person  intitled  to  such  inheritance,  and  it  would  be  *^®  ^®'; 
erroVeous  to  omit  it.     The  fonn  of  the  writ  is  shown  J^Zbt 
upon  the  following  case :  *^^  *®  *^^ 

A,  the  husband,  seised  in  fee  of  lands,  dies,  and  his 
heir  enfeoffs  a  stranger  in  fee,  who  assigns  dower  to 


(a)  6  Ann,  c.  31,  ss.  6  and  7.  (b)  See  Harg.  CovLitt.  57  a, 

note  I.  (e)  Whitfield  v.  Bemt,  2  P.  Will.  240.         {d)  Pita. 

N,  B.  56,  P. 

E  E  2 
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Ah  widow,  and  then  she  commits  waste.     The  writ  of 
waiste  to  be  brought  by  the  feoffee  must  state,  that  the 
widow  held  the  lands  in  dower  of  the  gift  of  her  hus- 
band by  the  assignment  of  the  stranger,  of  whom  she 
held  in  dower^  of  the  assignment  which  the  heir  made 
to  the  stranger,  to  the  disherison  of  him  who  brought 
Actiononthe  the  writ  (fl).  This  writ^  however,  has  almost  fallen  into 
^^re  of       disuse,  being  succeeded  by  an  action  on  the  case  in  the 
waste  now      nature  of  waste. 

mether  ac-      [^^*  ^*  seems  to  be  doubtful  whether  an  action  on  the 
tion  on  the     case  lies  for  permissive  waste..    The  contrary  has  been 

pmn/^vr    d^c^d®^  ^y  *^^  Court  of  Common  Pleas,  in  the  case  of 
waste.  a  tenant  at  will  (6),  and  in  the  case  of  a  tenant  for 

years  (c);  and  the  Court  is  reported  to  have  laid  it 
down  generally,  that  the  action  would  not  lie  for  per- 
missive waste,  referring  to  the  Countess  of  Shrewsbury's 
case  (d)  in  support  of  that  opinion.  But  the  deciaon 
referred  to  was  confined  to  the  case  of  tenant  at  will, 
who  from  the  nature  of  his  interest,  and  from  his  not 
being  within  the  statute  of  Gloucester ,  6  £dw.  1.  c.  5, 
was  held  not  to  be  liable  for  permissive  waste  in  any 
form  of  action  :  and  it  was  not  denied  that  the  acticm 
on  the  case  would  lie  against  one  who  by  law  was  bound 
to  repair,  which  appears  to  have  been  the  prevailing 
opinion  previously  to  the  two  cases  mentioned  above  (e). 
If,  however,  it  should  be  determined  that  this  action 
does  not  lie  for  permissive  waste,  it  will  be  necessary  in 
such  cases  to  resort  to  the  action  of  waste :  and  since 
that  action  cannot  be  brought  in  all  cases,  it  will  fre- 
quently happen  that  there  will  be  no  remedy  unless 
relief  could  be  given  in  equity,  either  by  a  decree  to 


(a)  Fits.  N.  B.  56,  G.  (i)  Oibsoli  v.  Wells,  1  N.  R.  290. 

(c)  Herne  v.  Benbow.    4  Tannt.  764.  (i)  5  Co.  13  b.    Cto. 

Eliz.  777.  784.  (e)  See  Cheetham  v.  Hampson,  4  T.  R.  318. 

1  Saund.  323  a,  note.      2  Saund.  252  a,  note.      Jones  v.  HiU> 
7  Tannt.  392.     1  B.  Moore,  100. 
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put  the  premises  in  repair,  or  by  the  appointment  of  a 
receiver  for  that  purpose.  In  general,  however,  Courts 
of  £quity  do  not  interfere  in  cases  of  permissive  waste, 
as  against  one  who  holds  by  a  legal  title  (a),  except 
under  particular  circumstances  (6). 

A  dowress  stands  on  the  same  footing  as  other  Remedies  for 
tenants  for  life,  in  respect  of  her  liability  to  make  satis-  waste  com- 
faction  for  waste  committed.  During  her  life  she  may 
be  sued  for  damages  by  an  action  on  the  case ;  and  the 
value  of  the  timber,  or  other  property  acquired  by  the 
waste,  may  be  recovered  against  her  in  an  action  of 
trover,  or  by  bill  in  equity  for  an  injunction  and  ac- 
count ;  and  if  the  property  thus  acquired  has  been  sold, 
it  seems  that  an  action  of  assumpsit  will  lie  against  her 
for  the  money  produced  by  the  sale  (c).  It  was  for- 
merly doubted  whether  the  assets  of  one  who  had  com- 
mitted waste  were  liable  after  his  death,  on  the  ground 
that  "Waste  is  a  tort,  the  remedy  for  which  dies  with  the 
person.  But  it  is  now  settled,  that  where  property  is 
gained  by  a  wrongful  act,  the  party  injured  may  waive 
the  tort,  and  have  recourse  to  the  action  of  assumpsit  (cf), 
which  survives  against  the  executors;  an  action  will, 
therefore,  lie  against  the  executors  of  a  tenant  for  life 
for  the  produce  of  waste  committed ;  and  as  the  demand 
is  recoverable  out  of  assets,  it  seems  that  a  \fi\l  in  equity 
will  lie  for  the  same  purpose  (e).  This  has  been  somcr 
times  questioned,  it  being  said  that  satisfaction  for  waste 
committed  is  to  be  decreed  in  equity,  only  where  an 
injunction  is  prayed  for,  upon  the  principle  that  as 
Courts  of  Equity  entertain  jurisdiction  to  prevent  the 


(a)  Wood  V.  Oaynon^  Ambl.  395.        (b)  See  Caldwall  v.  Bayiis, 
2  Mer.  408.  (c)  Hambly  v.  Trott,  Cowp.  371.    Hony  v. 

Hony,  1  Sim.  and  Stu.  568.  (d)  Hambly  v.  Tiott,  u6.  sup. 

See  Lightly  v.  Clouston,  1  Taunt.  112.     Foster  y.  Stewart,  3  M. 
and  8.  1 9  K  (e)  Bishop  o£  Winchester  y.  Knight*  1  P.  W.  406. 

Sicc  Garth  y.  Cotton,  3  Ath.  751      1  V&i.  sen.  524.  S}i6.     1  Dick. 
183. 
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commission  of  further  waste,  they  may,  to  prevent  mul- 
tiplicity of  suits,  at  the  same  time  give  a  remedy  for  the 
waste  which  has  been  committed  (a).  It  seems,  how- 
ever, to  be  a  question  open  to  much  doubt  whether  this 
be  the  only  principle  of  the  jurisdiction  (i) ;  if  it  be,  it 
will  follow  that  the  account  cannot  be  decreed  against 
the  party  who  has  committed  the  waste,  unless  one  of 
the  objects  of  the  suit  be  an  injunction ;  and,  therefore, 
after  the  determination  of  his  estate,  the  only  remedy 
against  him  will  be  by  action  (c).  But  the  objection 
that  the  demand  is  of  a  legal  nature  will  not,  as  it 
seems,  apply  after  his  death,  to  a  bill  in  equity  to  affect 
his  assets. 

In  cases  of  equitable  waste  committed  by  a  tenant  for 
life,  it  has  been  decided  that  a  bill  in  equity  lies  against 
his  executors  for  an  account  (d). 

With  respect  to  permissive  waste  suffered  by  a  tenant 

for  life,  there  is  no  remedy  after  his  death  (e).] 

Porfeiture  ^        The  widow  having  only  a  freehold  interest  in  the 

a^enationby  ^^^^^  P^^  of  her  husband's  freehold  estates,  cannot 

common  law  legally  dispose  of  it  for  a  longer  period.     The  more 

fOT  aXmrer    effectually  to  prevent  such  dispositions,  and  to  faci- 

period  than    litate  the  remedies  of  the  persons  injured  by  them,  it 

^'    ^'         is  provided  by  the  statute  of  Gloucester  {f\  that  upon 

the  alienations  of  tenants  in  dower,  in  fee,  or  for  the 

life  of  the  lessee,  they  shall  forfeit  their  estates,  and 

the  heir  J  or  other  to  whom  the  land  ought  to  revert 

after  their  death,  be  intitled  to  a  writ  of  entry.     And 


(a)  3  Atk.  262.     6  Ves.  89.     9  V-es.  346.  {h)  See  Whit- 

field V.  Bewit,  2  P.  W.  240.  Lee  v.  Alston,  1  Bro.  C.  C.  J  94. 
3  Bro.  C.  C.  37.  1  Ves.  jun.  78.  Hony  y.  Hony,  ub.  sup. 
(c)  As  in  Jesus  College  v.  Bloom,  3  Atk.  262.  Ambl.  54*.  See 
3  Atk.  381.  (d)  Lansdowne  v.  Lansdowne,  1  Madd*  116. 

Ormond  v.  Kjmneraley,  5  Madd.  369.  (e)  Turner  V.  Buck, 

22  Vin.  Ab.  523.  pi.  9.  Gastlemain  v.  Craven,  ibid.  pi.  1 1.  Lans- 
downe V,  Lansdowne,  1  Jac.  and  Walk,  522.  (y)  6  Edw.  1. 
c.  7. 
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hj  two  subsequent  statutes  passed  in  the  reigns  of 
Henry  the  seventh  and  Henry  the  eighth  (a),  it  is 
further  provided,  that  no  feoffment,  fine,  recovery  or 
warranty  by  tenant  in  dower,  or,  as  expressed,  having 
an  estate  in  dower,  shall  operate  as  a  discontinuance  of 
her  estate,  or  take  away  the  entry  of  the  heir  or  person 
in  reversion.  But  as  the  effects  of  these  statutes  are 
reserved  for  particular  consideration  in  the  twelfth 
tjhapter  of  this  treatise,  the  reader  is  requested  to  refer 
to  that  chapter. 

The  conveyances  which  create  a  forfeiture  of  the  No  forfeiture 
widow's  estate  for  life,  are  such  as  from  their  natures  }>y  attempt- 
pass  a  greater  interest  than  that  to  which  she  is  intitled,  morethsmher 
such  as  fines  and  feoffments,  so  that  if  she  purport  to  lawful  estate 

^        i»         •       1      V       1  11  1  .      under  mo- 

grant  a  tee  simple  by  lease  and  release,  or  bargain  dernconvey- 

and  sale  (which  are  allowed  to  pass  no  larger  estate  ances. 
than  what  the  person  conveying  actually  has),  she  will 
incur  no  forfeiture  (A).     If,  however,  the  widow  make  Lease  with 
a  lease  with  livery  for  the  life  of  the  lessee,  that  will  }| J^^'^^  J^V^^ 
forfeit  her  dower,  because  by  the  livery  a  greater  estate  lessee,  a  for- 
passed  than  she  had  to  grant,  viz.  an  estate  during  the  ^"^iture. 
life  of  the  lessee,  which  may  continue  longer  than  her 
own  (c). 

She  may,  however,  grant   leases  of,  or  otherwise  But  she  may 
incumber  her  estate  in  dower  to  the  extent  of  her  life-  ^^^^  ^^^ 
interest ;  so  that  if  she  demise  it  for  years,  reserving  a 
rent,  it  will  be  good,  and  if  she  die,  and  rents  be  in 
arrear,  her  executor  or  administrator  will  be  intitled  to 
them  (rf). 

It  was  adjudged  in  Brown* s  case(e),  that  every  y^^    ^^ 
person  having  a  lawful  estate  in  a  manor^  including  a  to  regrar 
tenant  in  dower,  may  regrant  copyholds  at  the  ancient  ^^^ 
rents,  customs,  and  services,  which  shall  bind  the  owner 


(a)  11  Hen.  7.  c.  20.     32  Hen.  8.  c.  36,  s.  2.  (b)  See  ante, 

p.  82.  (c)  Co.  Litt.  252.  (d)  Bro.  «  Leases,"  pi.  19. 

(e)  4  Rep.  23  b.     Sec  Co.  Litt.  58  b. 
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of  the  inheritance.  The  reason  is,  that  the  widow  is 
lady  of  the  manor  for  the  time,  and  but  an  instrument, 
and  passes  no  interest,  the  copyholder's  estate  being 
derived  under  the  custom.  If^  therefore,  the  widow 
have  one  manor  assigned  for  dower,  then,  although 
she  have  an  interest  in  it  for  life  only,  yet  being  sole 
lady  of  such  manor,  she  may  regrant  copyholds  which 
are  holden  of  it,  the  law  enabling  her  to  do  so  for  the 
benefit  of  the  copyholders  ;  and  it  is  presumed  that  she 
may  equally  do  so  of  the  lands  lying  within  her  part  of 
the  manor,  when  one-third  of  it  only  is  assigned  to  her 
in  dower  (a). 

Previously  to  the  statute  of  Si  Henry  the  eighth. 


Dower  of  the  (a)  la  Gay  v.  Kaj,  Cro.  Eliz.  661,  a  woman  having  recovered 
copyholds  of  dower  of  a  manor^  several  of  the  tenements  demised  by  copy  were 
a  manor^   ow  ngg^gQ^d  to  her ;  and  it  was  decided  that  she  might  hold  customary 

Courts  for  the  purpose  of  granting  copies.   But  as  the  widow  hdd 
the  part  assigned  to  her  under  the  heir  {post,  428.)^  and  as  the  fealty 
of  the  tenants  wbb,  notwithstanding  the  endowment^  due  to  the  heir 
(Keilw.  126.  Perk.  345, 346),  the  jurisdiction  of  her  Court  was  of  a- 
limated  nature.  See  Bracton,  98.  a.  Fleta,  book  5,  c.  24,  s.  15,  16. 

In  Bragge's  case,  Qodh.  135.  GK)uldsb.  37.  Owen  4.  a  widow  sued 
for  dower  of  a  manor  by  the  description  of  certain  messuages,  lands, 
and  rents,  and  the  sheriff  assigned  to  her  parcel  of  the  demesnes  and 
'  parcel  of  the  copyholds.  She  afterwards  held  Courts  and  made  a 
grant  of  a  copyhold,  which  was  adjudged  to  be  void,  because  having 
made  her  demand  as  of  a  thing  in  gross,  she  had  no  manor :  but  if 
her  demand  had  been  of  a  third  part  of  the  manor,  then  she  would 
have  had  a  manor,  and  might  have  kept  Courts  and  granted  copies. 
According  to  the  report  in  Owen  it  was  said  that  the  copyholds  did 
not  pass  to  her  by  the  assignment  of  her  dower.  In  Howard  v.  Ca- 
vendish, Cro.  Jac.  62 1 .  Palm.  264.  it  appears  that  part  of  the  copy- 
hold tenements  was  assigned  by  the  sheriff  for  dower. 

According  to  these  authorities,  on  the  assignment  of  dower  of  a 
manor,  some  of  the  copyholds  are  allotted  to  the  widow.  But  Lord 
Coke  enumerates  the  ''profits  of  Courts,  fines,  heriots,  &c."  amongst 
those  things  which  are  not  divisible  by  metes  and  bounds,  and  of 
which  the  widow  is  therefore  endowed  of  the  third  part.  Co.  Litt. 
32.  This  implies  that  instead  of  dividing  the  lands  held  by  the 
tenants  of  the  manor,  the  third  part  of  the  profits  arising  from  them 
may  be  assigned  to  the  widow. 
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chapter  34,  advantage  of  a  clause  of  re-entry  for  the  When  the 
breach  of  a  condition  contained  in  a  lease  could  only  ^T'**'  ™*y 

^    ana  may  not 

be  taken  by  the  lessor,  his  heirs,  executors,  or  admi-  enter  for  the 
nistrators ;  the  lessor  being  a  party  and  privy  to  the  ^'^^h  "^  * 
contract,  and  the  other  persons  legally  representing 
him  being  privies  in  right.  If,  then,  this  privity  had 
been  destroyed,  as  by  an  assignment  of  the  reversion, 
the  assignee  could  not  enter  for  a  breach  of  the  con- 
dition -,  the  reason  of  which  distinction  the  reader  will 
find  in  Littleton  (a). 

But  the  above  statute  only  alters  the  common  law  in 
favour  of  assignees  or  grantees,  leaving  the  common  law 
to  operate  upon  estates  created  by  act  of  law  (b). 

Suppose,  then,  the  husband  to  have  granted,  pre- 
viously to  his  marriage,  a  term  of  years  of  the  dowable 
estate,  with  a  clause  of  re-entry  in  the  lease  if  the  lessee 
committed  waste,  and  that  after  the  husband's  death 
and  the  endowment  of  his  widow,  the  lessee  broke  the 
condition;  the  widow  cannot  enter  to  determine  the 
lease,  because  her  estate  being  the  creature  of  law, 
there  is  no  privity  between  her,  or  the  lessor,  or  his 
lessee  (c). 

But  if  no  clause  of  re-entry  be  inserted  in  such  a 
lease,  and  it  is  declared  that  upon  waste  committed  by 
the  lessee,  the  lease  shall  determine  and  be  void,  then 


{a)  Litt.  sect.  347.  {b)  Co.  LiU.  215  6.         {c)  However, 

the  expression  grantee  or  assignee  in  the  stat.  32  Hen.  8.  c.  34,  has 
reoeived  a  liberal  construction  (Isherwood  v.  Oldknow,  3  M^^and  S. 
382) :  and  there  is  great  reason  to  contend  that  it  comprises  a  tenant 
in  dower,  as  she  derives  her  title  from  the  lessor.  Lord  Coke^  in 
saying  (in  Co.  Litt.  215  6.)  that  the  statute  does  not  extend  to  those 
who  come  in  merely  by  act  of  law,  instances  only  the  case  of  the  lord 
claiming  for  escheat  or  mortmain,  or  in  respect  of  villeinage ;  and  in 
3  Co.  62  h.  he  gives  the  reason  why  the  lord  in  those  cases  cannot 
have  the  benefit  of  the  statute,  viz.  that  he  comes  in  by  title  para- 
monnt,  and  is  in  merely  in  the  po^,  and  not  by  any  liinitation  or  act 
of  the  party.  It  seems,  therefore,  that  this  passage  was  not  meant 
to  apply  to  persons  claiming  under  the  lessor.    And  sec  4  Co.  50  b. 
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the  widow  may  enter,  because  the  lease  is  not  merely 
voidable  upon  entry,  as  in  the  ease  first  supposed,  but  it 
is  ipso  facto  void  without  any  entry  (a). 
Widow  inti-  2.  With  respect  to  the  widow's  title  to  emblements, 
blements  '  ^^^  right  to  them  is  indisputable,  since  by  the  statute  of 
and  may  dis-  Merton  (6),  tenant  in  dower  is  empowered  to  dispose  of 
poee  0     em.  ^^  ^^^  growing  upon  her  estate  at  the  period  of  her 

death;  that  act  having  been  passed  to  remove  the 
doubt  which  previously  existed  upon  the  subject.  That 
doubt  was  founded  upon  this  reasoning,  that  the  widow 
being  intitled  to  an  assignment  of  dower  immediately 
after  her  husband's  death,  and  having  had  the  benefit 
of  the  com  then  growing  upon  the  third  part  of  the 
lands  assigned  to  her,  if  any  there  then  happened  to 
be  (c),  it  was  thought  the  advantages  received  by  her 
at  the  commencement  of  her  estate,  should  be  a  satis^ 
faction  of  those  of  the  same  kind  which  she  would 
otherwise  have  been  intitled  to  when  her  estate  expired. 
This  peculiarity  attending  the  widow's  estate  distin* 
guished  it  from  that  of  other  tenants  for  life  who  are 
intitled  to  emblements ;  and  to  settle  the  law  in  this 
matter  was  the  object  of  the  above  statute.  This  act 
places  the  widow  in  the  same  situation,  with  respect  to 
Of  what  they  emblements,  as  a  tenant  for  life.  Her  power  of  dis- 
conast.  position  under  the  statute,  therefore,  does  not  merely 

extend  to  com  growing  at  the  time  of  her  death,  but 

to  roots  planted,  and  to  other  annual  and  artificial 

profits,  such  as  hemp  and  flax,  and  hops,  although 

growing  upon  ancient  roots,  and  to  other  things  which 

Ifnodisposi-,  are  yearly  produced  by  the  industry  of  man(rf).     If 

executor  or     ^^  ^™^*  ^^  dispose  of  them,  they  will  belong  to  her 

administra-    executor  or  administrator,  who  may  retain  possession 

tor  will  be 
intitled  to 
them.  -  


(a)  Gamock  v.  Cliffs,  1  Leon.  60,  61.  (i)  20  Hen.  3.  c.  2. 

(c)  See  Fisher  v.  Forbes,  9  Vin.  Ab.  373,  pL  82.     Dyer,  316  cr. 
{(l)  Co.Litt.  55.     1  Roil.  Abr.  728.     Cro.  Car.  515.     Keilw.  125. 
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of  the  lauds  until  the  corn,  &c.  can  be  reasonably  carried 
away  (a). 

It  follows,  from  tenant  in  dower  being  in  the  same 
situation  as  a  tenant  for  life,  in  regard  to  emblements, 
that  the  same  principles  will  regulate  her  right  to  them 
as  are  applicable  to  other  tenants  for  life.  The  fun- 
damental reason  for  admitting  such  right  is  to  en- 
courage husbandry,  by  allowing  the  tenants  a  full  com- 
pensation for  their  labour  and  expense  in  tilling,  ma- 
nuring, and  sowing  the  lands,  and  this  principle  is  the 
basis  of  the  following  cases : 

If  there  be  two  tenants  in  common  in  fee  of  lands,  Instances  of 
and  the  one  marries  and  dies,  and  his  widow,  after  ^^^i^ 
endowment,  and  the  surviving  tenant  in  common  sow  ments. 
the  lands,  and  she  dies  before  the  com  is  cut,  her  exe- 
cutor or  administrator  will  be  intitled  to  the  corn  in 
common  with  the  other  tenant  (i). 

So  also,  if  the  widow,  after  assignment  of  dower, 
sow  the  lands  and  marries,  and  her  second  husband, 
after  appointing  executors,  dies  before  the  crop  is 
severed,  his  surviving  widow  will  be  intitled  to  it.  But 
the  executor,  and  not  the  widow,  would  have  been 
intitled  to  the  crop  if  it  had  been  sown  by  the  husband, 
because  he  was  at  the  expense  of  sowing  it  (c). 

[The  widow  of  a  copyholder  who  forfeits  her  free- 
bench  by  a  second  marriage  is  not  intitled  to  the  em- 
blements (rf).3 

3.  The  duties  or  services  to  which  the  widow  is  widow 
liable  in  respect  of  her  dower,  are  founded  upon  her  ^^^  ^  ^^^ 
title  to  the  estate.     Her  interest,  as  we  have  seen,  is  duties  to 
a  continuation  of  her  husband's  seisin ;  she  is  conse-  y^ic^.  estate 
quently  liable,  as  standing  in  his  place,  to  one-third  of 
all  the  duties  and  services  to  which  the  estate  was  sub- 


Co)  Keilw.  125.  pi.  84.  (6)  Perk.  sect.  523.  (c)  Perk, 

sect.  522.     Co.  Litt.  55  b.  (d)  Gland's  case^  5  Co.  1 16.    Cro. 

Eliz.  460.    See  Co.'  Litt.  55  *. 
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ject  in  his  possession,  and  for  wliicli  one-third  she  is 
answerable  to  the  person  intitled  to  the  reversion  of 
the  property  (a). 

An  instance  of  this  attendancy  of  the  widow  upon 
the  reversion  for  one-third  of  the  services  has  been 
before  noticed  (^),  in  the  case  of  a  rent  reserved  upon 
an  estate  tail  granted  to  the  husband,  which  expired  at 
his  death  without  leaving  issue ;  there  the  widow  being 
dowable  of  the  estate  tail  notwithstanding  its  deter- 
mination, the  law  decided  that,  in  respect  of  one-third 
of  the  estate  assigned  to  the  widow  for  her  dower,  she 
should  be  attendant  upon  and  pay  to  the  donor  one- 
third  of  the  rent  originally  reserved  (c)« 
So  also  ahe        Upon  the  principle  applicable  to  these  cases,  if  the 

trikitTone-  ®8*^*®  ^^  subject  to  a  mortgage  for  a  term  of  years 
third  of  the  granted  before  the  husband  became  intitled  to  it,  his 
a^n^tow^*^  widow  will  be  obliged  to  keep  down  one-third  of  the  in- 
debt.  terest,  as  it  has  been  noticed  (d). 

The  liability  of  the  widow  to  contribution  for  part 
of  the  duties  reserved  out  of  the  dowable  estate  is,  as 
before  observed,  founded  injustice;  on  the  principle 
that  the  owner  of  two-third  of  the  estate  should  not  be 
obliged  to  pay  over  the  whole  of  such  reservation,  but 
that  the  proprietor  of  the  other  third  should  contribute 
pro  rata.  It  is  also  equal  justice,  that  if  the  heir  or 
his  grantee  become  discharged  of  the  render  or  duty,  it 
should  operate  in  favour  of  the  widow. 
Rd^  by         Accordingly,  if  the  husband's  estate  upon  its  creation 

the  donor  or  ^  .      ^  ^  ji_  .    '^  ,  ^ 

reversioner    were  subject  to  a  rent,  and  the  reversioner  or  donor  of 

of  the  ser- 


(a)  9  Rep.  135.    Perk.  sect.  424,  5,  7.  (b)  Supra,  p.  376. 

(c)  Co.  Litt.  24 1 .  Perk.  43  i .  9  Vin.  Ab.  268,  pi.  .5,  6.  So  if  the 
husband  died  without  heirs,  and  the  land  escheated,  the  widow  held 
her  dower  of  the  lord,  rendering  to  him  a  third  of  the  rents  and 
services.  9  Vin.  Ab.  268,  pi.  7,  9.  In  other  cases  the  dowress,  in 
point  of  tenure,  held  of  the  heir.  F.  N.  B.  7.  F,  Co.  Litt.  241, 
ibid.  31  tf,  n.  2.     Watk.  Cop.  vol.  2,  p.  152.  (d)  Supra, 

p.  371. 
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the  estate,  or  the  person  to  whom  it  is  payable,  release  vices  to  the 
the  whole  or  part  of  it  to  the  heir,  the  widow  will  also  ^^^^  ^ 

*  '  ,  enure  to 

hold  her  dower  discharged  from  it,  a  third  of  which  she  widow's  be- 
was  previously  liable  to  pay  to  the  heir  (a).  ^^^^' 

When  the  reservation  or  duty  is  entire  and  indivi-  How  the  wi- 
sible,  and  to  be  rendered  annually,  as  of  a  horse,  the     !L^,\^ 

J'  '     ^      answer  to 

widow^s  attendancy  upon  the  heir  in  respect  of  it,  will  the  heir  her 
be  not  of  the  third  part  of  the  value  of  the  horse  yearly,  ^^^^'  ^^®" 

\  ,  J        J '  ^Ijg  service 

but  a  horse  every  third  year,  by  which  arrangement  the  is  entire. 
law  prevents  disputes  between  her  and  the  heir.  If, 
however,  the  reservation  had  been  an  annual  render  of 
a  horse  of  the  value  of  40/,  then  the  widow  would  be 
attendant  upon  the  heir  yearly  for  one-third  part  of  that 
sum  (&). 

V.  The  widow's  title  to  dower,  and  the  manner  in 
which  her  dower  is  to  be  assigned,  having  been  shown 
in  the  preceding  sections ;  her  remedy  for  the  recovery 
of  it  is  the  next  subject  which  naturally  presents  itself 
for  consideration.  Her  redress  is  either  in  a  Court  of 
common  law  or  in  a  Court  of  equity,  each  of  which 
jurisdictions  will  be  considered  separately. 

1.  When  dower  is  refused  to  be  assigned  to  the 
widow,  she  may  sue  out  a  writ  of  dower  undt  nihil 
habety  which  lies  against  the  person  only  who  has  the 
freehold,  and  who  ought  to  have  assigned  to  her  dower 
without  compulsion.  The  process  is  by  summons, 
grand  cape  and  petit  cape,  in  the  Court  of  Common 
Pleas ;  and  if  the  lands  lie  in  London,  the  writ  of  dower 
is  directed  to  the  Lord  Mayor  and  Sheriffs  (c). 

In  the  prcecipe  for  this  writ,  when  the  widow  is  first  Proceedings 
named  she  ought  to  be  described  as  having  been  the  ^  ^^7"*  ^ 
mfk  of  her  late  husband ;  for  in  a  case  where  this  was  Priecipe>  &c. 


(a)  Co.  lait.  241.    Perk.  sect.  430.    Bro. ''  Tenures/'  fo.  252  h; 
pi.  33, 82.  (A)  Perk.  sect.  434.  The  reader  will  find  a  variety 

of  andent  learning  upon  this  subject,  in  the  author  referred  to,  be- 
tween sections  424,  and  435.  {c)  Fitz.  N.  B.  148.  Lomax 
V.  Armorer,  1  Ventr.  267. 
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Summons, 


Proclama- 
tion. 


Essoin* 


omitted  in  the  writ,  and  the  sheriff  was  ordered  by  it  ta 
command  the  tenant  '^  to  render  to  C  her  reasonable 
dower  out  of  the  freehold  which  was  of  D  late  her 
husband/'  the  Court  abated  the  writ ;  because  in  the 
beginning  of  it  C  was  not  mentioned  to  have  been  the 
wife  of  Z),  which  was  the  very  character  in  and  upon 
which  (7s  title  to  dower  was  founded  (ji). 

The  next  proceeding  is  a  summons  to  the  tenant  to 
render  the  dower,  which  must  be  served  upon  the 
Iand(&).  That  being  done,  the  summons  is  required 
by  the  act  of  Elizabeth  (c)  to  be  proclaimed  fourteen 
days  at  least  before  its  return,  upon  a  Sundfljf  imme- 
diately after  divine  service  and  a  sermon,  if  any,  or 
immediately  after  divine  service,  at  or  near  the  more 
usual  door  of  the  church  ot  chapel  of  the  town  or 
parish  where  the  lands  are  situated  upon  which  the 
summons  was  made.  The  statute  further  requires  the 
proclamation  to  be  returned  with  the  names  of  the 
summoners,  and  it  declares  that  until  a  summons  shall 
have  been  so  proclaimed,  no  grand  cape  shall  issue,  but 
summons  after  summons  till  one  duly  proclaimed  shall 
have  been  made  and  returned. 

The  proclamation  is  to  be  made  at  the  door  of  the 
parish  church ;  the  act  requiring  this  must  be  literally 
complied  with,  although  the  church  or  chapel  be  not 
in  the  county  where  the  lands  lie  (d).  But  if  the  lands 
be  situate  in  different  parishes  or  townships,  the  pro- 
clamation of  the  summons  at  the  door  of  one  church  or 
chapel  where  ^^rf  only  of  the  lands  lie  has  been  held  to 
be  sufficient  (e). 

The  writ,  &c.  being  returned,  the  tenant  may  cast 
an  essoin^  i.  e.  an  excuse  for  his  non-appearance  at  the 
return  of  the  writ :  that  is  a  dilatory  proceeding,  and 


{a)  Fulliam  v.  Harris,  Cro.  Jac.  217.  (b)  Alleu  v.  Walter, 

Hob.  133.  (c)  31  Eliz.  c.  3,  sect.  2.  (d)  Cro.  Ella.  472. 

{e)  Harrison  v.  Massam,  Noy,  22.     Allen  v.  Walter,  Hob.  133. 
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therefore  discountenanced.  The  essom  will  be  of  no 
avail  if  he  be  seen  in  Court,  or  if  the  entry  of  it  with 
the  clerk  of  the  essoins  appear  to  have  been  made  for 
him  by  an  attorney  (a) ;  and  if  the  essoin  be  not  cast 
at  the  proper  time,  the  demandant  may  enter  a  ne 
recipiatur. 

The  essoin  being  legally  cast,  then  in  order  to  pre- 
vent the  tenant  from  signing  a  non  pros  after  the  ser- 
vice of  a  rule  by  him  of  his  intention  to  do  so,  the  de- 
mandant  should  adjourn  the  essoin,  which,  by  sta-  Adjourn- 
tute  (i),  is  to  the  fourth  return  next  after  that  of  the  ^^^* 
writ  of  dower  both  inclusive. 

The  next  proceeding  in  default  of  the  tenant's  ap-  Grand  cape 
pearance  is  the  issuing  of  the  srand  cape  by  the  de-  ^°  ^^^^^  ^ 

*  o  o  a         ^  appearance. 

mandant,  a  term  borrowed  from  the  word  cape  in  the 

beginning  of  the  writ.     It  directs  the  sheriff  to  take 

into  his  possession,  by  the  view  of  an  inquest,  a  third 

of  the  lands,  for  the  tenant's  default,  and  then  to 

summon  the  tenant  to  appear  in  Court  at  Westminster 

to  account  for  his  prior  non-appearances.     If  the  sheriff 

make  no  return  to  that  writ,  then  an  alias  grand  cape  Alias  grand 

issues ;  and  should  the  tenant  still  refuse  to  appear,  the  ^P^* 

demandant  may  obtain  final  judgment,  and  an  award  of  Judgment. 

seisin. 

The  demandant,  however,  may  waive  her  advantage, 
and  accept  an  appearance  of  the  tenant  upon  the  grand 
cape(c).     Which  circumstance  introduces  the  consi-  Proceedings 
deration  of  the  proceedings  in  a  writ  of  dower,  when  ^^^^  ^^^ 
there  is  no  default  of  appearance  in  the  tenant.  ^f  appear- 

We  shall  suppose  then,  the  tenant  to  appear  at  the  anoe. 
return  of  the  writ  of  dower.     The  demandant  must 
afterwards  count  or  declare,  by  which  she  ought  to  de-  The  count. 
mand  a  third  part  of  the  whole  of  what  she  is  dow- 
able  (d).     The  count  being  filed,  if  the  tenant  claim  Tenant's 

right  to  a 


view. 


(a)  Anson  v.  Jefferson,  2  Wils.  164.  (b)  24  Geo.  2.  c.  48, 

sect.  3.  (c)  I  Salk.  217.  (d)  3  Lev.  169. 
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the  lands  under  the  alienation  of  the  husband,  he  wa^ 
intitled,  as  it  would  seem,  to  pray  a  view,  in  case  such 
proceeding  was  really  necessary,  as  if  he  were  ignorant 
of  the  particular  lands  in  his  possession  which  were 
liable  to  the  widow's  demand,  otherwise  not ;  for  if  it 
appeared  that  he  was  acquainted  with  that  circumstance, 
then  the  Court  would  not  accede  to  his  prayer  of  a 
vieWy  the  request  being  merely  for  delay,  which  is  not 
allowable  in  such  an  action  (a).  But  the  statute  of 
Westminster  the  second  (i),  proceeding  upon  the  above 
distinction,  deprives  him  of  a  view^  by  declaring  that, 
"  in  a  writ  of  dower  where  the  dower  in  demand  is  of 
land  which  the  husband  aliened  to  the  tenant  or  his 
ancestors,  where  the  tenant  ought  not  to  be  ignorant 
what  land  the  husband  did  alien  to  him  or  his  ancestors, 
although  the  husband  died  not  seised,  yet  from  hence- 
forth view  shall  not  be  granted  to  the  tenant."  The 
alienee  of  the  husband  being  thus  excluded  from  a 
view  (c),  and  the  heir  of  the  husband  who  died  seised 
of  the  lands  being  equally  excluded  at  common  law,  be- 
cause the  legal  presumption  is,  that  he  was  acquainted 
with  the  estate  which  descended  to  him  upon  his  an- 
cestor's death  (d),  a  case  can  scarcely  happen  of  a  tenant 
in  dower  being  intitled  to  a  view.  If,  however,  he 
should  pray  one,  when  he  is  not  intitled  to  have  it,  the 
demandant  must  defeat  it  by  what  is  called  a  counter 
plea,  upon  which  issue  may  be  taken,  or  to  which  the 
tenant  may  demur ;  and  if  he  adopt  the  latter  mode, 
and  judgment  be  given  against  him,  it  will  be  peremp- 
by  demurrer,  tory ;  but  if  the  decision  be  in  his  favour,  and  a  view 
or  plea.         granted,  he  will  be  intitled  to  an  essoin,  similar  to  that 

before  mentioned,  and  the  demandant  must  count  de 


Counter 
plea. 

I'roceedingB 
in  conse- 
quence 


(a)  Upon  tliis  subject  see  the  cases  of  Astmal  v.  Astmal,  2  Lev. 
1 1 7.  Davis  V.  Lees,  WiUes'  Rep.  344—347.  Herbert  v.  Vernon, 
Dyer,  179  a,  pi.  41,  and  Wbelpdale  v.  Whelpdale,  3  Lev.  169. 
(b)  13  Edw.  1.  c.  48.  (c)  Bemes  v.  Rich,  3  Lev.  220. 

{d)  2  Inst.  481. 
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novo  after  the  return  of  the  view^  or  of  the  adjournment 
of  the  essoin ;  which  being  done,  the  tenant  may  plead 
either  in  abatement  of  the  writ,  as  the  demandant's  mar- 
riage during  the  action,  or  ancient  demesne  {a) ;  or  in 
bar  o£  the  action,  as  fie  ungues  seisie  que  dotveVf  or  a 
divorce  a  vinculo  matrimonii j  kc.  (b). 

If  the  marriage  of  the  widow  with  her  late  husband  Issue. 
be  not  disputed  (c),  and  issue  is  joined  upon  a  fact 
within  the  province  of  a  jury,  upon  which  the  demand- 
ant's right  to  dower  is  denied,  the  question  is  to  be 
settled  by  a  jury  in  the  usual  manner ;  and  in  case  the 
issue  be  found  for  the  widow,  she  will  obtain  judgment  Judgment, 
for  her  dower,  and  a  writ  of  seisin  will  be  addressed  to  Execution, 
the  sheriff  to  assign  it,  who  ought  to  do  so  in  the  manner 
mentioned  in  the  third  section. 

No  imparlance  is  permitted  in  the  above  action  (d).  No  imparl*- 
nor  is  the  parol  allowed  to  demur  on  account  of  the  ^fceaUoT^ei 

"*  No  parol  to 

infancy  of  the  tenant  (e) ;  because  any  delay  would  be  demur. 
prgudicial  to  the  widow,  who  is  suing  for  the  recovery 
of  her  daily  subsistence. 

The  distinction  between  grand  and  petit  capes  is  Distinction 
this :  the  former  never  lies  after  an  appearance  by  the  ^t^een 
tenant  in  chief}  the  latter  issues  after  the  tenant  has  petit  capes. 
appeared,  and  makes  default  in  any  term  subsequent 
to  his  appearance.     Thus,  if  the  tenant  appear  to  the 
summons,  and  the  plaintiff  make  her  demand,  and  in 
the  same  term  in  which  the  tenant  appeared  he  make 
default,  or  nihil  dicity  the  plaintiff  ought  to  have  per- 
emptory judgment  of  seisin,  and  no  grand  or  petit  cape 
IS  proper  to  be  issued  after  such  default.     Ifj;  however, 
either  of  them  be  taken  out,  and  the  plaintiff  finally 
obtain  judgment,  the  tenant  cannot  reverse  it  for  the 


<fl)  1  Roll.  Abr.  322,  pi.  20.    Co.  Entr.  173  d.  (6)  Co. 

Litt.  32.  (g)  See  supra,  p.  334.  (d)  Foster  v.  Kirkley, 

Barnes^  2.  {e)  Supra,  p.  389.     1  Roll.  Abn  137>  pL  35.  See 

also  Gore  v.  Perdue,  Cro.  Sliz.  309.  Smith  v.  Smith,  Cro.  Jac.  1 1 1. 
3  Leon.  392. 
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Brror  in 
judgment^ 
wHo  may 
take  advan- 
tage of  it. 


If  widow 
were  in  part 
endowed^ 
writ  oi  unde 
nihil  hahet 
lay  not  at 
common  law. 


Statute  of 
Westminster 
1.  apartial 
reme4y. 


Plea  of  part 
endowment 
since  the 
statute. 


error ;  because  such  dilatory  proceeding  instead  of  being^ 
prejudicial  to  him  operated  to  his  ad^antage^  and  the 
rule  is  generally  hdd  down  by  FiUherhert  that  no 
person  can  reverse  a;  ju^ment  by  writ  of  error  for  mis- 
take in  the  proceiedingSy  mdess  he  can  show  that  such 
mistake  was  to  his  prgudice^  for  that  is  the  very  foun- 
dation and  expresmn  of  the  writ  (a).  But  dus  rule 
must  be  applied  to  cases  only  arising  upon  process  in 
the  actions^  i*  ^.  to  errors  originating  in  the  mistake  of 
a  patty^  as  in  the  last  case^  and  not  in  the  judicial  act 
of  the  Court ;  for  if  the  Court  pronounce  an  erroneous 
judgment,  any  of  the  parties  in  the  cause  is  intitled  to 
have  it  reversed  or  corrected  by  a  review  before  a  Court 
of  Error  (6). 

It  appears  from  the  form  of  the  writ  of  dower  tatde 
nihil  habett  that  it  would  be  inconsistent  to  apply  it  to 
cases  where  the  widow  had  received  part  of  her  dower ; 
and  accordingly  we  find  that  in  such  instances  she  was 
excluded  by  the  common  law  from  the  writ,  and  was 
put  to  her  writ  of  right  of  dower  to  recover  the  re- 
mainder (c).  This  was  an  inconvenience  partially 
remedied  by  the  statute  of  Westminster  the  first  (d)^ 
which  provides  that  the  writ  shall  not  abate  upon  the 
tenant's  allegation  that  the  widow  has  received  part  of 
her  dower  from  any  offitr  person  before  the  writ  vinas 
purchased^  unless  he  can  show  that  she  received  such 
part  from  himselfi  and  in  the  same  town  w  vill,  pre- 
viously to  the  issuing  of  the  writ. 

Hence  it  appears,  that  the  tenant  against  whom  the 
writ  unde  nihil  habet  is  brought,  may,  since  the  pasdng 
of  the  act,  plead  in  abatement  of  it,  that  he  had»  prior 
to  its  issuing!  endowed  the  widow  in  part  of  the  lands 
in  the  same  town  or  vill  (i^).    But  the  plea  ought  not 


{a)  Coke's  Entr.  171.    Plow.  Com.  41. 
(h)  8  Rep.  59.    Yelv.  107.    2  Stni.  972. 
F.  N.  B.  8.  C.  («0  3  Edw,  1.  c.  49. 

—263. 


Fits.  N.  B.  21  F. 

(c)  2  Inst.  2S2. 

(e)  See  2  Inst.  252 
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only  to  state  that  the  widow  is  seised  of  paft  of  her 
dower^  but  also  that  it  was  of  the  tenant's  own  assign- 
ment, because  such  an  assignment  by  a  stranger  would 
not  be  a  good  answer  to  the  writ  since  the  passing  of  the 
above  statute  (a). 

[If  the  husband  had  aliened  part  df  his  lands  with  When  part 
warranty,  and  left  other  lands  in  the  same  county  ^^^^^  ^ 
which  descended  to  the  heir,  the  whole  of  the  widow's  dower  as- 
dower  was  to  be  assigned  to  her  out  of  the  descended  J^^.^^*  ^ 
lands,  if  of  sufficient  value,  in  exoneration  of  the  alienee :  mainder. 
hence  if  the  widow  brought  her  writ  of  dower  against  Proceedings 
the  latter,  and  the  heir  being  vouched,  admitted  the  ^  ^^^^ 
warranty,  and  that  he  had  assets  by  descent  in  the  same  ^n^  when 
county,  the  widow  had  judgment  for  her  dower  against  t^«  ^^  ""^ 
the  heir,  and  the  tenant  held  in  peace  (6).    If  the  lands 
were  in  different  counti^,  the  widow  had  immediate 
judgment  against  the  tenant,  leaving  him  to  recover 
over  in  value  against  the  heir  ({;)• 

When  the  heir  was  vouched  in  respect  of  lands  in 
the  same  county,  if,  instead  of  admitting  himself  to  be 
bound,  and  entering  into  the  warranty,  he  counter- 
pleaded it,  judgment  was,  it  is  said,  postponed ;  until 
after  the  trial  of  the  issue  between  the  husband^s  alienee 
and  the  heir  ((/),  but  according  to  other  authorities,  the 
widow  was  not  to  be  delayed  by  the  pendency  of  this 
question,  but  was  entitled  to  immediate  judgment  against 
the  tenant  (^). 

If  the  heir  on  being  vouched  entered  into  the  war- 
ranty, but  pleaded  that  he  had  no  assets,  and  issue  was 
joined  on  that  plea,  the  widow  did  not,  as  it  seems,  obtain 
her  dower  from  the  tenant,  until  the  issue  was  tried  (/); 


{a)  9  Vin.  Abr.  275.  pi.  10.  in  marg.  {b)  9  Co.  18, 19.  Co. 

Litt.  39  a.  note  6.    Boodi  on  real  actions,  1 70.  {c)  23  Vin. 

Ab.  79.  pi.  5,  6.  ibid.  80,  pi.  7.  ibid.  127,  pi.  3.    Br.  Voucher,  4. 
Bit.  Dower,  2.  (t)  Jenkins,  176.    22  Vin.  Ab.  127,  pi.  2. 

(e)  Co.  Utt.  S9  a,  note  6.    22  Vin.  Ab.  127,  pi.  1,  7.  Ibid.  139, 
pi.  9.    Br.  Dower,  21.  (/)  Jenkins,  1 76. 
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she  might  however  have  an  immediate  judgment  against 
the  tenant,  but  with  a  cesset  esecutio  until  the  trial  of 
the  issue  («),  under  which  she  would  be  entitled  to  her 
dower  against  him,  unless  it  was  found  that  the  heir 
had  assets,  and  in  that  case  it  seems  that  another  judg- 
ment would  be  given  for  the  widow  to  recover  against 
the  heir  and  for  the  tenant  to  hold  in  peace  (6).  How- 
ever, in  the  case  where  the  heir  denied  having  assets, 
the  widow,  instead  of  leaving  that  question  to  be  decided 
between  the  heir  and  the  tenant,  might  elect  to  take  a 
conditional  judgment  to  recover  her  dower  from  the 
heir,  if  he  had  assets  in  the  county,  and  if  not,  from  the 
tenant  (c) ;  and  the  reason  why  this  election  was  allowed 
to  her,  was  said  to  be,  that  it  might  be  for  her  benefit 
to  recover  her  dower  from  the  heir,  rather  than  from 
the  alienee,  as  the  heir  was  bound  to  warrant  to  the 
widow  the  land  of  which  she  was  endowed  by  him, 
which  it  seems  was  not  the  case  when  she  was  endowed 
by  another  (rf). 

These  rules  applied  only  when  the  heir  was  vouched 
immediately  by  the  tenant.  If  the  tenant  vouched 
one,  who  vouched  the  heir,  the  judgment  for  dower 
was  against  the  tenant  alone  (e). 

As  the  wife's  dower  was  properly  assignable  out  of 
the  lands  descended  to  the  heir,  if  he  had  assigned  her 
part  of  those  lands  in  satisfaction  of  her  whole  dower } 
before  the  writ  brought  against  the  alienee,  the  latter 
might  plead  the  assignment  in  bar  (^).  And  it  seems 
that  this  would  be  a  good  defence,  although  the  lands 
assigned  were  in  another  county,  at  least  if  the  widow 
had  accepted  the  assignment  (g). 

(a)  Ooldiiighain  v.  Saunds.  Winch.  81.  88.     Hutton,  71.    Cro- 
Jac.  688.    See  Killigrew's  case,  Cro.  Eliz.  46.  (b)  Hatton,  72. 

(c)  Orey  v.  Williams,  Dyer,  202  6.    Co.  Litt.  39  a.  note  6.    22 
Via.  Ab.  64,  pi.  4.  (d)  9  Co.  18.    Winch.  88.   See  Park  on 

Bower,  f  75.  (e)  9  Co.  18.    Co.  Litt.  39  a,  note  6.    22  Vin. 

Ab.  79,  pi.  2,  3.  (/)  Co.  Litt.  35  a.         (g)  See  Perk.  409. 

Jenk.  41.    Carter,  187. 
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If  the  husband  alienes  his  estates  in  parcels  to  different  Assignment 
persons^  the  widow  recovers  from  each  of  them,  the  ^i^^^  ^^ 
third  part  of  the  lands  conveyed  to  him  (a).     And  if  lands  were 
one  of  these  persons  has  assigned  her  a  portion  of  his  ^^n|^ 
lands  in  satisfaction  of  her  whole  dower,  it  seems  that  persons, 
the  others  <H>uId  not  plead  this  assignment  as  a  legal 
defence  to  writs  of  dower  brought  against  them  (6). 

The  rule  of  charging  different  estates  proportionally 
was  also  observed,  when  the  heir  was  vouched  in  a  writ 
of  dower,  and  was  in  ward  to  several  guardians,  in  con- 
sequence of  having  several  estates  held  by  knight  ser- 
vice (c).  But  when  the  heir  being  an  infant  had  lands 
of  socage  tenure,  and  others  held  by  knight  service,  it 
seems  that  the  widow's  dower  was  assigned  to  her  out  of 
the  former,  leaving  the  latter  discharged  for  the  benefit 
ef  the  lord  as  guardian  (e/).] 

When  dower  was  detained  from  the  widow,  and  she  At  common 
obliged  to  bring  a  writ  of  dower,  she  was  by  the  common  fo7dOTw^ 
kw  intitled  to  the  profits  of  her  third  part  of  the  lands  not  recover- 
from  the  time  only  when  she  recovered  judgment ;  for  ^?*-^^'^  *^ 
the  tenant  was  permitted  to  retain  the  profits  of  the  ment. 
estate  intermediate  the  recovery  against  him  in  pos- 
sessory actions,  and  bis  entry  into  possession,  to  enable 
him  to  perform  the  feodal  services ;  so  that  in  all  these 
actions  (except  in  novel  disseisin  against  the  disseisors 
only  (e)  ),  no  damages  were  recoverable  by  the  demand- 
ants.    This  rule  being  found  unjust  in  process  of  time, 
when  the  actual  performance  of  the  feodal  duties  began 
to  be  discontinued,  statutes  were  made  giving  damages 
and  costs  in  various  possessory  actions  (/*) ;  upon  one  of 
which  occasions   it  was  provided  by  the  statute  of 
Merton  (g),  that  widows  deforced  of  dower,  in  lands  Now  given 

5  the  Stat. 
Merton^ 

the  httsbac 
(a)  Perk.  423.  (b)  Co.  Litt.  S5  a.    Sed  vid.  Perk.  402.  ^^  seised, 

(c)  Co.  Litt.  38  i.  n.  2.    22  Vin.  Ab.  1 68,  pi.  6.     Br.  Voucher,  38. 

id)  Litt.  sec.  48.    Co.  Litt.  38  b,  n.  2.        (<;)  Stat.  6  Edw.  1,  c.  1. 

</)  Marlb.  52  Hen.  3,  c.  16.  C  Edw.  1.  c.  1.  (g)  20  Hen.  3. 

(.  1. 
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The  act  ex- 
tends to 
copyholds^ 


and  to  as- 
signments 
of  dower  un« 
der  decrees 
in  Chancery^ 


of  which  their  husbands  ^d  seUed^  and  unable  to  re- 
cover the  same  without  piesp  should,  upon  such  re* 
covery,  be  intitled  to  damages  iigainst  thi^  deforeer« 
viz.  the  value  of  their  dower  from  the  deaths  of  thar 
husbands  unto  the  day  when,  by  judgment  of  the 
Court,  they  should  have  recovered  smin  of  their 
dower  (a\ 

The  following  remarks  arise  from  the  consideration 
of  the  above  statute* 

First,  that  the  husband  is  required  to  die  seised  of 
the^freehold  and  inheritance. 

If,  then,  he  make  a  feoffment  to  the  use  of  himself 
for  life,  remainder  to  his  son  in  tail,  and  die  during 
the  ccmtinuance  of  the  intail,  his  widow  will  not  be  in* 
titled  to  damages  under  the  atatute ;  because  her  bus* 
band  was  only  actually  seised  of  an  estate  of  freehold 
when  he  died,  viz.  for  his  life,  with  a  rever9ion  ex- 
pectant upon  the  detenninatbn  of  an  estate  tail  (^)* 

But  a  term  for  years  carved  out  of  the  estate  will 
not,  as  it  has  been  before  shown  (c),  prevent  the  hus- 
band's seisin  of  the  inheritance.  If,  therefore,  the  lands 
of  which  the  widow  is  dowable  be  subject  to  a  demise 
Jar  years,  ereated  by  the  husband  previously  to  the 
marriage,  upon  which  a  rent  is  reserved,  his  widow  will 
be  intitled  to  recover  a  third  part  of  the  reversion,  and 
a  like  proportion  of  the  rent  and  damages,  because  the 
husband  died  seised  of  the  freehold  and  inheritauce  (d)* 

Secondly,  that  the  act  e](tends  to  copyhold  or  cus- 
tomary lands  when  the  widow  is  intitled  to  free-bench ; 
for  a  title  to  the  principal  draws  to  it  all  incidents,  one 
of  which  is  damages  under  the  statute  (^). 

Thirdly,  that  the  statute  extends  to  assignments  of 
dower  under  decrees  of  Courts  of  equity ;  for  the  pas- 
sage in  LordCok^s  commentary  upon  the  36th  section 


(a)  2  Stnu  972.  (i)  Vide  note  4,  to  Co.  Litt.  32,  i. 

(c)  St^ra,  p.  371.  (^  Cot  litt  32,  t,  (#)  Shaw  v. 

ThoDipton^  4  Rep.  30,  i.    Co.  Litt.  33,  a. 
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of  LU^on^  Hm.  ^  that  if  the  wife  have  dower  assigned 
to  her  in  Chancery  she  shall  ha^e.no  damages^''  is  to  be 
understood  as  alluding  to  the  writ  de  dote  assignanda 
issued  by  that  Courts  and  not  to  a  decree  of  a  Court  of 
lequity;  and  the  reason  why  no  damages  are  recoverable 
upon  that  writ  is,  that  the  widow  is  not  deforced  of 
dower  (a). 

Lastly,  it  should  scan  that  the  act  does  not  extend  jmt  not,  as 
to  a  writ  of  right  of  dower,  because  the  damages  ghren  ^^Htsof  ridit 
by  the  statute  appear  to  have  reference  to  cases  mhere  of  4ower. 
there  is  no  doubt  of  die  widow's  right,  and  the  pos- 
session only  is  wrongfully  withheld*    And  in  vrrits  of 
right  no  damages  are  given,  because  when  the  right  is 
doubtful,  no  injuiy  can  arise  to  either  party  until  the 
right  be  clearly  and  firmly  ascertained  and  settled  (6> 
In  addition  to  these  damages  the  widow  is  intitled  to 
4:osts  by  virtue  of  the  statute  of  Gloucester  (c\  which 
gives  costs  in  all  cased  where  the  party  is  intitled  td 
damages. 

Under  the  statutes  of  Merton  and  Gloucester^  and  of  Widow's 
common  right,. the  widow's  title  to  dotver,  &c,  stands  ^^^^^ 

thus  :  mageft^  and 

She  is  intitled  to  endowment  of  a  third  part  of  the  ^^J^^ 
freehold  lands  and  tenemei^  of  which  her  husband  under  the 
was  solely  seised,  in  fee  simj^^  or  fee  tail,  in  fiict  or  in  ^^^^  ^ « 
law,  at  any  time  during  the  marriage*  Gloucester, 

If  he  die  seised,  and  her  dower  be  detained  from  ^^^^ 
her,  she  is  intitled  to  recover  it  in  a  writ  of  dower,  seised. 
with  damages,  i.  e.  one-third  of  the  value  of  ithe  lands 
'£rrax  her  husband's  death  until  she  recover  judgment 
of  seisin ;  Sdly,  compensation  for  the  loss  that  she  has 
sustained  from  the  detention  of  it;  and,  Sdly,  her 
costs  (d). 


(a)  2  Bro.  C.  C.  631 ;  and  for  the  nature  of  the  vmt,  see  Fits. 
N.  B.  263.  C.  and  ante,  p.  409.  {b)  Co.  Idtt.  S2>  £. 

(c)  6  Edw.  1.  c  I.  (cQ  On  the  subject  of  the  damages  to 

which  the  widow  is  intitled,  see  Co.  Litt.  32,  b,  ft»  4.  2  Saund. 
44,  e.  note.  ibid.  331.  Hawes's  case,  Hetl.  14h  Boll,  N.  P.  1 17. 
Park  on  Dower,  306.  et  seq. 
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Hie  da-  Also»  if  judgment  be  obtained  upon  the  default  or 

l^^^ii^^     ^*^''  ^^^''  ^^  ^''^^  tenant,  and  a  writ  of  inquiry  issues  to 
down  to  the   ascertain  the  damages  given  by  the  statute  of  MerUm^ 

OT^awrit  of  *^®y  ™*y  ^  carried  down  to  the  time  of  the  inquisition, 
inquiry^  supposing  that  the  widow  was  not  previously  in  pos- 
fmd  may  ex-  g^ggiQu  ^f  jjgp  {^{x^  part  of  the  lands  under  execution 

oeea  one-  * 

third  of  the  awarded  upon  such  judgment;  but  the  jury's  assess- 
B^t  di  •  inent  may  exceed  one-third  of  the  value,  since  the 
quiflition  will  widow  may  have  sustained  damage  to  a  greater  extent, 
be  quashed  j^  consequence  of  the  detention  of  her  dower  (a).  If, 
lowanoes  be  however,  the  damages  be  assessed  without  allowances 
not  made  to    for  land  tax,  repairs,  or  chief-rents,  the  assessment  is 

erroneous,  and  the  inquisition  will  be  set  aside :  for, 

under  the  words  idtra  reprisas  in  the  writ  of  dower, 

deductions  of  such  and  the  like  articles  ought  to  have 

been  made  (b). 

Widow  not        If,  on  the  other  hand,  the  husband  did  not  die  seised, 

m^e  pro-     ^^v*^g  aliened  the  lands,  the  widow  will  not  be  intitled 

fita,  da-         at  law  to  mesne  profits,  damages,  or  costs,  because  sucb 

S^if  bus-  *  ^^®  ^^  ^^^  within  the  provisions  of  the  statutes  of 
band  did  not  Merton  and  Gloucester ;  and  by  the  common  law,  as 
die  seised.  ^^  ^^^^  ^^^^  ^^  ^^  ^^^  intitled  to  recover  one- 
third  of  the  lands  and  of  their  value  from  the  time  she 
obtained  judgment  for  her  dower  (c). 
Contra,  as  But  if  the  heir  alien  the  lands  after  the  husband's 
h^^alie^^  death,  and  the  widow  recover  dower  against  the  aUeneCj 
nee.  she  will  be  intitled  to  mesne  profits  and  damages 

against  him  to  be  computed  from  her  husband's  death ; 
and  it  will  be  no  excuse  for  him  to  say,  that  he  has  not 
been  in  possession  of  the  premises  during  the  whole  of 
that  period,  because  damages,  including  mesne  profits. 


(«)  Walker  v.  Neville^  1  Leon,  b^^    Dobeon  v.  Dobaon^  Ca. 
temp.  6ardw.  19.     See  Co.  Litt.  32.  b,  n.  4.  (6)  Penrioe  ▼. 

Penrice^  Barnes,  234.  (c)  It  is  said  in  Jenkins,  (p.  46)  that 

where  the  husband  does  not  die  seised,  if  the  widow  demands  her 
dower  and  the  tenant  refuses,  she  shall  recover  damages  from  the 
time  of  the  refusal :  but  this  dictum  is  not  supported  by  the  other 
authoritias,  and  the  case  is  certainly  not  within  the  statute  of 
Merton. 


V 
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having  been  given  to  the  widow  when  her  husband 
died  seised,  she  can  only  bring  her  writ  of  dower  against 
the  tenant  of  the  freehold,  which,  in  this  case,  is  the 
alienee  of  the  heir  (a). 

The  following  particulars  are  necessary  %o  be  found 
by  a  jury  when  the  widow  recovers  in  her  suit :  1st,  ?Jl*^^"j 
that  her  husband  died  seised  ;  2dly,  the  yearly  value  of  by  a  jury  for 
the   lands  on  tenements;   Sdly,  the  damages  which  t£c widow. 
she  has  sustained  from  the  detention  of  her  dower ; 
and,  4thly,  her  costs.    Yet  if  any  of  these  requisites  Dcfecu  wip-i 
be  imperfectly  found  or  omitted  by  the  jury,  the  defect  ^^  ^^^ 
may  be  remedied  by  the  award  of  a  writ  of  inquiry  (J),  quiry. 
And  if  the  value  de  tempore  mortis^  and  the  damage 
occasione  detentionis  dotis  be  mixed  in  the  verdict,  and 
not  assessed  separately,  yet  the  assessment  will  be 
good  (c). 

It  appears  from  the  foregoing  observations,  that  the  Judjpneits 
judgment  for  dower  of  a  third  part  of  the  lands  by  ^^  ^  da- 
metes  and  bounds,  being  founded  on  the  common  law,  ma^  are 
and  the  award  of  damages  and  costs  being  made  in  jnd^ndent! 
consequence  of  the  statutes  of  Merton  and  Gloucester ^ 
are  separate  and  distinct  judgments.     Hence  an  act  of 
the  widow  which  may  deprive  her  of  the  benefit  of  the 
one,  may  not  in  the  least  degree  prejudice  her  interest 
in  the  other,  as  will  appear  from  the  following  cases : 

If,  then,  a  widow  release  to  the  tenant  damages  So  that 
occasione  detentionis  dotis,  it  will  not  bar  her  right  to  ^Ji^^^f  a^ 
the  mesne  profits  (rf).  And  upon  the  same  principle,  mages  deten- 
the  first  judgment  of  seisin  in  favour  of  the  widow  may  *^j^[^^ 
be  confirmed  upon  a  writ  of  error,  before  the  second  her  right  to 
judgment  is  given  for  damages  (e) ;  and  the  second  ^^®  P'^ 
judgment  may  be  reversed  without  prejudice  to  the 


(a)  Belfield  v.  Rowse,  Co.  Litt.^3,  a.  Mo.  80.  4  Leon.  198. 
Bull.  N.  P.  117.  Another  reason  i&,  that  the  alienee  cannot  plead 
tout  tempi  prist,  post,  445.  {h)  Butler  v.  Ayres,  1  Leon.  92. 

(c)  See  note  4,  to  Co.  Litt.  32,  h,  (d)  Harvey  v.  Harvey, 

T.  Raym.  366.  (<?)  1  Lev.  38. 
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And  first 
judgment 
may  be  con- 
firmed be* 
fore  the  se- 
cond is 
given^  &e. 


Soalso  tbe 
widow  may 
enjoy  the 
b&aefit  of 
the  first,  and 
by  the  te* 
nanfiB  deatk 
lose  the  se-, 
cond. 


Exception 
to  the  rule 
that  damages 
and  costs  are 
lost  by  the 
death  of  the 
party* 


Remedy  by 
act  of 

Charles  the 
second,  for 
damages  be- 

of  error  and 
affirmance  of 
the  judg- 
ment. 


first,  80  thftt  the  judgment  intended  by  the  statute  cff 
Merton  is  not  the  first  but  the  second  (a). 

From  these  adjudications  it  follows,  that  the  damages 
and  costs  given  by  the  statutes  of  Merton  andGloiwester 
may  be  lost  after  the  first  judgment  of  seisin  is  pro- 
nounced. 

Suppose,  then,  the  first  judgment  to  be  merely  that 
the  widow  shall  recover  seisin^  and  which  is  done  and 
executed ;  and  the  tenant  dies  before  the  second  judg- 
ment is  obtained  for  damages  and  costs  under  the 
statutes  of  Merton  and  Gloucester ;  they  are  gone  by 
his  death,  and  no  scire  focias  will  lie  against  his  heir 
to  obtain  a  writ  of  inquiry  of  them,  because  they  are 
considered  a  personal  demand,  and  like  damages  in 
trespass,  if  they  be  not  recovered  during  the  life  of  the 
party,  they  die  with  him  (J). 

Upon  the  same  principle,  if  the  widow,  the  de« 
mandant,  had  died  before  execution  of  a  writ  of  in- 
quiry for  damages  and  costs,  her  executor  or  admi- 
nistrator would  not  have  been  intitled  to  a  scire  Jadas 
for  them  (c).  Yet  an  instance  may  occur  in  which  the 
tenant's  death  will  not  deprive  the  wife  of  her  right  to 
damages  and  costs. 

Thus,  if  her  demand  be  against  two  tenants  of  the 
freehold,  and  she  recover  judgment  for  her  dower, 
damages,  and  costs  against  both  of  them ;  if  one  of 
them  die,  the  survivor  will  be  answerable  to  the  widow 
for  the  whole  of  the  damages  and  costs,  because  both 
tenants  are  considered  jom/-trespassers  (d). 

The  statute  of  Merton^  in  giving  damages  to  the 
widow,  wasiutroductive  of  a  new  law ;  the  method,  there* 
fore»  prescribed  in  it  was  to  be  particularly  observed. 


(a)  2  Str.  971—3.  (b)  Aleway  v.  Roberts,  1  Sii  188. 

1  Lev.  38.    See  2  Bro.  C.  C.  629.  (<r)  Mordant  ▼.  ThordU» 

1  Salk.  252.    Show  97.    3  Mod.  281.  (d)  Kent  v.  Kent, 

2  Stra.  971.    Ca.  Temp.  Hard.  50.    Bidgeway,  21.    2  Barnard, 
357,386,441. 
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The  act,  as  we  have  seen,  authorises  Courts  of  Law  to 
award  damages  to  the  effectual  judgment  for  recovery 
of  seisin  in  the  Court  where  the  writ  of  dower  is 
brought.  Hence,  if  the  tenant  issued  a  writ  of  error 
upon  a  judgment  obtained  against  him  for  dower, 
damages,  and  costs,  the  Court  of  error  could  not  under 
ithe  act  giye  additional  damages  from  the  writ  of  error 
to  the  affirmance  of  the  judgment  To  remedy  this 
inconvenience  the  legislature  interposed,  and  by  an 
act  passed  in  the  reign  of  Charles  the  second  (a),  it  is 
declared,  that  in  writs  of  error  to  be  brought  upon  any 
judgment  after  verdict,  or  in  any  action  of  ejectment, 
no  execution  shall  be  stayed  unless  the  plaintiff  in 
error  become  bound  to  pay  such  damages  and  costs  as 
shall  be  awarded,  in  case  the  judgment  be  confirmed, 
or  the  plaintiff  discontinue  or  be  nonsuited ;  and  that 
the  Court  below,  upon  affirmance  of  such  judgment, 
&c*  shall  issue  a  writ  of  inquiry,  to  ascertain  the  mesne 
profits  and  damages  by  waste  after  the  first  judgment, 
and  upon  the  return  of  the  writ,  shall  give  judgment 
and  award  execution  for  them,  and  also  for  the  costs  of 
ihe  suit* 

Since  the  passing  of  the  above  statute,  the  plaintiff  The  statute 
in  error  enters  into  a  recognizance,  with  sureties,  to  pj^^f^**^ 
answer  in  damages  and  costs :  and  if  the  judgment  be  error  to 
affirmed^  the  defendant  may  recover  his  costs  singly  by  ^*®'  \^*®  * 
an  action  upon  the  recognizance ;  and  he  may  at  the  zmoe,  &c. 
same  time  have  a  writ  of  inquiry  to  ascertain  the  mesne  xjpoD  which 
profits,  and  the  Court  will  not  stay  the  proceedings  for  the  ooets 
recovery  of  the  costs,  till  the  costs  and  mesne  profits  ^^^^d  by 
are  ascertained  and  paid  (&)•  actum. 

The  recognizance  required  by  the  act  may  have  the  Effect  of 
effect  of  rendering  persons  Kable  to  the  widow  for  ]^^^^ 
damages  and  costs,  upon  whom  she  veould  otherwise  the  iLbility 

of  parties  to 

_ — \  —  the  writ  of 

error. 

(a)  16  and  17  Car.2,  c.  8,  88.3  and 4.  (i)  Doe  v.  Roach^ 

Ca.  Temp.  Hardw.  373. 
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jbave  no  claim.     An  instance  of  this  occurred  in  Kent 
V.  Kent  (fl),  before  referred  to* 

In  that  case  the  widow  obtained  judgment  for  her 
dower,  with  damages  and  costs,  against  two  tenants  of 
the  freehold, .  who  brought  a  wHt  of  error ;  and  whilst 
the  writ  was  pending,  one  of  them  died.  The  writ 
having  abated  by  that  event,  the  heir  of  the  deceased, 
and  the  surviving  tenant,  joined  in  a  new  writ  of  error, 
and  both  of  them  entered  into  the  usual  recognizance 
to  pay  damages  and  costs,  if  the  judgment  should  be 
confirmed,  which  finally  happened.  This  undertaking 
of  the  heir  was  held  to  subject  him,  equally  with  the 
surviving  tenant,  to  the  damages  and  costs,  which  cir- 
cumstance, with  others,  vitiated  the  judgment  in  error, 
that  charged  the  surviving  tenant  singli/  with  the  pay- 
ment of  those  costs  and  damages. 

Having  briefly  traced  the  proceedings  under  the  writ 
of  dower  unde  nihil  habet^  I  shall  conclude  this  subject, 
after  a  few  remarks  upon  the  usual  modes  of  defence 
which  are  made  to  the  widow's  title  to  mesne  profits, 
damages,  and  costs,  by  the  pleas  of  tout  temps  prists 
and  detainment  of  charters. 
Necessary  at  When  the  husband  die^  seised,  his  heir  succeeds  to 
^^^  his  estate  by  legal  right ;  so  that  his  entry  and  enjoy* 

should  make   ment  of  it  being  under  a  lawful  title,  he  does  no  wrong 
dow^  ^     ^^  retaining  the  possession  of  the  whole,  until  he  be  de- 
intitle  her  to  mended  by  the  widow  to  assign  and  deliver  up  to  her 
"^'  *^'  a  third  part  of  it  for  her  dower.     Previously  to  such 
demand,  the  widow's  title  to  damages  under  the  statute 
of  Merton  is  defective,  for  it  only  gives  them  to  such 
widows  who  cannot  obtain  their  dower  sineplacito^  i.  e. 
without  suit,  after  a  prior  demand.     Lord  Coke,  there- 
fore, recommends  the  widow  to  demand  her  dower 
before  good  testimony  as  soon  after  her  husband's 
death  as  she  is  able  (6),  in  order  to  obviate  all  doubt  as 


(a)  Ante,  p.  4^2.  (b)  Co.  Litt.  32,  6. 
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to  her  title  to  recover  damages  and  costs.     If,  how-  If  she  omit 
ever,  the  widow  have  made  no  demand  of  dower  prior  g,f,^. 
to  the  suing  out  of  her  writ  of  dower,  the  heir  may  writ  of 
plead  tout  temps  pristy  and  pray  that  she  may  not  have  J^^^^ 
damages ;  and  if  the  plea  be  true,  the  widow  will  lose  plead  tov^ 
the  mesne  profits  and  damages  from  the  death  of  her  **'^  P^^^ 
husband  to  the  commencement  of  the  suit,  from  which 
latter  period  to  the  execution  of  the  writ  of  inquiry  she 
will  be  intitled  to  them  (a).     But  if  she  have  demanded 
her  dower,  then  she  ought  to  reply  to  the  plea,  stating 
that  fact,  and  putting  the  question  in  dispute  in  issue. 

But  if  the  heir  do  not  take  advantafi^e  of  the  widow's  and  he  can 
n^lect  in  demanding  dower  by  a  plea,  he  will  lose  the  ^tare  of  * 
benefit  of  that  circumstance  (b) ;  iEind  in  such  event  the  n^Iect 
she  will  be  intitled  to  mesne  profits  and  damages  from  ^^  ^  P^^^ 
her  husband's  death,  together  with  costs  (c).     But  the 
widow's  title  is  so  highly  favoured  in  law,  that  her  de- 
mand of  endowment,  without  an  express  refusal  on  the 
part  of  the  tenant,  will  be  sufficient  to  intitle  her  to 
damages  and  costs. 

If,  therefore,  the  heir  be  an  infant  under  guardian-  But  if  she 
ship,  and  the  widow  apply  to  him  for  her  dower,  ^^Vitis 
Although  he  be  willing  to  comply  with  the  request,  but  not  neces- 
is  prevented  by  his  guardian,  still  his  non-assignment  ^  ^  ^ 
under  such  circumstances  will  not  defeat  the  widow's  mages  that 
right  to  damages  and  costs ;  because  he  was  the  proper  ^^^. 
person  to  apply  to  for  the  assignment,  and  the  widow  press  refiuaL 
did  all  that  was  required  of  her  in  making  the  re- 
quest (rf). 

The  alienee  of  the  heir  cannot  plead /^?u^/mp5|)m/.  The  heir's 
because  he  was  not  in  the  possession  of  the  estate  ^f"^®^" 
during  all  the  period  which  elapsed  since  the  husband's  tota  temps 
death,  and  therefore  had  not  the  power  of  assigning  f^^* 
dower  at  all  times  during  the  whole  of  that  period. 

(a)  Barnes,  234.  Bull.  N.  P.  117.  1  Bich.  Pract.  C.  P.  509. 
(b)  Dobson  v.  Dobson.  Kent  v.  Kent,  ub.  svpra*  (c)  Bull,  N.  P. 
1 1 7.         (d)  Corsellis  v.  Corsellis,  Bull  N.  P.  11 7. 
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Aooeptanoe  Sinee  dattfflgies  for  detention  of  doWer  are  only 
bar  to  da-  ^^^^9  ^  ^^  ^*ve  seen,  by  the  statute  of  MerUmj  when 
mages.  an  assignment  of  dower  cannot  be  procured  sine  placito^ 

it  necesslarily  follows,  that  if  the  widow  accept  her 

dower  from  the  heir  or  his  alienee,  she  will  lose  her 

damages  and  costs  (a). 

Plea  of  de-        With  respect  to  the  plea  that  the  widow  detains  the 

charters.       ^^^^^  deeds  of  the  estate,  such  a  plea  ought  also  to 

contain  an  averment  that  the  heir  has  been  alwa3r8 

ready  to  render  dower  in  case  the  widow  -would  de* 

^'d^^^     liTer  them  to  him.    If  the  widow,  in  her  replication 

mission.    "    ^^  ^^^  &  pl^  admit  that  she  has  the  deeds,  and  ofier 

to  deliver  them  to  the  heir,  and  bring  them  into  Court, 
^he  will  obtain  an  immediate  judgment  for  her  dower, 
because  the  plea  admits  her  right  to  endowment,  upon 
She  will  lose  condition  of  her  yielding  up  the  deeds  (b) ;  but  she 
meaae  pro-  will  lose  mesne  profits,  damages,  and  costs,  since  it  was 
mages,  and  ^^^  ^^^  fault,  by  improperly  detaining  the  deeds,  that 
costs.  her  dower  was  not  assigned  (c).    And  if  she  deny  the 

'h  *d*  **°^    ^*^'  ^^  detaining  any  of  the  deeds,  and  the  issue  is 
tion,  and  the  fouud  against  her,  she  loses  her  dower  (d). 
fact  he  found      This  plea  lies  in  privity  only,  viz.  for  the  heir  of 
dower  is  for-  ^^^  husband ;  SO  that  an  alienee,  who  is  a  stranger, 
felted.  although  he  may  be  intitled  to  the  documents,  cannot 

Ues  o^vfor    P^^^  ^^  detention  of  them  by  the  widow  as  an  excuse 
the  heir.        for  not  rendering  her  dower  (0. 
Its  form.  The  heir  must  show  in  his  plea  the  withholden 

deeds  in  certainty  and  with  precision,  in  order  diat 
issue  may  be  taken  upon  the  fact  of  the  detention  of 
them.  This  certainty  must  be  such  as  would  support 
an  action  of  detinue  for  the  deeds,  as  a  general  de» 
scription  with  an  averment  that  they  are  in  a  box  or 
chest  locked  up  or  sealed  (/);  but  if  the  box  or 


(a)  Co.Litt.  33,  a.  (b)  9  Rep.  18,  19.  1  Salk.  252.  (c)  Co. 
Litt.  32,  i.  (d)  Hoh.  199.  (e)  Cro.  Elic.  367.  9  Rep.  18. 
And  hence  it  seems  that  a  devisee  oannot  plead  detinne  of  charters^ 
Dyer,  230,  a.  (/)  Dyer,  230,  a.  pi.  52.    9  Rep.  18. 
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chest  be  open»  each  deed  ought  to  be  particularly  de- 
acribed  (a). 

There  are  instances,  however,  in  which  the  heir  will  When  the 
be  occluded  from  this  plea.  Thus,  if  he  do  not  claim  ^^  ^^ 
the  lands  by  desc^it,  but  by  purchase  ;  or  if  he  de^  this  plea, 
livered  the  deeds  to  the  widow^  which  was  his  own 
yolnntary  act  (6) ;  or  if  he,  not  being  tenant  of  the 
freehold,  be  vouched  by  such  tenant,  he  cannot  plead 
detention  of  charters  (c).  In  the  last  case  of  the  heir 
vouchee  it  is  observable,  that  he,  not  being  tenant  of 
die  fr'eehold,  was  noft  intitled  to  the  deeds  (ef ),  con- 
sequently he  had  no  ground  of  complaint  for  the  non- 
delivery of  them ;  bendes,  he  is  unable  to  aver  in  his 
plea  in  contradiction  to  the  tenant's  freehold,  that  he 
has  always  been  ready  to  render  dower  from  the  hus- 
band's death,  if  the  widow  would  have  delivered  up  the 
deeds ;  an  averment,  as  it  has  been  noticed,  essential 
to  the  validity  of  the  form  of  such  a  plea  (e).    Again, 

It  seems  that  the  charters  detained  must  relate  to  The  ^^ 
the  lands  of  which  the  widow  claims  dower  (/*),  and  ^^^^  ^^^ 
the  plea  of  detention  of  them  can  only  avail  the  heir  to  the  dow- 
as  to  the  lands  comprised  in  them ;  so  that  if  the  widow  f  1j^^ 
be  dowable  out  of  other  lands,  and  have  demanded  her  deprive  the 
dower,  the  plea  of  detention  of  charters  will  not  de-  widow  of  her 
prive  her  of  mesne  profits  and  damages,  nor  of  her  damages, 
dower  in  the  property  not  included  in  them. 

Although,  as  it  has  been  observed,  the  heir  must  But  he  need 

not  to  have 
the  8ole  in- 
'  terestinihe 

deeds. 

(fl)  1  Bro.  "Dower,"  fc,  254  J.  pL  57.  Dyer,  230  a. 
{h)  9  Rep.  18.  Perk.  sect.  355,  356.  (c)  Dyer,  230,  a.  Perk, 
Beet  357,  358.        ((/)  Ibid.  sect.  358.  (e)  This  must  be  un- 

derstood as  applying  to  cases  where  the  charters  detained  do  not 
relate  to  lands  descended  to  the  heir  in  the  same  county,  or  where 
the  heir  came  ui  as  second  Tondiee,  for  where  the  hefar  was  vouched 
immediately  by  the  tenant,  and  had  assets  by  descent  in  the  same 
county,  he  might  plead  detinue  of  charters,  that  is  (as  it  seems)  de- 
tinue of  the  charters  behmgiog  to  the  lands  descended  to  him.  See 
9  Co.  18, 19.  (/)  Perk.  sect.  666,  357.    9  Rn>*  17  ^- 
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Yet  his  in- 
terest in 
them  must 
be  absolute 
and  inde- 
feasible. 


Whether  de- 
taining  the 
transcript  of 
a  fine  will 
justify  with- 
holding of 
dower. 


have  a  right  to  the  possession  of  the  deeds,  in  order  to 
plead  the  detention  of  them  in  excuse  for  his  not  as- 
signing dower :  yet  if  they  relate  to  the  dowable  estate 
descended  upon  him,  and  he  be  tenant  of  the  freehold, 
it  is  not  necessary  that  he  should  have  the  sole  and 
only  interest  in  them. 

Accordingly,  two  coparceners  of  lands  make  par- 
tition, and  then  their  mother,  a  widow,  brings  a  writ 
of  dower  against  one  of  them ;  the  tenant  may  plead 
the  demandant's  detention  of  the  deeds  relating  to  the 
lands,  although  such  documents  concern  as  well  the 
inheritance  of  her  sister  as  her  own,  and  in  which, 
therefore,  the  sister  has  an  equal  interest  (a). 

If,  however,  the  heir's  title  to  the  deeds  be  not  ab- 
solute, but  liable  to  be  defeated  by  the  birth  of  a  child, 
the  heir  cannot  plead  the  widow's  detention  of  charters 
in  excuse  for  withholding  her  dower ;  because  the 
widow  may  say  she  does  not  detain  them  wrongfully, 
but  for  the  use  of  the  child,  en  'ventre  sa  mere. 

Thus,  if  the  heir  be  the  husband's  brother,  and  the 
widow  is  left  enseint  by  her  husband,  the  birother  will 
be  excluded  from  this  plea  (J)\  because  his  title  as  heir 
may  be  defeated  by  the  birth  of  a  child.  And  it  is  said 
by  Perkins^  that  the  detainer  of  the  transcript  of  a 
fine  from  the  heir  by  the  widow,  is  not  a  sufficient 
cause  to  detain  from  her  her  dower  (c). 

[Formerly  if  the  writ  of  dower  was  brought  against 
a  guardian  in  chivalry,  he  might  plead  that  the  widow 
detained  the  body  of  the  heir  from  him  (rf)0 

2.  The  difficulties  and  hazards  to  which  the  widow 
is  exposed  in  proceeding  at  law  for  the  recovery  of  her 
dower,  and  its  incident  mesne  profits,  damages,  and 
costs,  are  so  numerous,  as  it  appears  from  what  has 


(a)  Perk.  sect.  359.  (&)   1  Br.  ''  Dower/'  fb.  252  b.  pi.  8. 

(c)  Perk.  sect.  360.  .contra,  9  Vin.  Ab.  236,  pi.  2.  {d)  C^ 

Litt.  39  a.    Perk.  361.    9  Co.  19.    Hob.  199. 


• 
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been  said,  that  widows  hav^  preferred  resorting  to  a 
Court  of  Equity  for  assignment  of  dower,  in  which 
there  are  fewer  embarrassments  from  forms  of  pro-' 
ceeding  than  at  law,  and  where  all  obstacles  are  re- 
moved which  improperly  tend  to  delay  or  defeat  their 
rights.    It  would  be  practically  useless  to  attempt  to 
trace  out  the  times  when,  and  the  steps  by  which  a 
Court  of  Equity  established  a  concurrent  jurisdiction  Jurisdiction 
with  Courts  of  Law  upon  this  subject ;  suffice  it  to  jJiJ^fa.*^  *" 
say,  that  the  jurisdiction  of  a  Court  of  Equity  is  now  dower, 
firmly  settled  in  these  cases.     The  principle  is  in- 
telligible and  reasonable,  viz.  that  the  widow  labours 
under  so  many  disadvantages  at  law  from  the  em- 
barrassment of  trust  terms,  &c.,  and  from  an  ignorance 
of  the  titles,  values,  and  quantities  of  the  lands  of 
which  her  husband  was  seised,  that  she  is  intitled  and 
ought  to  have  every  assistance  that  a  Court  of  Equity 
can  give  her,  not  only  in  paving  the  way  to  establish 
her  right  at  law,  but  also  by  giving  complete  relief  when 
the  right  is  ascertained  (ja). 

Accordingly,  in  Mimdy  v.  Mundy  (b\  the  widow 
filed  a  bill  for  dower,  without  charging  in  it  any  im- 
pediment to  her  obtaining  an  endowment  at  law.  The 
defendant  demurred  to  the  bill  for  a  want  of  equity^ 
the  widow!s  remedy  (if  any)  being  at  law ;  but  the 
demurrer  was  over-ruled  by  Lord  Rosslyn  ;  who  ol>- 
served,  that  where  the  title  to  dower  is  admitted,  and 
nothing  to  be  done  but  to  assign  it,  since  there  re- 
mained nothing  to  try,  it  would  be  useless  to  send  the 
matter  to  a  Court  of  Law. 

The  widow^s  title  to  dower  is  merely  a  legal  right ; 
and  it  appears  from  the  principle  before  stated,  upon 


(fl)  Curtis  V.  Curtis,  2  Bro.  C  C.  634.  {b)  4  Bro.  C.  C.  294. 
See  also  Mitf..Plead.  109.  2  Ves.  jun.  122,  S.  C.  A  similar  de- 
cision was  made  by  Lord  Talbot  in  Moor  v.  Black,  Forrest^  126. 

TOL.  I.  G  G 
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When  the 
widow's  title 
is  doubtful, 
the  Court 
orders  her 
to  bring  a 
writ  of 
dower,  re- 
taining her 
bill,  &c. 


which  a  Court  of  Equity  entertains  jurisdiction  to  give 
complete  relief,  that  it  does  so  in  order  to  remove  ob- 
stacles in  the  widow*s  way,  at  law,  to  obtain  an  assign- 
ment of  dower.  For  this  reason  it  is  usu^l  for  the 
widow  to  insert  a  general  charge  in  lier  bill  of  out- 
standing terms,  &c.,  which  the  heir  or  tenant  intends 
to  set  up  to  defeat  her  legal  proceedings,  ieind  prudence 
seems  to  require  that  this  practice  should  not  be  for- 
saken {a). 

In  consequence  of  the  widow's  title  being  purely 
legal,  when  any  question  of  dower  has  arisen  in  a  Court 
of  Equity,  and  doubts  have  .been  entertained  of  the 
widow's  title,  it  has  been  the  constant  practice  to  put 
her  to  bring  a  writ  of  dower  (i) ;  the  Court  retaining 
the  bill  in  the  mean  time,  but  assisting  her  in  trying 
her  right,  and  deriving  the  full  benefit  of  it,  when  it 
is  determined  at  law  in  her  favour,  viz.  by  giving  her 
a  discovery  of  deeds  (c),  in  ascertaining  metes  and 
bounds  (e/),  and  in  giving  her  possession  according  to 
her  right  (e). 

Upon  the  principle  of  the  widow  prosecuting  a  mere 


{a)  2  Ves.  jun.  124.    3  Atk.  130.        (Jb)  2  Sch.  and  Lef.  391. 
2  Bro.  C.  C  620.     2  Ves.  jun.  126.    But  this  rule  does  not  appear 
to  be  imperative^  in  cases  where  the  title  can  be  tried  in  a  more  con- 
venient mode.  In  a  recent  instance^  the  right  depending  on  a  question 
of  law,  a  case  was  directed.     But  where  the  marriage  is  disputed, 
ias  in  Curtis  v.  Curtis,  2  Bro.  C  C.  620,  a  writ  of  dower  seems  to 
be  necessary,  as  the  question  must  regularly  be  tried  by  the  Bishop's 
certificate,  which  it  seems  can  only  be  obtained  through  the  medium 
of  a  writ  issued  for  that  purpose,  from  a  Court  in  which  an  action 
of  dower  is  pending.        (c)  2  Bro.  C.  C.  631.        (d)  3  Atk.  130- 
(e)  A  commission  usually  issues  to  set  out  and  assign  the  dower. 
Wild  v.  Wells,  1  Dick.  3.    Lucas  v.  Calcraft,  2  Dick.  594,  1  Bro. 
0.  C.  134.    Worgan  v.  Ryder,   1  Ves.  and  B.  20.    R^.  Lib.  B. 
1812,  fo.  96.     See  2  Ves.  jun.  125.    But  the  decree  sometimes 
directs  the  Master  to  assign  the  dower.    Gkx>denough  v.  €k)odenough, 
2  Dick.  795.     Reg.  Lib.  A.  1 771,  fo.  557.     See  the  form  of  suA  a 
decree  in  Vanheythuysen''8  Equity  Draftsman,  p..  656. 
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legal  demand  in  equity,  that  demand,  it  would  seem, 
can  only  be  resisted  by  a  Ugal  defence. 

Thus  it  was  decided  in  WilUams  v.  Lambe  (a\  that  Whether 
a  widow,  who  filed  her  bill  for  dower  against  the  pur-  \^^  ^^^^^ 
chaser  of  the  lands  from  her  husband  during  the  mar*  value  is  a 
riage,  praying  a  discovery  of  them,  and  an  assignment  Jg^J^^  *"  ^ 
o(  dower,  could  not  be  defeated  of  either  by  a  plea,  that  dower. 
the  tenant  was  a  purchaser  for  a  valuable  consideration 
without  notice. 

The  last  decision,  though  quarrelled  with,  is,  as  it 
would  seem,  sound  and  proper ;  for  when  it  is  admitted 
that  doWer  is  a  mere  legal  right,  and  that  Courts  of 
Equity  in  assuming  a  concurrent  jurisdiction  with 
Courts  of  Law,  professedly  act  upon  the  legal  right, 
those  Courts,  in  analogy  to  law,  where  such  a  plea 
would  not  be  looked  at,  decide  that  in  this  instance  the 
same  equitable  plea  is  also  inadmissible  (Ji).  This 
analogy,  it  is  obvious,  does  not  hold  when  the  widow 


(a)  3  Bro.  C.  C.  2G4.  (fi)  A  similar  rule  was  acted  ob  in 

Rogers  v.  Seale,  2  Freem.  84.  2  £q.  Ca.  Ab.  70 ;  and  see  1  Ball 
and  B.  171.  But  the  principle  that  Equity  will  not  interfere 
against  a  purchaser  for  raluable  consideration  without  notice  is  com- 
monly laid  down  in  general  terms  without  reference  to  the  nature  of 
the  plaintiff's  title :  and  in  Walwyn  v.  Lee,  9  Ves.  24,  33.  The 
Lord  Chancellor  held  a  plea  of  purchase  good  to  a  Bill  for  discovery 
and  relief,  founded  on  a  legal  title.  See  to  the  same  effect  Jerrard 
V.  Saunders,  2  Ves.  jun,  4.54.  Parker  v.  Blythmore,  Prec.  in.  Gh, 
^8.  2  £q.  Ca.  Ab.  79.  Robinson  v.  Haynea,  Gilb.  Eq.  R^.  184. 
And  it  seems  to  be  dear  that  a  plea  of  purchase  is  a  good  defence  to 
a  Bill  of  discorery,  though  the  plaintiff's  title  be  legal.  Burlaoe  v. 
Cooke,  2  Freem.  24.  2  £q.  Ca.  Ab.  681.  Abery  v.- Jones,  1  Vem. 
27-  Bishop  of  Worcester  v.  Parker,  2  Vem.  255.  Hoare  v. 
Parker,  1  Cox,  224.  1  Bro.  C.  C.  578.  So  according  to  some 
authorities  (1  Vem.  354.  2  Vem.  159.  2  Ves.  jun.  458)  a  Bill 
to  perpetuate  testimony,  which  is  generally  founded  on  a  legal  title, 
will  not  lie  against  a  purchaser  for  valuable  consideration  without 
notice,  and  the  Lord  Chancellor  in  intimating  a  contrary  opinion, 
stated  as  the  ground  of  it,  that  such  a  Bill  calls  for  no  discovery 
from  the  defendant,  but  merely  prays  to  secure  the  testimony.  See 
C  Ves.  263. 

G  g2 
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applies  for  equitable  relief,  as  the  removal  of  tenns,  &c» 
In  such  cases,  the  equitable  plea  of  being  a  purchaser 
for  value  without  notice,  cannot,  as  it  would  seem,  be. 
resisted  (a).  In  the  first  case,  the  widow,  proceeding 
upon  the  concurrent  jurisdiction  of  the  Court,  merely 
inforces  a  right  which  the  defendant  cannot  at  law 
resist  by  such  a  mode  of  defence ;  in  the  second  case, 
she  applies  to  the  equity  of  the  Court  to  take  away 
from  him  a  defence  which  at  law  would  protect  him 
against  her  demand. 

A^'^™*  fits  ^®  ^*^^  ^^^^  '^**  ^  ^*^'  mesne  profits  under  the 
decreed  from  term  damages,  in  the  statute  of  Merton,  were  lost  by 
husband's      the  death  of  either  the  plaintiff  or  defendant,  before 

they  were  assessed  and  ascertained  (b).    But  it  is  not 

so  in  equity.     That  Court  has  been  more  liberal  to  the 

widow,  from  the  consideration  that  the  profits  of  a 

third  part  of  her  husband's  real  estates  are  her  only 

subsistence  from  his  death.     It  is,  therefore,  the  course 

of  the  Court  to  assign  to  her  dower,  and  universally  to 

give  her  an  account  of  mesne  profits,  from  the  death  of 

her  husband,  and  not  to  permit  her  title  to  them  to  be 

Althongli       defeated  by  the  death  of  the  tenant  pendente  lite  ;  vpon 

He  pendente   the  principle  that  it  would  be  unjust  if  the  heir's  denial 

Ute.  of  her  right  to  dower,  and  the  accident  of  his  death 

before  the  establishment  of  it,  should  be  allowed  to 
place  her  in  a  worse  situation  than  if  he  had  thrown 
no  impediment  in  her  way,  and  fairly  and  candidly  ad* 
mitted  her  claim  (c). 


The  plea  in  WiUisms  v.  Lambe,  was  perhaps  open  to  anotiher  ob- 
jection. The  defendant  stated  himself  to  have  purchased,  without 
being  aware  that  the  vendor  was  married.  But  it  seems  doabtfol 
whether  a  person  purchasing  of  one  seised  in  fee,  without  inquiring 
whether  the  vendor  be  married^  can  avail  himself  of  want  of  notice 
of  that  fact.  See  Sugden,  Vend,  and  Purch.  p.  649>  and  Kelsall  ▼. 
Bennet,  1  Atk.  522. 

(a)  See  2  Sch.  and  Lef.  390.  (t)  Supra,  p.  442. 

(c)  Curtis  V.  Curtis,  2  Bro.  C.  C.  620. 
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Thi9  being  so,  the  length  of  time  which  may  have  ^^5^^  ^^ 
elapsed  since  the  husband's  death,  although  it  may  have  noW  ei^er 
exceeded  six  years  prior  to  the  bill  being  filed,  will  not  at  law  or  in 
narrow  the  rule,  nor  confine  the  account  to  the  last  six  ^^  ^' 
years  preceding  the  exhibition  of  such  bill,  in  analogy 
to  the  statute  of  limitations ;  for  since  at  law  mesne 
profits,  as  damages  under  die  statute  of  MerUmy  are 
given  without  restriction  as  to  time,  the  like  account 
is  decreed  in  equity. 

AcoMrdingly,  in  Oliver  v.  Richardson  (a),  the  widow 
filed  a  bill  for  dower,  and  an  account  of  the  arrears 
after  a  lapse  of  twelve  years  from  the  death  of  her  hus- 
band. The  question  was,  from  what  period  she  was 
intitled  to  the  account?  And  Sir  WilUam  Grants 
M.  R.,  decreed  the  account  from  her  husband's  death, 
observing  that  she  was  prima  fade  intitled  from  the 
time  her  right  to  endowment  accrued,  and  that  some 
reason  must  be  shown  by  the  defendant,  why  his 
Honour  should  limit  the  account ;  for  why,  said  he, 
should  the  widow  be  deprived  in  that  Court  of  the  ac- 
count from  her  husband's  death,  if  she  were  not  barred 
at  law  ? 

It  has  been  said  that  mesne  profits  will  be  decreed  5^^,  that 
to  the  widow  in  equity  in  instances  only  where  she  has  titled  in 
demanded  dower  in  analogy  to  the  rule  of  law,  and  equity  to 
the  construction  of  the  statute  of  Merton,  before  con-  S^^^^^ghe 
sidered  Cb) ;  and  a  case  of  Deher  v.  Hunter  (c\  has  did  not  de- 
been  cited  to  that  efiect ;  as  also  to  prove  that  there  j,^^  i^jq 
shall  be  no  mesne  profits  decreed  except  where  the  hus-  filed^  and  al- 
band  dies  seised  of  the  lands  as  required  by  the  same  ]„^^d  did 
statute  (d).    This  doctrine,  however,  seems,  to  be  open  not  die 
to  objection ;  for  it  is  presumed  that  Courts  of  Equity 
do  not  in  this  instance  proceed  either  upon  the  statute 
of  MertoHf  or  with  reference  to  any  legal  rule  in  de- 


(a)  9  Ves.  222.  (J)  Supra,  p.  445.  (c)  Bunb.  57. 

id)  Supra,  p.  437. 
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creeing  to  the  widow  mesne  profits  j  the  principle  which 
they  adopt  appears  to  be  the  title  of  the  widow  to  en- 
dowment immediately  upon  the  death  of  her  husband ; 
this  right  drawing  to  it  an  account  of  the  profits  of  her 
share  received  by  the  person  whose  duty  it  was  to  have 
assigned  dower,  so  that  such  person  incurs  a  debt  to 
the  widow  which  he  in  his  lifetime,  or  his  representative 
after  his  death,  is  considered  in  equity  as  h'able  to  dis- 
charge. In  addition  to  this  it  may  be  remarked  that 
the  tenant  may  probably  be  considered  in  equity  as 
holding  the  widow's  one-third  of  the  estate,  as  her 
trustee  or  bailiff,  from  the  death  of  her  husband,  and 
therefore  answerable  to  her  for  his  receipt  of  rents  in 
respect  of  that  proportion  of  the  property.  Under  all 
the  circumstances,  and  the  favourable  disposition  of 
Courts  of  Equity  to  extend  the.  rights  of  the  widow  be- 
yond her  title  at  law  (a),  it  is  conceived,  notwithstanding 
the  case  of  Delver  v.  Hunter y  (reported  in  a  book  of 
little  authority,  and  said  by  Lord  Mansfield  {V)  to 
consist  of  very  loose  notes,  and  never  intended  to  be 
published)  that  in  respect  to  mesne  profits  in  dower, 
the  widow's  right  to  an  account  of  them  in  equity  may 
be  enforced  either  against  the  heir  or  alienee,  or  their 
representatives,  without  regard  to  any  previous  demand 
by  the  widow  for  endowment,  or  to  the  circumstance 
whether  her  husband  died  seised  or  not ;  the  title  to 
mesne  profits  being  inseparably  attached  to  the  right 
of  endowment  of  one-third  part  of  the  estate  (c). 


(a)  2  Bro.  C.  C.  629.  {b)  5  Burr.  2(558.  (c)  The 

remarks  attributed  to  Lord  Hardwicke  in  3  Atk.  130^  and  those  of 
Lord  Alvanley  in  Cunis  v.  Curtis,  2  Bro.  C.  C.  628,  imply  that  a 
dowrcss  may  have  a  lai^r  relief,  in  respect  of  mesne  profits,  in 
equity  than  at  law.  But  the  passage  in  Atkins  is,  as  observed  in 
2  Bro.  C.  C.  633,  founded  on  a  misconception  of  the  right  to  da- 
mages at  law.  And  the  decision  in  the  case  of  Curtis  v.  Curtis, 
turned  only  upon  the  ordinary  principle  of  equity,  that  the  decree 
is  to  be  made  according  to  the  rights  of  the  parties  as  they  exist  at 
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Upon  thfe  same  principle  of  title  to  endowment,  the  And  a  formal 
circumstance  of  an  assignment  of  dower  not  having  ^^dower^s 
been  made  prior  to  the  widow's  death  will  not  deprive  unnecessary 
her  reprei^ntative  of  mesne  profits  (a),  nor  prevent  her  ^  mesne  ^^ 
right  whilst  living  to  obtain  payment  of  them  in  equity.-  profits. 
The  want  of  a  formal  assignment  of  dower,  said  Lord 
Cowper  in  Hamilton  v.  Mohun  (i),  is  nothing  in  equity,- 
since  the  widow's  light  in  conscience  va  the  same  as  if 
it  had  been  made.     His  Lordship,  therefore,  in  that 
case  decreed  to  the  widow .  in  a  suit  instituted  against 
her  by  the  heir  for  an  account  of  the  profits  of  the 
dowable  estate  in  which  she  had  been  in  possession  as 
his  guardian,  an  allowance  of  one-third  of  them  in  re- 
spect of  her  right  to  dower. 

That  case  was  followed  by  Lord  Hardwicke  in  Gra- 
ham V.  Graham  (c),  a  case  in  which  the  widow  was  the 
plaintiff,  who  being  a  trustee  of  the  dowable  estate  for 
her  son,  and  having  received  the  profits,  and  therefore 
accountable  to  him  for  them,  claimed  an  allowance  for 
her  dower  in  rendering  those  accounts ;  and  his  Lord- 
ship not  only  allowed  to  her  the  amount  of  the  arrears, 
but  also  secured  to  her  the  future  payment  of  her 
dower. 


the  institution  of  the  suit :  the  death  of  the  parties  during  the  suit 
did  not  therefore  alter  the  right ;  and  on  this  ground  Lord  Alvanley 
distinguished  the  case,  from  that  of  the  heir  dying  before  the  filing 
of  the  Bill,  2  Bro.  C.  C.  632.  In  Mundy  v.  Mundy,  2  Ves.  jun.  1 22. 
4  Bro.  C.  C.  294,  <»e  of  the  questions  made  was  whether  the  widow 
was  intitled  in  equity  to  the  arrears  where  the  heir  had  always 
been  willing  to  assign  her  dower.  Lord  Redesdale  treats  the  right 
to  arrears  in  equity,  as  being  the  same  as  at  law,  observing  that 
Courts  of  Equity  in  assigning  dower  consider  themselves  to  be  pro- 
ceeding merely  on  a  right,  which  may  be  asserted  in  a  Court  of 
common  law,  p.  98,  3d  ed.  And  upon  the  same  principle.  Courts 
of  Equity  in  deciding  on  the  costs  of  suits  for  dower,  have  professed 
to  be  guided  by  analogy  to  the  rules  prevailing  at  law.  See  the 
next  note. 

(a)  See  1  Fonbl.  Treat,  on  Equity,  22.        .  {b)  I  P.  WiU.  122. 
(c)   I  Ves,  sen.  262, 
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Costs  of  snity 
when  and 
when  not  to 
be  paid  by 
the  heir. 


When  widow 
intitled  to  a 
separate  re« 
port  of  the 
arrears  of 
her  dower. 


With  respect  to  costSy  they  are  in  the  discretion  of 
the  Court,  and  that  discretion  is  regulated  by  the  con- 
duct of  the  parties. 

Thus,  when  the  widow's  suit  is  for  the  single  pur- 
pose of  obtaining  an  assignment  of  dower,  and  there  is 
no  misconduct  on  the  part  of  the  defendant,  she  will 
not  be  intitled  to  costs  (a). 

If,  however,  the  defendant's  opposition  be  vexatious, 
or  if  he  fraudulently  withhold  her  dower,  he  will  be 
saddled  with  the  costs  of  the  suit  (b). 

In  consideration  of  the  widow  requiring  the  profits 
of  her  dower  for  immediate  support,  if  her  claim  form 
an  ingredient  only  in  the  suit,  and  several  matters  are 
referred  to  a  Master  to  inquire  into  and  make  a  general 
report,  the  Court  will  not  delay  the  payment  of  arrears 
of  the  widow's  dower  until  the  general  report  is  made, 
but  it  will  direct  the  Master  to  make  an  immediate 
separate  report  of  what  is  due  to  her  for  arrears,  in 
order  that  she  may  receive  them  for  her  maintenance. 
This  was  accordingly  done  in  Eccleston  v.  Berkley  (c), 
where  an  account  was  directed  to  the  Master  in  regard 
to  several  incumbrances  made  by  the  husband  after  the 
marriage  upon  the  dowable  estate ;  Lord  Hardwiche 
upon  the  application  of  the  widow  directed  the  Master 
to  make  a  separate  report  of  what  was  due  to  her  in 


(a)  Lncas  v.  Calcraft,  1  Bro.  C.  C.  134.  2  Dick.  594.  Mitf. 
PL  9S,  3d  ed.  2  Bro.  C.  C.  632.  The  reason  assigned  for  not 
giving  costs  in  suits  for  dower,  viz.  that  no  costs  are  given  on  writs  of 
dower^  is  not  quite  satisfactory ;  for  though  it  be  true  that  a  dowress 
is  not  intitled  to  costs  in  a  writ  of  right  of  dower,  yet  it  has  been 
seen  that  in  the,  ordinary  form  of  proceeding,  by  writ  of  dower  unde 
nil  habet,  she  recovers  costs  whenever  she  is  intitled  to  the  mesne 
profits  or  damages.  In  the  authorities  mentioned  ab6ve,  and  in 
Mnndy  v.  Mundy,  2  Ves.  jun.  128,  it  seems  to  have  been  considered 
that  in  general  no  costs  are  given  to  the  dowress  at  law,  unless  an 
actual  deforcement  be  proved.    But  see  ante,  p.  440. 

{b)  Worgan  v,  K^er,  1  Vea.  and  Bea.  20.  Outhwaitev.  Outh- 
waite.    Beames  on  Ckists^  36.      (c)  Ridgw.  Ca.  temp.  Hardw.  253. 
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respect  of  dower,  she  being  intitled  to  one-third  of  the 
rents,  paramount  the  claims  of  the  incumbrancers. 

It  must,  however,  be  noticed  that  it  is  the  general  ^"*  ?*  *® 

1       /.  1      ^  11         .  1*  her  title  to 

rule  of  the  Court  not  to  allow  interest  upon  arrears  of  interest  upon 
dower.  The  rule  is  considered  to  be  so  absolute,  as  to  ^^'^  arrears, 
render  it  doubtful,  whether  it  will  be  relaxed  in  the 
most  distressing  cases  (a)  ;  yet  I  have  found  no  case  to 
that  effect,  no  authority  pronouncing  that  a  widow 
under  no  circumstances  shall  receive  interest  upon  the 
money  arising  from  her  dower,  improperly  detained 
from  her  by  the  person  who  ought  to  have  assigned  it. 
If  such  were  the  rule  in  equity,  the  widow  would  be  in 
a  worse  situation  in  that  Court  than  if  she  had  brought 
her  writ  of  dower  at  law ;  for  we  have  seen  that  a  jury 
in  assessing  damages  pro  detentione  dotis  are  at  liberty 
to  give  her  more  than  one-third  of  the  by-gone  annual 
value  of  the  estate,  if  she  have  suffered  injury  to  a 
lai^er  amount  in  consequence  of  the  non-assignment 
of  her  dower  (hi).  Now  one  species  of  damage  the 
widow  might  suffer  may  arise  from  the  payment  of  in- 
terest  upon  money  borrowed  for  maintenance  whilst 
contending  for  her  right  to  dower;  this  payment  of 
interest,  it  is  presumed,  would  be  an  injury  which  a 
jury  would  feel  no  difficulty  in  considering  in  their 
estimate  of  damages  for  the  detention  of  dower ;  and 
it  would  seem  singular  if  a  Court  of  Equity,  professing 
to  favour  the  widow's  claims,  and  upon  that  principle 
to  extend  to  her  relief  even  beyond  what  she  could 
obtain  at  law  (c),  should  refuse  to  give  her  the  same 
relief  which  she  might  have  had  in  a  Court  pf  common 
law.  But  it  may  be  said  that  a  Court  of  Equity  de- 
clines to  give  interest  in  this  instance  in  analogy  to  its 


.  (fli)  See  Ferrer^  v.  Ferrers,  Forest.  2.  Batten  v.  Eamley,  2  P. 
Will.  163.  Robinson  V.  Camming,  2  Atk.  411.  Newman  y.  Aoling, 
3.  Atk.  579.  Bedford  v,  Coke,  cited  2  Ves.  jun.  166.  LindBajr  ▼• 
Gibbon,  cited  3  Bro.  C.  C.  495.  (5)  Supra,  p.  440.  1  Leon.  56. 
(c)  2  Bro.  C.  C.  629. 
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practice  in  refusing  interest  upon  arrears  of  annuities, 
and  of  such  even,  as  are  granted  by  way  of  jointure  in 
bar  of  dower.     The  analogy,  however,  does  not  seem 
to  be  applicable  in  this  instance,  because  these  annuities 
are  created  by  express  contract  among  the  parties  in 
solemn  instruments,  and  they  might,  if  they  thought 
proper,  have  provided  for  the  payment  of  interest  upon 
the  ark*ears  of  the  annuities  granted,  to  which  trans- 
actions the  observation  of  Lord  Thurlow  in  Tew  v.  the 
Earl  of  Winterton  {a)  applies,  viz.  "  that  the  Court 
has  never  given  interest  but  where  there  has  been 
some  ground  from  whence  it  could  gather  that  there 
was  a  contract  between  the  parties  that  interest  should 
be  paid.''     This  remark  can  only  apply  to  instances 
where  there  is  a  possibility  of  such  a  contract  being 
made ;  or  to  cases  where  annuities  are  given  by  deed 
or  will,  in  which  provision  might  be  made  for  payment 
of  interest  upon  arrears  (6),  and  not  to  a  case  like  the 
present,  where  the  widow's  title  is  created  by  Iccoo ; 
moreover  it  CQuld  not  mean,  that  in  such  a  case  the 
deforceor  of  the  widow's  dower  should  be  in  a  better 
condition  iu  equity  than  at  law,  as  he  would  be,  as 
it  has  been  before  shown,  if  the  interest  paid  by  the 
widow  for  money  borrowed  to  support  her  till  she  ob- 
tained her  dower,  should  not  be  repaid  her  in  equity  in 
the  shape  of  interest  upon  the  arrears  due  in  respect  of 
such  dower.     The  cases  in  which  interest  has  been  re- 
fused were  chiefly  of  annuities,  for  the  payment  of  in- 
terest upon  the  arrears  of  which  provision  might  have 
been  made.     And  even  in  these  instances  Lord  Hard- 
mcke  expressed  an  opinion  in  an  anonymozis  case  re- 
ported by  the  elder   Veset/  (c),  that  "  interest  upon 
arrears  might  be  given  in  a  special  case,  as  the  being 


(«)  3  Bro.  C.  C.  495.     1  Ves.  jun.  4^1.  (b)  Mellish  v. 

Mellish,  14  Vcs.  516.  (c)  2  Ves.  sen.  662.     Sec  2  Vcs. 

jun.  167. 
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obliged  to  borrow  money  and  to  pay  interest  for  it,  and 
then,  said  his  Lordship,  the  Court  will  give  interest 
from  a  reasonable  time/'  Upon  the  whole  it  is  sub- 
mitted as  a  reasonable  presumption,  and  as  being  in 
analogy  to  law  and  not  inconsistent  with  the  decisions 
in  equity,  that  interest  will  not  be  given  upon  arrears 
of  dower  except  under  special  circumstances,  one  of 
which  is  where  the  widow  has  been  under  the  necessity 
of  taking  up  money  at  interest  for  her  maintenance 
whilst  her  dower  was  with-holden  (a). 


(a)  In  the  old  cases  much  diversity  of  practice  prevailed  upon  the 
question  whether  interest  on  arrears  should  be  allowed.  **  The  re- 
sult (as  Lord  Redesdale  observes)  has  been  to  refuse  interest,  except 
under  very  particular  drcumstanoes,  and  though  it  seemed  to  be  the 
justice  of  these  cases  to  give  interest,  it  has  been  found  the  wisest 
way  not  to  do  so,  as  the  principle  might  be  extended  so  &r  as  to 
become  highly  mischievous,  and  tend  to  create  litigation  in  every 
case,  and  to  encourage  creditors  to  delay  the  prosecution  of  their 
suits."  Anderson  v.  Dwyer,  1  Sch.  and  Lef.  SOS,  The  cases  have 
not  furnished  any  precise  rules  for  ascertaining  what  special  circum- 
stances will  be  sufficient  to  warrant  a  departure  from  the  general 
rule.  Long  delay  occasioned  by  the  misconduct  of  the  defendant 
would  perhaps  form  a  ground  of  distinction.  See  Burton  v.  Todd, 
I  Swan,  255.  But  it  seems  probable  that  in  cases  of  this  sort, 
the  Courts  would  not  at  this  day  make  an  exception,  founded  solely 
on  the  pecuniary  circumstances  of  the  party  to  whom  the  arrears 
are  due.  In  Tew  v.  Winterton,  Lord  Thurlow  observes :  '*  Poverty, 
compassion,  &c.  have  been  the  reasons  which  have  influenced  the 
Court,  according  to  the  printed  cases,  which  are  so  indistinct,  that 
I  cannot  decide  upon  those  principles.  I  should  be  very  sorry  to 
give  as  my  reason  for  doing  it,  that  she  was  in  distress,  pr  had 
borrowed  money,  &c" 
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CHAPTER  X. 

PN  THE  PREVENTION  OF  DOWER  BY  JOINTURES. 

Having  in  the  last  chapter  traced  the  widow's  title 
to  dower  through  its  various  stages  until  she  clothed  it 
with  possession  through  the  medium  of  a  Court  of  Law 
or  a  Court  of  Equity ;  the  only  subjects  which  remain 
for  consideration  are,  how  that  right  may  be  prevented 
from  ever  attaching,  and  how  it  may  be  barred  or  for- 
feited, when  the  title  once  commences.  These  matters 
will  be  treated  upon  in  this  and  the  two  following 
chapters,  confining  the  consideration  of  the  law  of  join- 
tures, as  being  the  methods  most  usually  adopted  for 
preventing  dower,  to  the  present  chapter,  the  subject 
of  which  will  be  considered  under  the  following 
sections :  \ 

I.  Legal  jointures. 

II.  Equitable  jointures. 

III.  The  jurisdiction  of  Courts  of  Equity  in  assisting 
and  relieving  jointresses.  Under  which  section 
are  considered, 

1 .  Contracts  and  covenants  to  settle  jointures. 

2.  Jointures  made  under  powers. 

IV.  TTie  performance  and  satisfaction  qfc&oenants 
to  make  jointures. 

1.  Of  the  performance  of  such  covenants. 

2.  Of  the  satisfaction  of  them. 

V.  The  wif^s  interest  in  her  estate  injointure,  and 
the  incidents,  privileges,  and  powers  belonging  to 
it. 

1 .  As  to  her  interest. 

2.  Of  Iier  absolute  alienation  qf  her  jointure 
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with  her  husband^  or  merehf\  to  secure  his 
debts^  and 
S.  Of  the  bar  or  forfeiture  of  her  jointure. 

L  Legal  jointures. 

The  rule  of  the  common  law^  that  the  widow's  ac-  Jointu^s 
ceptance  of  a  collateral  satisfaction  of,  or  out  of  lands  ™^  ^% 

*      .  ■■         •  1     statute  of 

in  which  she  was  not  dowabld,  was  no  bar  to  her  title  Henry  VIII. 
to  dower  in  those  to  which  that  title  attached  (a),  united 
with  the  inconvenience  which  would  have  ensued  after 
the  passing  of  the  statute  of  uses  (Jb\  induced  the  legis- 
lature by  that  act  to  enable  the  husband  to  bar  effec- 
tually his  wife's  right  to  dower,  by  making  a  provision 
for  her  before  marriage  in  lieu  of  it,  and  which  is 
known  by  the  name  of  her  jointure.  What  the  incon- 
venience would  have  been  if  it  had  not  been  obviated, 
the  reader  will  understand  from  the  following  observa* 
tions  (c) : 

At  the  period  of  passing  the  statute,  the  greatest 
part  of  the  lands  in  England  was  vested  in  feoffees  to 
uses.  Now  since  a  widow  was  not  intitled  to  dower  of 
an  tise^  her  father  or  friends,  upon  her  marriage,  pro- 
cured a  settlement  to  be  made  of  some  particular  lands  of 
the  intended  husband  to  his  and  his  wife's  ti^e,  in  joint- 
tenancy  for  their  lives,  as  a  provision  for  her  in  the 
event  of  her  surviving  him.  But  the  statute  removed 
the  partition  between  Xhe  possession  in  the  feoffees,  and 


(a)  Co.  Litt.  S6  i.    See  last  chapter,  sect.  Z,  p.  402.        (h)  2fr 
Hen.  8.  c.  10,  sect  6.  (c)  These  obBcrratioiis  are  to  be  under* 

stood  aa  applying  onlj  to  the  l^al  right  to  dower.  ''  If/'  (as  Lord 
Mansfield  remarks),  ''  the  statute  of  Hen.  8.  had  never  been  made. 
Courts  of  Equity  would  have  given  relief,"  2  Eden.  74.  Though  a 
jointure  could  not,  independently  of  the  statute,  be  pleaded  at  law  in 
bar  to  a  writ  of  dower,  it  would,  it  seems,  be  binding  on  the  wife  in 
equity  as  an  agreement,  if  made  with  her  concurrence  before  mar* 
riage;  and  if  made  after  the  marriage,  it  would  raise  a  case  of  elec- 
tioQt. 
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the  use  limited  to  the  cestuigue  useSy  in  declaring  that 
the  latter  should  attract  the  former ;  so  that  the  legal 
inheritance  in  the  hudiand's  estates  not  settled  upon 
the  marriage,  no  longer  contiBitted  in  the  feoffees,  but 
was  instantaneously  transferred  by  the  operation  of  the 
act  to  the  husband,  the  cestuigue  use.  The  unayoid- 
able  consequence  of  this  would  have  been  to  intitle  the 
widow  to  doWer  in  all  her  husband's  unsettled  estates 
of  inheritance,  and  at  the  same  time  she  might  have 
retained  the  lands  which  had  been  settled  upon  her  in 
Keu  of  that  right  (a).  To  remedy  this  injustice,  the 
statute  enacted  that  where  purchases  or  conveyances 
had  been  or  should  be  made  of  any  lands,  tenements, 
or  hereditaments,  by,  or  to,  or  to  the  use  of  the  husband 
and  wife  in  tail,  or  to,  or  to  the  use  of  one  of  them  in 
tail,  or  for  their  lives,  or  the  life  of  the  wife,  for  her 
jointure,  every  woman  married,  having  such  jointure 
made,  should  not  claim,  nor  have  any  title  to  dower 
to  the  residue  of  the  lands,  &c.,  which  at  any  time 
were  her  husband's,  by  whom  she  had  the  jointure. 
Provisions  in  And  it  was  provided,  that  if  the  wife  was  lawfully 

evirtion  and  ^^^^'^d  0^'  ^^  ^^  OT  any  part  of  her  jointure,  or  by  her 
when  join-  husband's  discontinuance^  she  should  be  endowed  out 
made  ^fter  ^^  ^^^  residue  of  his  estate,  of  which  she  was  dowable  to 
marriage.       the  extent  of  the  lands  from  which  she  was  evicted  : 

and  that  in  the  event  of  the  jointure  having  been  made 
after  the  marriage,  except  by  act  of  parliament,  liberty 
was  given  to  her,  upon  surviving  her  husband,  to  elect 
between  such  jointure  and  her  dower. 
A  legal  join-  Upon  this  statute  the  modern  legal  jointure  is 
ure,  w  t.  founded.  It  is  defined  by  Lord  Coke^  from  the  pur- 
view of  the  act,  to  be  a  competent  [V)  livelihood  of  free- 


(a)  See  4  Rep.  I  b,2a.    Gilb.  Uses,  147.  (i)  The  statute 

does  not  prescribe  any  rule  as  to  the  amount  of  a  jointure :  according 
to  its  literal  construction,  the  right  to  dower  is  barred,  however  inad- 
equate the  settlement  may  be.  Hence  Lord  Northington  says: 
"  The  estate  which  is  to  bar  dower  is  of  no  defined  value  by  the 
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hold  to  tbe  wife  of  lands  and  tenements,  to  take  effect 
in  profit  or  possession,  presently  after  the  death  of  the 
husband,  for  the  life  of  the  wife  at  the  least  (a). 

In  the  construction  of  this  statute.  Courts  of  Law . 
have  regulated  their  decisions  upon  the  validity  of 
jointures,  in  reference  to  the  widow's  title  to  dower  in 
Jieu  of  which  jointures  were  substituted ;  so  that  as  to 
time  of  commencement,  certainty,  interest,  &c.,  they 
have  required  the  jointure  to  be  as  beneficial  to  the 
widow  as  her  dower.    If  this  object  be  effected,  it  is 
indifferent  in  what  manner  the  estate  is  limited  to  the 
wife ;  for  although  the  statute  expressly  mentions  these 
five  forms  of  limitations  only,— 1st,  limitations  to  the 
husband  and  wife,  and  to  the  heirs  of  the  husband ;  2d, 
to  the  husband  and  wife,  and  to  the  heirs  of  their  two 
bodies :  3d,  to  the  husband  and  wife,  and  to  the  heirs 
of  the  body  of  one  of  them  ;  4th,  to  the  husband  and 
wife  for  their  lives ;  5th,  to  the  husband  and  wife,  for 
the  life  of  the  wife ;  yet  these  particulars  are  only  ex- 
pressed as  examples,  and  not  in  exclusion  of  other  cases 
which  may  fall  within  the  meaning  and  intention  of 
the  act.     This  is  proved  from  the  proviso  in  it,  reserv- 
ing to  the  widow  her  election  between  the  jdinture  and 
her  dower,  when  the  provision  is  made  qfier  the  mar- 


statute,  and  if  it  be  made  up  of  the  qualities  and  accidents  specified, 
it  is  a  legal  bar,  and  erery  Court  of  Law  is  bound  to  accept  it  as 
such/'  2  Eden.  57.  Lord  Coke,  though  he  describes  a  jointure  as  a 
competent  livelihood,  &c  does  not  mention  adequacy  of  amount  in 
his  enumeration  of  the  points  to  be  observed  in  making  a  perfect 
jointure  within  the  statute,  and  does  not  allude  to  any  criterion  by 
which  its  competency  is  to  be  ascertained.  It  seems  to  be  clear,  that 
if  the  settlement  be  made  before  marriage  with  the  consent  of  the 
wife,  or  if  being  made  during  the  coverture,  it  is  afterwards  accepted 
by  her,  it  cannot  be  objected  to  on  the  ground  of  inadequacy.  The 
amount  of  the  jointure  wiU,  therefore,  not  be  material  to  its  l^al 
effect,  except  in  cases  where  the  wife  was  an  in&nt  at  the  tune  of 
the  marriage,  or  where  the  jointure  was  made  before  marriage,  with- 
out her  assent.  (a)  Co.  Litt.  36  i,  37. . 
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Statute  ffives  riage.  The  clause  declares,  '*  that  if  any  wife  have,  or 
to  the  m^  hereafter  shall  have,  any  manors,  &c.,  unto  her  given  or 
election  be-  assured  after  marriage,  for  term  of  her  Ufe^  or  otherwise^ 
tween  dower  Jq  jointure,**  &c. ;  hence  it  appears,  that  any  interest 
ture^  when  limited  to  her,  whether  joint  or  separate,  for  life  or  in 
thelatterwas  tail,  equally  beneficial  with  her  dower,  was  within  the 
marrif^er     contemplation  of  the  statute,  and  will  therefore  be  a 

good  legal  jointure  within  its  provision^  (a).     These 
observations  will  be  illustrated  from  the  consideration 
of  what  have,  and  what  have  not  been  determined  to 
be  valid  jointures  at  law. 
1.  The  join-      First,  the  jointure  ought  to  take  effect,  in  possession 
SdtS"2  «  or  profit,  immediately  from  the  d«ith  of  the  husband  (b). 
necessarily  to      Accordingly,  if  an  estate  for  life  be  limited  to  A^  a 
S"hM^^  **  stranger,  after  the  husband's  death,  and  then  in  join- 
band's  death,  ture  to  the  wife  for  life ;  or  if  the  limitation  had  been 

to  A  for  a  term  of  years,  after  the  decease  of  the  hu8« 
band,  with  remainder  to  the  widow  for  life,  in  satisfac^^ 
tion  of  her  dower  by  way  of  jointure  j  or  if  the  re-^ 
mainder  for  life,  limited  to  the  wife  for  her  jointure, 
was  expectant  upon  an  estate  tail  in  her  husband,  these 
would  not  be  good  jointures  within  the  meaning  of  the 
statute,  which  did  not  intend  to  place  widows  in  a 
worse  situation,  in  respect  of  those  provisions,  than  they 
would  have  been  in  regard  to  their  dower;  and  the 
death  of  A^  or  the  expiration  of  the  term,  or  the  hus- 
band's death  without  issue,  will  not  cure  the  original 
defects,  for  qitod  ab  initio  non  valet^  tractu  temporis 
non  convalescet  (c).     Again, 

The  mere  possibility  of  the  jointure  of  the  wife  taking 


(a)  Vernon's  case,  4  Rep.  2.  (b)  This  rnle  applies  to  the 

mode  in  whidi  the  jointure  is  to  be  limited.  It  seems  that  a  jointore 
will  not  be  rendered  void,  by  an  uncertainty  as  to  its  tajdng  effect 
in  possession,  arising  from  the  title  to  the  property  settled  being  de« 
fective.    Corbet  t.  Corbet,  1  Sim  v,  Stu.  61 2.  (c)  Co.  litt. 

36  b.  4  Rep.  2.  Hob.  151.  Wood  t.  Shorley,  Cxa  Jac  489. 
Hut.  51.    Winch.  33.    GUb.  Uses,  148. 
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effect  upon  her  husband's  death,  is  insufficient,  it  must 
be  so  limited  as  to  ensure  that  circumstance. 

If,  therefore,  the  limitation  were  to  J  for  life,  re- 
mainder to  B  for  life,  with  remainder  to  such  woman 
as  B  might  marry,  this  would  not  be  a  good  jointure 
upon  the  wife  of  J3,  because  it  is  subject  to  the  con- 
tingency of  B  dying  before  A,  which  event  not  hap- 
pening, the  widow  of  B  would  be  unprovided  for  from 
the  death  of  her  husband  so  long  as  A  lived  (a). 

It  is  obvious,  from  the  above  cases,  that  if  the  join- 
tures were  established  under  the  statute,  the  widows 
might  have  been  deprived  of  their  dower  without  de- 
riving any  benefit  from  the  provisions  made  in  lieu  of 
them,  which  would  havQ  been  contrary  to  the  intention 
of  the  act  of  parliament.     But  if  there  be  a  mesne  estate  But  the 
in  a  sense  intervening  between  the  estate  for  life  of  the  J^^J^^J*" 
husband,  and  the  reminder  to  the  widow  for  her  life  use  of  tnis- 
as  a  jointure,  yet  if  such  mesne  estate  be  concurrent  J^^i,*^'*?"^ 
with  the  husband's  and  cannot  exceed  it,  then  the  in-  life,  to  pre- 
terest  limited  to  the  widow  will  be  a  good  jointure  ^^5^®'  ^^: 
within  the  true  intent  and  meaning  of  the  statute.  validate  a 

Thus,  if  the  limitations  were  to  the  husband  for  life,  jointure. 
remainder  to  the  use  of  trustees  in  the  usual  way,  dur- 
ing the  husband's  life,  to  preserve  contingent  uses,  with 
remainder  to  th^  wife  for  life  in  jointure,  such  a  pro- 
vision would  be  a  valid  jointure. 

Second,  the  jointure  will  be  valid  whether  it  be  2.  The  join- 
limited  to  the  widow  siUehf^  or  to  her  and  her  husband  iJJ^i^^^to 
in  joint  tenancy.  the  wife  xok- 

Accordingly,  if  the  estate  be  limited  to  the  husband  ^^"^^  ^^ 
and  wife  in  fee  simple,  it  will  be  a  good  jointure,  although  band  jfoin/Zy. 
the  limitation  be  not  one  of  those  mentioned  in  the 
statute  (6)  i  because  such  a  provision  is  within  its  in- 


(/i)  1  Sid.  3—4.  Winch,  33.  Caruthcre  v.  Coruthers,  4  Bro. 
C.  €.  500.  613^  See  Corbett  v.  Corbett,  I  Sim.  &  Stu.  612. 
(6)  Dennis's  case.  Dyer,  248  a.    4  Rep.  3  b. 

VOL.  I.  H  H 
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tention,  for  if  she  be  the  survivor,  then  she  will  have  a 
larger  interest  than  if  the  estate  had  been  merely 
limited  to  her  for  life  after  her  husband's  death;  and  if 
she  die  before  him,  there  is  no  occasion  for  the  pro- 
vision. 
Sembk,  that       It  has,  indeed,  been  said,  that  if  the  limitation  were 
to  wifeT^d    ^^  *^^  husband  for  life,  remainder  to  his  wife  and  A  for 
a  stranger  in  their  lives,  that  would  not  be  a  good  jointure  (a),  be- 
wicy  v^uld    c^^s^  *^®  settlement  not  being  to  the  wife  aloncy  it  iff 
be  a  good       not  a  case  mentioned  in  the  statute  (&)•    But  such  a 
tw^  ^^^^'      decision  does  not  appear  satisfactory,  since  the  widow 

has  a  freehold  interest  for  her  life  to  commence  in  cer- 
tainty in  possession  and  profit,  immediately  upon  her 
husband^s  death,  with  a  contingency  in  the  event  of  her 
surviving  A^  of  becoming  beneficially  possessed  of  the 
whole  estate ;  so  that  this  provision  may  be  greatly  to 
the  widow^s  advantage.  And  with  respect. to  the  case 
not  being  mentioned  in  the  statute,  it  has  been  before 
observed,  that  the  act  extends  to  cases  not  enumerated 
in  it.  For  these  reasons,  it  is  presumed  that  such  a 
provision  would  be  a  good  jointure,  notwithstanding 
the  decision  in  Winch  (c),  referred  to  in  support  of  the 
contrary  opinion,  for  that  case  appears  to  have  been 
decided  upon  the  principle,  that  the  jointure  might  not 
have  commeneed  at  the  husband's  death,  since  his 
father,  the  settlor,  who  reserved  to  himself  an  estate 
for  life,  might  have  survived  his  son. 
3.  The  estete  Third,  the  estate  limited  to  the  widow  ought  to  be 
in  jointure      gmjij  ^  freehold  as  shall  at  the  least  continue  during  her 

must  be  such  -.^  .    ,      i  •      i  11 

as  may  con-    ^^^^f  except  It  be  determmed  sooner  by  her  own  act. 
tinue  for  the       Hence  an  estate  settled  upon  the  wife  pur  autre  vie, 

\viu.ow  8  liie* 

or  during  the  lives  of  three  or  more  persons  (rf)>  is  not  a 
good  jointure  within  the  statute ;  because  she  may  survive 
all  of  them,  in  which  event  she  would  be  unprovided 


(a)  Winch,  33.  (6)  3  Bac,  Abr.  "  Jointures/'  (B)  713. 

(r>  P.  33,  (rf)  4  Rep.  2  ft.    Co.  litt.  36  6, 
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for  ;  so  that  this  is  a  case  not  within  the  contemplation 
of  the  act.  , 

If,  however,  the  continuance  of  the  widow's  estate  But  it  will  be 
during  her  life  be  made  to  depend  upon  herself,  viz.  ""  objection 
her  remammg  smgle,  or  her  performance  or  non-per-  be  sooner 
formance  of  certain  conditions ;  such  a  qualified  or -con-  determined 

bv  tiie  ftct  or 

ditional  freehold  will,  as  it  seems,  be  a  good  legal  join-  at  the  elec- 
ture,  and  bar  her  of  her  dower,  whether  she  determine  ^'?n  of  the 
her  estate  or  not ;  for  the  jointure,  in  its  creation,  being 
a  freehold,  and  which  might  continue  for  her  life,  is 
within  the  letter  and  the  intention  of  the  statute ;  and 
the  circumstance  of  its  being  ma(de  defeaitible  at  the 
election  of  the  widow  does  not  take  the  case  out  of  the 
act.  The  statute,  therefore,  giving  validity  to  such 
provisions  in  bar  of  dower,  distinguishes  them  from  as- 
signments of  dower  at  common  law,  in  lieu  of  which 
they  are  given,  for  it  has  been  shown  that  assignments 
by  the  heir  of  common  right,  with  conditions  annexed 
to  them,  were  invalid  (a). 

If,  then,  the  jointure  be  limited  to  the  wife  afler  the  So  that  an 
death  of  her  husband  durante  viduitate,  or  upon  con-  ^^f^^-^'^^^ 
dition  that  she  perform  her  husband's  will,  &c.  such  /<7/^ma^bea 
limitations  made  in  lieu  of  dower  will  be  good  legal  ^^  ^^''*" 
jointures  (6). 


(a)  Chap.  9.  sect.  3.  p.  401. 

(b)  Vernon's  Case,  4  Co.  3  fl.  Dyer,  317  ff.  But  it  is  doubtful 
whether  it  was  intended  to  be  decided,  that  an  estate  thus  qualified 
would  universally  constitute  a  good  legal  jointure.  The  case  related  to 
a  jointure  made  after  marriage,  and  the  chief  reason  given  for  the  de- 
cision was,  that  the  widow  had  accepted  it,  and  that  if  the  condition 
had  been  unreasonable,  she  might  have  waived  it:  audit  does  not 
seem  to  have  been  thought  that  a  jointure  subject  to  a  condition 
would  be  good  unless  accepted.  See  Cro.  Eliz.  452.  Gilb,  Uses, 
148.  This  reasoning  does  not  apply  to  antenuptial  jointures,  which 
are  not  waivable,  and  do  not  derive  their  effect  from  the  acceptance 
of  the  widow.  The  9th  section  of  the  statute  which  applies  to  join- 
tures made  after  marriage,  may  admit  of  a  larger  construction  than 
the  6th,  with  reference  to  the  nature  of  the  estate  to  be  limited  to 
the  wife :  it  speaks  of  lands  assured  to  the  mfe,  ''  for  the  term  of  her 

H  h2 
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But  not  for        But  if  the  estate  settled  in  jointure  be  of  a  nature 
a  ter  ji  of       j^gg  ^j^an  freehold^  as  of  a  term  for  years,  then  although 

the  term  from  its  length  must  necessarily  exceed  the 
life  of  the  widow,  it  will  not  be  a  legal  jointure  within 
the  provisions  of  the  statute,  because  it  is  but  a  chattel 
interest,  and  less  in  the  eye  of  the  law  than  a  freehold 
for  the  wife's  life  {a)  \  besides  an  assignment  of  dower 
for  a  term  of  years  would  not  be,  as  has  been  before 
noticed,  a  valid  assignment  (Ji). 

The  circumstance  when  the  jointures  are  made  after 
the  marriage  must  not  be  forgotten,  since,  although 
such  jointures  are  not  absolute  bars  of  dower,  as  they 
are  when  made  previously  to  the  coverture,  yet  they  are 
so  conditionally^  i.  e,  if  the  widows  enter  and  accept  of 
them ;  this  right  of  election  being  expressly  reserved 
to  the  widows  by  the  statute,  when  the  jointures  are 
made  subsequently  to  their  marriages.     The  legislature 
having  by  this  reservation  guarded  the  wife  against  the 
influence  of  her  husband  which  he  is  supposed  to  have 
over  her  during  the  marriage,  and  afforded  her  the 
J.  liberty  of  accepting  his  provision   or  her  dower  of 
.  common  right  after  his  death,  when  such  influence  is 
considered  to  have  determined.     So  that, 
4,  Jointures       Fourth,  the  jointure  must  be  made  before  the  mar- 
made  before    ^^g^  ^^  Order  to  be  a  complete  and  irrevocable  bar  to 

marriage  to     dower  {c). 

binding  on  ^  ^^^^^  ^^  ^^  ^^  made  after  marriage  either  by  deed  or 
the  wife.  wiU(flQ,  it  will  be  a  jointure  within  the  statute,  if  made 
riage  Sot*^"  according  to  the  directions  of  that  act,  but  it  is  void- 
voidable,  able  by  the  widow  after  her  husband's  death,  at  her 


are 


election  (e). 


life^  or  otherwite,  in  jointure."  One  of  the  reasons  for  the  decision 
in  Vernon's  Case  was/ that  the  jointure  in  question  came  within 
these  words.  Dyer,  317/6.   4  Co.  3. 

{a)  Co.  Litt.  36  b.  (b)  Chap.  9.  sect.  3.  (c)  Ca  Litt. 

-36  b.  (rf)  4  Co.  4.  (e)  Co.  Utt.  S6  b. 
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If,  therefore,  she  enter  upon  the  lands  so  settled,  Acts  of  oon^ 
and  receive  the  rents,  that  will  be  a  confirmation  of 
the  jointure,  and  a  bar  to  dower  (a).  'And  if  she,  by 
writ  of  dower,  waive  her  jointure,  she  will  at  law  be 
confined  to  such  her  title,  and  not  be  permitted  to 
claim  both  dower  and  jointure  (6). 

In  Vernon* s  case  (c)  the  jointure  was  settled,  after 
the  marriage,  to  the  use  of  the  husband  for  life,  re- 
mainder to  the  wife  for  life,  upon  condition  that  she 
performed  her  husband's  will.  The  widow  entered 
upon  the  lands  in  jointure  after  her  husband's  death, 
and  agreed  to  the  provision;  and  the  Court  deter- 
mined that  she  was  barred  of  her  dower  by  acceptance 
of  the  provision  in  lieu  of  it. 

And  in  Tracy  v.  Ivies  ((/),  lands  were  limited  by  the 
husband  to  the  use  of  himself  and  his  then  wife  in  fee 
simple,  with  a  condition  that  if  she  were  the  survivor 
she  should  pay  such  sums  of  money,  not  exceeding 
200/,  as  he  should  appoint  by  his  will.  He  made  the 
appointment,  and  devised  the  residue  of  his  lands  to 
strangers,  and  died.  His  widow  and  her  second  bus- 
band  brought  a  writ  of  dower  against  the  devisees,  who 
averred  that  the  settlement  was  made  for  the  widow's 
jointure ;  but  no  other  matter  having  been  proved,  u  €• 
as  it  is  presumed,  the  widow's  entry  and  acceptance  of 
the  provision  after  the  death  of  her  husband  not  having 
been  given  in  evidence,  she  obtained  judgment  for  her 
dower. 

In  neither  of  these  cases  was  the  provision  for  the 
wife  expressed  in  the  deeds  to  be  in  lieu  or  satisfac- 
tion of  her  dower,  but  the  Courts  considered  that  the 
omission  might  be  remedied  by  an  averment  and  proof 


(a)  3  Rep.  26  a.  and  6.  3  Leon.  271.  Dyer,  220.  4  Rep.  4. 
{b)  Shaq)  V.  Purslow,  dted  4  Rep.  4  by  and  5.  Gosling  v.  War- 
burton,  Cro.  EUz.  128.  (c)  4  Rep.  1  Dyer,  317,  pi.  7- 
(rf)  i  Leon.  311. 
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The  juris- 
diction of 
Courts  of 
Law  to  com- 
pel widows, 
to  elect  be- 
tween join- 
tures made 
after  mar- 
riage and 
dower. 


No  jurisdic- 
tion unless 
the  jointure 
be  within  the 
Stat,  of  Hen. 
VIII. 


of  that  fact.    This  subject  will  be  more  fully  considered 
under  the  next  title. 

The  jurisdiction  of  a  Court  of  Law  to  confine  the 
widow  t0  one  of  two  benefits  she  was  intitled  to^  seems 
to  be  founded '^upon  the  statute  of  Henry  the  eighth ; 
for  before  that  act,  no  rule  of  law  was  more  clearly 
settled,  than  that  a  freehold  title  or  interest  could  not 
be  barred  by  a  collateral  satisfaction  or  recompense, 
but  by  the  release  or  confirmation  of  the  person  intitled 
to  it,  or  by  an  act  of  equal  effect  (a).     Hence,  a  pro- 
vision made  for  a  married  woman,  by  devise  or  other- 
wise, of  lands  or  tenements,  in  lieu  or  satisfaction  of 
dower,  would  not  at  law  oblige  her  to  elect  between 
either,  but  she  would  have  been  intitled  to  both  (h) ; 
and  it  was  immaterial  whether  the  provision  were  made 
before  or  after  the  marriage.     But  since  the  statute  of 
jointures,  if  the  provision  in  satisfaction  of  dower  be 
made  before  the  coverture,  and  according  to  the  re- 
quisites of  the  act,  the  jointure,  as  we  have  seen,  will 
bar  the  wife's  title  to  dower ;  but  if  the  jointure  be 
made  after  the  marriage,  then  the  same  statute,  as  we 
have  also  seen,  gives  expressly  to  the  widow  after  her 
husband's  death,  the  privilege  of  electing  between  such 
provision  and  her  legal  right  to  dower.     Courts  of 
Law,  therefore,  are  under  the  necessity  of  determining 
what  acts  of  the  widow  shall  be  considered  an  election 
between  her  jointure  and  her  dower.     That  statute, 
then,  appears  to  be  the  foundation  of  the  jurisdiction 
of  those  Courts  to  put  the  widow  to  an  election  between 
her  dower  and  a  legal  jointure  settled  upon  her  after 
marriage.      At    present,   however,   if  the  provision, 
before  or  after  the  coverture,  be  so  made  as  not  to  be 
a  jointure  within  the  act,  a  Court  of  Law  cannot  oblige 
the  widow  to  elect  between  such  provision  and  her 


{a)  4  Rep.  1  b. 


(/;)  Co.  Utt.  36  b. 
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dower,  but  she  will  at  law  be  intitled  to  both,  because 
she  was  so  intitled  by  the  common  law  (ja). 

Fifth,  The  jointure  must  be  made  in  satisfaction  of  5.  Thejoin- 
the  whole  dower  of  the  wife,  and  it  ought  to  be  so  ex-  exp^r^^  in 
pressed  in  the  instrument  settling  it  (Jb).  satisfiaction 

The  necessity  at  law  for  the  declaration  in  writing  ^^^^^^^1^^^^ 
that  the  provision  made  for  the  wife  is  in  satisfaction  a  parol  aver- 
of  her  dower,  arises  from  the  passing  of  the  statute  of  ?^*  ^f  ^^^ 
frauds  and  perjuries  (c),  which  was  subsequent  to  the  missible 
two  cases  last  stated,  and  also  to  an  anonymous  case  in  w}»ether  the 
Owen  (rf),  and  to  Fillers  v.  Beamont  (e),  and  other  au-  by  deed  or 
thorities,  according  to  which,  if  the  provision  made  for  ^^• 
the  wife  by  her  husband  was  not  expressed  in  the  deed 
to  be  a  jointure  or  in  satisfaction  of  her  dower,  that 
circumstance  might  be  shown  by  an  averment  supported 
by  parol  evidence.     It   is,  however,  presumed  that 
these  cases^  so  far  as  they  relate  to  this  matter,  are 
superseded  by  the  above  statute,  which  declares  that  no 
estates  or  interests  of  freehold,  &c.  shall  be  surrendered, 
&c.  unless  by  deed  or  note  in  writing,  &c. :  if,  then, 
oral  testimony  were  admisssible  to  add  to  the  instru* 
ment  by  such  evidence  what  is  not  expressed  in  it,  viz. 
that  the  provision  for  the  wife  was  intended  as  a  join- 
ture ;  the  effect  would  be  to  allow  a  surrender  of  her 
freehold  title  to  dower  by  parol,  when  the  statute  re- 
quires such  surrender  to  be  made  in  writing.     I  have 
found  one  case  since  the  passing  of  the  act  which  esta- 
blishes the  necessity  of  the  deed  expressing  that  the 
provision  contained  in  it  for  the  wife  should  be  in  satis- 
faction of  her  dowef*. 

A  bill  was  brought  for  dower  against  the  heir,  who 
insisted  that  the  husband  had  given  a  bond  in  trust  to 


(a)  4  Rep.  2  b,  {b)  Or  the  intention  to  make  a  prorision 

in  bar  of  dower  mnst  appear  by  necessary  implication  from  the  con- 
tents of  the  instrument.  See  post,  sect.  2.  (c)  29  Char.  2. 
c.  3.            (rf)  P.  33.            (e)  Dyer,  1*6,  pi.  68. 
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secure  to  his  wife,  the  plaintiff,  400/,  in  case  she  sur- 
vived  him;  the  heir  also  alleged  that  this  provision 
was,  at  the  time  it  was  made,  intended  to  be  in  lieu  of 
dower,  and  that  the  wife  acknowledged  it  to  be  so, 
which  he  ojgiered  to  prove.  But  Lord  Hardwicke  was 
of  opinion  that  this  parol  evidence  could  not  be  re- 
ceived, since  it  was  within  the  statute  of  frauds  and 
perjuries ;  and  he  said  that  a  general  provision  for  a 
wife  was  not  a  bar  of  dower  tmless  it  was  ej^pressed  to 
be  so  (fl). 

The  observations  which  have  been  made  as  to  deeds, 
equally  apply  to  dispositions  of  lands  made  by  the  hus- 
band for  his  wife  by  will.  Before  the  statute  of  frauds 
and  perjuries,  it  was  decided  that  if  the  will  did  not 
declare  the  devise  to  the  wife  to  be  a  jointure,  or  in 
lieu  of  her  dower,  the  omission  could  not  be  supplied 
by  an  averment  to  that  effect ;  because,  from  the  nature 
of  the  instrument,  the  devise  imported  a  bounty,  a 
voluntary  gift,  so  that  if  an  averment  were  admitted  to 
show  that  the  testator  intended  the  testamentary  dis- 
position to  be  a  jointure,  it  would  be  inconsistent  with 
the  instrument  itself  (b).  That  reason  was  rendered 
more  conclusive  by  the  above  statute,  which  not  only 
declares  that  all  devises  of  lands,  &c.  shall  be  in  writing, 
but  shall  be  signed  by  the  party,  &c.  in  the  manner 
and  with  the  solemnities  mentioned  in  it ;  consequently 
no  averment  can  be  made,  except  upon  the  words  con- 
tained in  the  will ;  besides,  if  evidence  were  admissible 
to  add  to  the  devise  that  it  was  intended  for  the  wife's 
jointure,  it  would  in  effect  be  passing  her  freehold  right 
to  dower  by  a  nuncupative  will. 
If  the  pro-  ii  being  necessary,  then,  to  the  validity  of  a  legal 
expressed  in  jointure,  to  express  in  the  instrument  that  it  should  be 
satisfaction     ^  jointure,  and  in  lieu  of  dower,  it  is  further  requisite 

dower^  it  is     ^__ 

not  a  good 
legal  join- 
ture, from  (<»)  Tinney  v.  Tinney,  3  Atk.  8.  S.  P.    Charles  v.  Andrews^ 

the  uncer-       9  Mod.  152.  (b)  Moor,  SI.     4  Rep.  4  a. 

taiuty. 


Sect,  1.3  Jointures.  '  473 

that  the  deed  should  be  certain  on  that  subject,  and  not 
leave  the  matter  in  doubt  as  to  what  part  or  proportion 
of  the  dower  the  jointure  was  intended  to  apply,  when 
it  was  not  meant  to  be  in  satisfaction  of  the  whole. 

If,  therefore,  the  settlement  mention  the  provi^on 
to  be  made  in  lieu  of  part  of  dower  only,  this  will  not 
be  a  jointure  within  the  statute  of  Henry  the  eighth, 
because  it  is  impossible  to  ascertain  what  part  of  pro- 
portion of  the  dower  the  jointure  was  intended  to 
satisfy  (a).  Upon  this  subject,  we  find  the  following 
case  proposed  in  the  fourth  report  (b) :  If  lands  be 
conveyed  to  a  woman  before  marriage  for  part  of  her 
jointure,  and  more  land  is  conveyed  to  her  after  mar- 
riage for  her  full  jointure,  and  in  satisfaction  of  her 
whole  dower,  and  then  the  husband  dies ;  if  the  widow 
waive  the  land  conveyed  to  her  use  ajler  her  marriage, 
she  shall  have  the  lands  which  were  conveyed  to  her 
before  the  marriage  in  part  of  her  jointure,  and  also  her 
dower  in  the  residue  of  the  estate ;  because  the  con- 
veyance in  part  of  jointure  was  no  bar  to  dower,  from 
the  uncertainty  of  the  expression,  and  the  impracti- 
cability of  its  application. 

But  it  is  presumed  that  the  husband  may,  previously  Contra  if  the 
to  the  marriage,  purchase  by  a  jointure  his  wife's  dower  ^^?^^*^ 
in  particular  parts  of  his  estate,  if  the  lands  are  clearly  pression  be 
ascertained  in  the  deed ;  for  the  statute  does  not  forbid  removed  by 

'  ,  ,  .  its  applica- 

this,  but,  on  the  contrary,  virtually  includes  it,  by  tiontopar- 
giving  the  power  to  prevent  by  a  jointure  the  wife's  ticular  lands, 
right  to  dower  in  the  whole  of  his  lands  ;  and  the  ge- 
neral maxim  applies  to  the  case,  viz.  Omne  majus  in  se 
continet  minus. 

Sixthly,  Another  requisite  to  a  good  legal  jointure  g.  a  trusu 
is,  that  it  be  made  to  the  wife  herself,  and  not  to  any  ^^,^^* 
persons  in  tnist  for  her.  jSSu^ 

It  was  observed  in  the  beginning  of  this  section. 


(a)  Co.  litt.  36  b.    4  R«p.  3.  (6)  Page  3. 
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that  the  reason  for  the  statute  of  Henry  the  eighth 
making  jointures^  settled  on  women  prior  to  their 
marriages  in  Ueu  of  dower,  bars  to  that  title  in  the 
residue  of  the  husband's  lands,  was  to  counteract  the 
effect  of  the  same  statute,  in  destroying  the  distinction 
between  the  possession  and  the  use  limited  of  the 
estates ;  for  the  consequence  of  that  statute  in  drawing 
the  possession  to  the  t^e  (to  which  use  dower  did  not 
attach  at  the  common  law),  would  have  been  to  have 
given  a  right  of  dower  to  widows  in  aU  the  estates  of 
their  husbands  not  comprised  in  their  jointures  (which 
were  generally  settled  to  us€s\  unless  the  act  had  de- 
clared that  jointures  so  made  before  the  marriage, 
should  deprive  the  widows  of  dower  in  the  residue  of 
the  lands  of  their  husbands  {a).    The  act,  therefore, 
had  in  contemplation  such  jointures  only  as  were  limited 
to  the  wife's  use ;  so  that  where  the  uscy  instead  of 
being  limited  to  the  wife,  is  limited  to  a  stranger  in 
trust  for  her,  the  jointure  so  made  is  not  a  /e^a/ join- 
ture either  within  the  letter  or  meaning  of  the  act  of 
parliament.     And  although  the  jointure  be  expressed 
to  be  in  satisfaction  of  dower,  and  the  widow  accepts  it, 
yet  neither  of  those  circumstances  will  give  it  validity 
at  law  (J)). 
Contra  in  But  it  seems  that  a  tnist  estate^  being  equally  be- 

^^'  neficial  to  the  widow  as  a  kgal  estate,  both  in  certainty 
of  duration  and  in  profit,  will  be  considered  in  a  Court 
of  Equity  as  a  good  jointure,  within  the  meaning  and 
spirit  of  the  statute ;  so  that,  if  the  woman  be  of  age  at 
the  time  of  the  marriage,  and  lands  are  vested  in 
trustees  prior  to  the  coverture,  to  pay  to  her  the  rents 
of  them  for  life,  or  a  rent-charge  out  of  them  from 
the  death  of  her  husband  in  satisfaction  of  her  dower, 
that  will  be  a  good  equitable  jointure  and  bar  her  of 
dower  (c). 

(a)  See  p.  461.         (6)  Co.  Litt.  36  b.  J  Atk.  563.        (c)  Her- 
yey  v.  Hervey,  I  Atk.  561.    Corhett  v.  Corbett,  1  Sim.  &  Stu.  612. 
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Lastly,  the  jointure  will  be  good,  although  the  lands  7;  ^MP'TJ*" 
settled  be  not  immediately  derived  from  the  husband,  good  1^ 
but  from  trustees  or  feoflEbes,  or  the  jointure  be  made  J^iat^re,  al- 
by  the  father  or  such  trustees  or  feoffees.  made  by  hu*. 

The  letter  of  the  statute  oi  Henry  the  eighth  merely  band,  but  his 
extends  to  jointures  made  by  the  husband ;  but  since^  * 

as  before  mentioned,  the  act  has  received  a  liberal  con* 
struction,  jointures  made  upon  married  women  by  the 
ancestors  of  their  husbands,  or  through  the  medium  of 
trustees  for  the  husband,  have  been  considered  to  be 
within  the  meaning  of  the  statute. 

Thus,  in  an  anonymous  case  in  Moor  (a\  the  father 
made  a  feoffinent  in  fee,  upon  condition  that  the  feoffees 
should  enfeoff  the  father's  son,  and  the  son's  wife  in 
tail,  with  remainder  to  the  father's  right  heirs.  They 
did  so ;  and  it  was  determined  that  this  was  a  jointure 
within  the  intention  of  the  statute.  The  decision  was 
followed  by  AshtorC%  case  (6),  in  which  the  judgment 
was  the  same  (c). 

It  was  for  a  considerable  period  a  question  involved  And  d- 
in  uncertainty,  whether  a  jointure  made  by  the  husband  ^ebe  an 
before  marriage  upon  his  intended  wife,  then  an  infant^  infant,  she 
was  a  good  legal  jointure  under  the  statute  of  Henry  ^  ^  jointure 
the  eighth,  so  as  to  bind  her.     The  act  is  expressed  in  before  mar- 
general  terms,  "  every  woman  married  having  a  jointure  ""^' 
made  shall  not  claim  title  to  any  dower,"  and  it  contains 
no  exception  in  favour  of  infants.    Since,  therefore,  the 
words  of  the  statute  were  sufBciently  comprehensive  to 
include  women  under  age,  and  there  were  many  set- 
tlements in  jointure  upon  women  who  were  infants  at 
the  period  the  act  was  passed,  and  no  exception  made 
of  infancy,  it  was  contended  that  they  were  expressly 
bound,  and  were  intended  to  be  so  by  the  statute :  on 
the  other  hand  it  was  argued,  that  so  remarkable  an 


(a)  Page  28,  pi.  91.    lb.  93.  pi.  231.  (6)  Dyer,  228  a, 

pi.  46.  (e)  See  also  Melles's  case^  cit.  4;  Co.  4. 
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alteration  in  the  law  as  the  deprivation  of  an  infant  of 
her  legal  title  by  acceptance  of  a  jointure,  would  have 
been  more  clearly  expressed  if  it  had  been  intended 
by  the  act,  and  some  protection  of  her  interest  would 
have  been  secured  by  it.  The  doubt,  however,  has 
been  removed  by  the  highest  Court  in  the  kingdom, 
which  has  decided  that  women  marrying  under  age, 
may  be  barred  of  dower  by  a  jointure  made  previously 
to  their  marriages  by  their  intended  husbands,  and  con- 
sequently that  such  provisions  are  within  the  operation 
and  effect  of  the  statute.  The  case  alluded  to  is  Drurxf 
v.  Drury  {a). 

There,  by  settlement,  or  articles  made  previously  to 
marriage,  it  was  agreed  that  the  husband  should  receive 
all  the  personal  estate  of  his  intended  wife,  then  an 
infant,  and  that  she  should  have  a  net  annuity  of  600/. 
during  her  life  for  and  in  the  name  of  her  jointure,  and 
in  full  satisfaction  and  bar  of  her  dower  or  thirds  in  any 
lands,  &c.  which  her  intended  husband  then  was  or 
should  during  the  marriage  become  seised  of  an  estate 
of  inheritance,  and  in  full  satisfaction  of  her  share  in 
his  personal  estate  under  the  statute  of  distribution. 
The  husband  covenanted  that  his  heirSy  &c.  should  pay 
the  annuity  half-yearly.  There  were  some  real  estates 
of  the  wife,  which  her  husband  covenanted  and  she 
agreed  to  settle,  so  as  to  give  him  the  reversion  in  fee ; 
but  there  was  no  decision  upon  the  validity  of  that 
transaction.  To  this  deed  the  wife  was  a  party,  and 
she  executed  it  in  the  presence  of  her  guardian,  and 
with  whose  consent  the  marriage  was  solemnised.  Her 
portion  or  fortune  at  that  time  was  2000/.  The  rental 
of  her  husband's  real  estate  at  his  death  was  S600/,  and 
his  personal  estate  amounted  to  60,000/.     The  wife 


(a)  3  Bro.  Pari.  Ca.  Oct.  Ed.  p.  492.  2  Eden.  60.  Wilmot's 
Opinions,  177.  4  Bro.  C.  C.  506,  n.  This  case  overruled  Cray 
v.  Willis,  9  Vin.  Ab.  249,  pi.  18.    Wilmot's  Opinions,  223. 
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became  his  administratrix,  and  insisted,  that  since  she 
was  an  infant  when  her  jointure  was  made  and  at  the 
time  of  her  mamage,  she  was  not  bound  by  it ;  she, 
therefore,  claimed  her  dower,  and  also  her  third  part  of 
the  personal  estate  under  the  statute  of  distribution. 
The  children  of  her  husband  commenced  a  suit  in 
Chancery  against  her,  praying  the  usual  accounts  of 
her  husband's  real  and  personal  estates,  and  that  they 
might  be  secured  and  improved  for  their  benefits, 
they  being  infants ;  and  that  the  widow's  jointure  of 
600/.  might  be  secured  to  her.  She  set  up  such  claim 
in  her  answer  as  above  mentioned,  waived  her  jointure, 
and  insisted  upon  her  dower  and  distributive  share. 
Tlie  cause  was  heard  before  Lord  Henley  (afterwards 
Lord  Northington)  who  decided  in  favour  of  the 
widow's  claims.  From  this  decree  the  children  ap- 
pealed to  the  House  of  Lords ;  which  reversed  it,  after 
hearing  the  opinions  of  the  Judges  seriatim  on  the  legal 
question,  whether  an  infant  was  bound  by  a  jointure  {a)  ? 


{a)  Upon  this  point  the  judges  were  divided.  Three  were  of  opi- 
nion (with  Lord  Northington)  that  a  jointure  settled  on  an  in£uit 
did  not  bar  her  right  of  dower :  four  of  the  judges  supported  the  con- 
trary opinion^  which  was  adopted  by  Lord  Hardwicke  and  Lord 
Mansfieldy  and  confirmed  by  the  judgment  of  the  House  of  Lords. 

The  argument  on  this  point  ultimately  depended,  in  a  great  mea-  How  far  the 
sure,  upon  the  question  whether  the  agreement  of  the  wife  to  a  l^al  assent  of  the 
jointure  made  before  marriage  was  necessary,  to  make  it  binding  J^*®  V^.* 
upon  her,  under  the  statute.   It  is  not  required  that  the  wife  should  ^^^  before 
concur  in  the  settlement  by  which  the  jointure  is  made,  (see  1  marriage  is 
Cruise,  Dig.  228) ;  and  it  is  not  in  terms  required  that  she  should  essential.  * ' 
assent  to  it.     But  from  the  provisions  of  tlie  statute  as  to  settlements 
made  after  marriage,  it  is  clear  that  it  was  not  intended  to  enable 
the  husband  by  his  own  act  to  impose  on  the  wife  in  lieu  of  her 
dower  any  jointure  which  he  might  think  fit.  The  Le^slature  seems 
to  have  assumed,  that  all  antenuptial  jointures  must  be  settled  by 
agreement  of  the  parties,  and  there  seems  some  reason  for  contending, 
that  without  such  agreement  the  jointure  would  not  in  strictness  be 
within  the  act,  as  by  the  common  law  the  estate  conveyed  to  the 
Wife,  by  way  of  jointure,  would  not  be  effectually  vested  in  her. 
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and  the  Court  declared,  that  the  widow  was  bound  by 
the  agreement  entered  into  in  consideration  of  and 


without  an  actual  or  presumed  acceptance  on  her  part.  If  it  was 
made  with  her  privity^  her  marrying  with  notice  of  it^  would  of 
course  be  an  acceptance  of  the  settlement,  and  oondusire  eyidence 
of  her  agreeing  to  it.  Estcourt  v.  Estcourt,  1  Cox,  20.  But  if  it 
was  made  without  her  pri^ty,  she  had  the  power  of  disagreeing  to 
the  estate  conveyed  to  her,  as  soon  as  she  became  sui  juris,  and  was 
apprized  of  the  fact.  Her  disagreement  would  render  the  conveyance 
void,  and  it  would  seem  that  a  jointure  thus  prevented  firom  taking 
effect,  would  not  bar  her  right  of  dower  under  the  statute.  It  was, 
however,  determined  that  a  l^;al  jointure  was  to  be  considered,  not 
as  a  compensation  for  dower  agreed  fSnr  by  the  wife,  but  merely  as  a 
provision  conferred  upon  her,  and  that  it  was  not  founded  on  any  idea 
of  contract ;  and  hence  it  followed  that  in  the  case  of  the  wife  being 
an  infant,  no  objection  arose  from  her  incapacity  to  contract.  See  2 
Eden,  62.  72. 

Mr.  Justice  Wilmot,  in  his  judgment,  entered  fully  into  the  dis- 
cussion of  this  question.     He  observed,  that  the  bar  to  the  right  of 
dower  did  not  arise  from  the  agreement  of  the  woman  to  a  jointure 
made  before  marriage,  but  from  the  energy  and  force  of  the  Act  of 
Parliament  substantiating  the  settlement  against  her  fSor  this  particu- 
lar purpose.  Wilmot's  Opinions,  p.  1 94*  He  thoughtthat  the  meaning  of 
tiieLegislature  with  respect  to  women  then  married,was  that  those  who 
had  settlements  made  before  their  marriages  should  acquiesce  under 
those  settlements,  and  abide  by  the  provisions  thereby  made  for  them, 
whether  they  were  great  or  small,  adequate  or  inadequate,  whether 
they  had  beeii  made  by  the  agreement  of  themselves  or  their  friends, 
or  had  been  the  mere  spontaneous  act  of  the  husband  or  his  ancestors, 
p.  202.  The  objection  that  the  husband  might  before  marriage  settle 
an  inadequate  jointure  on  the  wifo  without  her  assent  or  knowledge 
for  the  purpose  of  depriving  her  of  dower,  did  not,  as  he  observed, 
apply  to  cases  of  jointures  made  before  the  statute,  as  a  fraud  of 
An  inade-       that  description  could  not  then  have  been  contemplated.     But  in 
quate  join-      cases  subsequent  to  the  statute,  he  thought  that  such  jointures  would 
ture  made       i,^  y^i^  ^j^  ^j^^  ground  of  fraud,  that  the  fraud  might  be  pleaded  at 
without  the     I  J  .1   .   f    ^  .  X  TT\  . 

wife's  assent       ^'  ^^  fairness  and  competency  would  be  a  question  to 

not  binding     ^^  decided  by  a  jury,  taking  into  consideration  all  the  circumstances 
on  her.  of  the  transaction.     "  A  pocket  jointure,"  he  added,  *^  made  upon  a 

woman,  without  her  privity,  or  upon  an  infant  with  her  privity, 
but  without  the  interposition  of  parents  or  guardians,  would  be  such 
an  evidence  of  fraud  as  would  be  sufficient  to  condemn  it." 

In  another  case  Lord  Hardwicke  suggested  that  Equity  might  re- 


mm        « 
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piior  to  her  marriage,  and  which  ought  to  be  performed, 
also  that  she  was  barred  of  her  dower,  and  of  a  dis- 
tributive share  of  her  husband's  personal  estate  under 
the  statute  of  distribution. 

The  points  decided  in  the  above  case  appear  to  be  as  The  points 

«  11  ,  .  .  ,    ,  r       1     •    p    ^  decided  m 

follow : — 1.  that  a  jomture  settled  upon  a  female  mtant  the  great 
prior  to  marriage,  attended  with  all  the  circumstances  ^  ^^ 
considered  to  be  requisite  by  the  statute  to  render  join-  j}ruri/. ' 
tures  in  general  valid,  will  be  obligatory  upon  her  and 
bar  her  of  dower.    2.  That  a  cwenant  to  make  a  join- 
ture which  would  be  good  at  law  if  it  had  been  actually 
settled,  will  havQ  the  same  effect  in  equity.    3.  That 
it  is  not  necessary  that  the  jointure  should  be  of  real 
estates,  as  the  literal  construction  of  the  statute  re- 
quires, if  from  the  terms  of  the  instrument  the  heir  is 
bound,  and  the  widow  may  have  the  thing  settled  or 
agreed  to  be  so  secured  out  of  lands,  as  in  the  present 
case  the  widow  might  have  had  the  whole  of  the  annuity 
secured  out  of  part  of  her  husband's  real  estates  (a). 


lieve  against  a  jomture  merely  illusory^  3  Atk.  p.  612.      See  also 

Daly  V.  Lynch,  3  Bro.  P.  C.  4/8.  ed.  Toml. 

(a)  From  the  judgment  of  Lord  Hardwicke,  as  given  in  Mr.  Jointure  on 

Eden's  report  of  Drury  v.  Drury,  it  appears  that  the  case  was  de-  infent  good, 

cided  on  a  more  extensive  principle  than  that  stated  in  the  text.      ^^^ 

*         *  property  not 

Lord  Hardwicke  considered,  that  though  thd  statute  spoke  only  of  ^thin  the^ 
jointures  out  of  freehold  estates,  yet  that  a  fiedr  and  certain  provision  statute, 
out  of  any  other  species  of  property  would  be  a  good  equitable  join« 
ture,  and  consequently  a  bar  of  dower.    At  the  date  of  the  statute 
freehold  estate  in  land  was  the  kind  of  property  chiefly  regarded, 
and  the  statute,  therefore,  applied  to  that  only.     But  many  other 
species  of  property  had  since  grown  up,  by  new  improvements,  com- 
merce, and  from  the  funds.     Equity  had,  therefore,  held  that  when 
such  provisions  had  been  made  before  marriage  out  of  ani/  of  these, 
the  wife  should  be  bound :  and  he  instanced  particularly  settlements 
of  trust  estates,  copyholds,  and  money  in  the  funds.    And  he  held 
that  such  provisions,  when  settled  on  infants  with  the  consent  of 
parents  or  guardians  were  equally  binding  as  when  settled  on  adults, 
2  Eden,  65,  66.  Th«  cases  of  Jordan  v.  Savage,  and  Williams  v. 
Chitty  (cited  post)  fall  within  these  principles. 
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And)    4,   that    the  jointure   may  bar  not  only  her 

dower,  but  also  her  distributive  share  in  her  husband's 

personal  estate  under  the  statute  of  distribution ;  and 

that  although  the  disproportion  between  the  value  of 

her  dower,  distributive  share  and  the  jointure  be  very 

great,  still  such  jointure  will  be  good,  and  bar  her  of 

those  rights  (a). 

A  jointure  of      It  appears  to  be  a  necessary  inference  from  the  case 

{^mbiiS*^  of  Drurif  v.  Drury,  that  if  the  jointure  be  made  of 

infant  freehold  estates,  in  tmsi  for  the  infant,  it  will  be  a  good 

equitable  bar,  although  not  a  legal  jointure. 

If,  however,  the  jointure  be  defective  in  any  of  the 
particulars  which  have  been  adjudged  necessary  to  bring 
the  provision  within  the  intent  and  meaning  of  the 
statute  of  jointures,  it  will  not,  as  it  is  presumed,  bar 
the  infant,  but  she  may  waive  it  at  her  husband's  death, 
and  resort  to  her  dower  (b). 
An  infant  [An  infant  will  not  be  bound  by  a  jointure  if  her 

not;  bound       •/"^•i  i-ii  n  -t 

by  an  uncer-  interest  m  the  property  settled,  or  the  amount  of  the 
tain  or  pre-  property  itself  be  uncertain  or  precarious], 
ture,  "  Thus,  in  Caruthers  v.  Caruthers  (c).  Lord  Alvanley 
decided  that  the  infant  was  not  bound  by  a  jointure 
from  the  uncertainty  of  its  taking  effect  upon  the  death 
of  her  husband,  (a  legal  requisite  which  was  the  first 
before  considered  (d)^  )  as  also  probably  upon  the  un- 
certainty of  the  provision  itself,  (which  has  also  been 
considered  under  the  fifth  requisite  necessary  to  a  legal 
jointure  (c)  ). 

In  that  case  the  husband  previously  to  the  marriage 
with  his  wife,  then  an  infant  of  the  age  of  seventeen 
years,  settled  an  estate  (which  was  in  the  possession  of 
the  mother)  on  the  mother  for  Ufe^  remainder  to  him- 


(a)  On  these  points  see  also  Hervey  ▼.  Ashley,  3  Atk.  6i2,  and 
Vizard  v.  Longden,  2  £den^  ^Q.  Boynton  v.  Boynton,  1  Bro.  C.  C. 
4-15.  (Jb)  But  see  the  hist  note  but  one.  (c)  4  Bro.  C.  C. 

500.  Id)  Supra,i^.AQA.  {e)  Supra,  ^.  47  \. 
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gelf  for  life,  remainder  to  his  intended  wife  for  life,  if 
she  survived  him  and  his  mother,  sspart  of  the  jointure 
and  provision  intended  to  be  made  and  secured  for  her, 
and  in  lieu,  bar,  recompense  and-^fuU  satisfaction  of  all 
demands  or  thirds,  at  common  law,  or  by  custom  or 
otherwise,  of  all  the  messuages,  &c.  of  which  the  hus- 
band might  be  seised  during  the  marriage.  The  wife's 
father  was  a  party  to  this  settlement.  No  notice  was 
taken  in  the  settlement  of  what  was  to  be  the  other 
part  of  the  jointure ;  but  before  the  marriage,  the  hus- 
band's uncle  surrendered  a  copyhold  estate,  which  was 
recited  to  have  been  made  for  making  some  Jicrther 
provision  for  the  marriage,  the  uses  of  which  surrender 
were  limited  to  the  tmcle  for  life^  remainder  to  the  hus- 
band for  life,  remainder  to  the  wife  for  life,  if  she  so 
long  continued  a  widow ;  but  it  was  not  stated  to  be  in 
lieu  or  bar  of  dower,  which  was  necessary  (a).  The  hus- 
band's uncle  died  before  him :  his  mother  survived  him. 
The  question  was  whether  the  widow  was  bound  by 
those  provisions  as  a  jointure  ?  And  Lord  Ahanky 
decided  in  the  negative. 

[In  this  case,  it  was  admitted  that  the  jointure  was 
not  good  at  law,  and  Lord  Alvanley  held  that  as  it 
only  gave  to  the  infant  an  uncertain  and  precarious 
provision,  part  of  which  she  might  never  live  to  enjoy, 
it  could  not  be  established  against  her  in  equity  as  an 
agreement.  He  thought  that  Drury  v.  Drury  did  not 
mean  to  decide  that  the  guardian  could  bind  the  infant 
to  accept  an  uncertain  provision,  for  in  that  case  the 
wife  had  a  provision  as  certain  as  her  dower ;  and  the 
Court  could  not  perform  such  an  agreement,  without 
seeing  that  it  was  reasonable. 

In  Snuth  v.  Smith  (6),  the  settlement  made  on  the 
marriage  of  a  female  infant,  provided  that  on  the  hus- 
band's death  his  personal  estate  should  be  distributed 


(a)  AnU,  p.  471.        (J)  5  Ves.  189. 
VOL.  I.  .  II 
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Jointure  of 
copyholdsnot 
t^f^aod  legal 
jointure. 


Freebencli 
not  barred 
at  law  by  a 
jointure. 


according  to  the  custom  of  London ;  and  that  in  case 
of  his  purchasing  lands,  the  wife  should,  if  she  sur- 
vived, have  the  same  share  of  the  lands  as  of  the  per- 
sonal estate,  and  this  was  declared  to  be  in  lieu  of 
dower,  and  thirds.  The  husband  afterwards  became 
bankrupt.  It  was  held  that  the  wife's  right  to  dower 
was  not  barred  by  the  settlement. 

But  it  seems  that  a  jomture  on  an  infant  is  not  void, 
though  the  enjoyment  of  it  may  be  uncertain,  by  reason 
of  the  husband's  title  to  the  settled  property  being  de- 
fective. If  the  defect  be  cured,  she  will  be  bound  to 
accept  the  jointure  in  lieu  of  dower.  If,  on  the  other 
hand,  the  jointure  fails,  she  will  be  entitled  to  recover 
the  amount  out  of  the  estates  of  which  she  is  dowable^ 
as  in  other  cases  where  a  jointress  is  evicted  (ti).] 

It  is  observable  that  in  Caruthers  v.  Caruthers  the  ad- 
ditional provision  was  made  of  a  copifhold  estate^  which 
is  objectionable,  since  copyholds  are  not  included  within 
the  statute  of  uses,  and  that  part  of  it  which  relates  to 
jointures ;  so  that  a  jointure  of  such  lands  is  not  at  law 
a  bar  to  dower.  The  reason  is,  that  an  estate  by  copy 
of  court  roll  is  disadvantageous  to  the  widow,  who  must 
pay  a  fine  upon  admission,  which  she  may  be  unable  to 
do»  and  thereby  commit  a  forfeiture ;  besides,  widows 
are  not  intitled  to  dower  by  the  general  law  of  copy- 
holds, which  affords  an  inference  that  customary  lands 
were  not  within  the  contemplation  of  the  legislature  (&)• 

[And  copyholds  not  being  within  the  statute,  a  join- 
ture does  not  bar  the  widow's  r^ht  to  fpeebench  at 
law  (c)]. 

If,  then,  a  settlement  of  copyholds,  or  of  property 
less  than  freehold,  be  not  a  good  legal  jointure  within 
the  statute  of  Henry  the  eighth,  except  the  widow  can 


(fl)  Corbet  V.  Ckwbet,  1  Sim.  and  Stu.  612.  (4)  Gilb.  Ten. 

1 82.    Gladstone  v.  Ripley,  cited  2  Eden,  59.    Walker  v.  Walker, 
1  Ves.  sen.  54.  (c)  Walker  v.  Walker>  ub.  sttp* 
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in  the  latter  case,  as  against  the  heir,  be  intitled  to  the- 
privilege  of  having  the  provision  secured  out  of  the 
husband's  real  estates,  beyond  which  the  case  of  Drury 
V.  Drury  is  no  authority  (a) ;  it  was  to  have  been  in- 
ferred, from  what  before  appears,  that  when  the  join- 
tures upon  infants  before  marriage  were  of  copyhold  or 
leasehold  estates,  they  would  not  have  been  barred  by 
them  in  equity,  unless  they  had  confirmed  them  by  ac- 
ceptance after  the  deaths  of  their  husbands  when  sui 
juris,  and  under  no  disability.  But  there  are  two  cases 
which  appear  to  be  irreconcilable  with  these  observa- 
tions, to  which  I  must  draw  the  reader's  attention, 
first  offering  one  remark,  that  a  distinction  must  be 
made  between  jointures  of  these  natures  made  upon 
infants  and  upon  adults,  since  the  latter  being  able  to 

« 

contract  before  the  marriage  will  be  bound  in  equity  by 
their  agreements,  as  will  be  afterwards  shown,  whether 
the  jointures  be  good  at  law  or  not. 

The  first  of  the  two  cases  is  Jordan  v.  Savage,  to  be 
found  in  Bacon's  Abridgment  (b).  The  husband  was 
seised  of  copyholds,  and  by  the  custom  of  the  manor 
the  first  wife  of  a  tenant  was  intitled  to  freebench  in  all 
her  husband's  lands  of  which  he  was  seised  during  the 
coverture.  The  husband  in  the  present  instance,  in 
consideration  of  a  marriage  and  marriage  portion,  co- 
venanted with  trustees  to  settle '  within  two  months 
after  the  marriage  a  part  of  his  lands  to  the  use  of 
himself  and  his  wife  for  their  lives,  with  remainders 
over.  It  was  declared  that  the  lands  so  settled  on  his 
wife  (who  was  an  infant)  should  be  in  lieu  of  her  cus- 
tomary estate.  And  the  determination  was,  that  she 
was  bound  by  this  jointure,  although  she  was  under  age 
when  it  was  made,  and  no  party  to  the  deed,  and  con- 
sequently excluded  from  her  freebench. 


(a)  Vide  ante,  p.  479,  note,  (ft)  Vol.  3,  Oct.  Ed.  p.  717. 

Mich.  T.  6  Geo.  II.  S.  G.  2  Eq.  Ca.  Ab.  102. 

I  I  2 
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The  observation  which  arises  upon  the  perusal  of  the 
last  case  is,  that  the  jointure  not  being  a  good  one  it 
law,  for  the  reasons  before  given,  was  a  voidable  act  as 
against  the  infant-wife  upon  the  death  of  her  husband ; 
and  unless  she  then  confirmed  it,  of  which  the  report  is 
silent,  the  principle  of  the  decision  does  not  appear. 

The  second  case  before  alluded  to  is  WiUiams  v. 
Chitty  (a).  There  A  and  B  being  each  possessed  of  a 
leasehold  house,  by  settlement  made  before  their  mar- 
riage, assigned  both  of  the  houses  to  trustees,  in  trust 
for  A  for  life,  and  from  his  death  in  trust  for  J3,  his 
intended  wife,  for  life,  and  thea  an  infant.  By  the 
same  deed  it  was  declared  that  1500/.  S  per  cents,  which 
A  had  purchased  with  his  own  money,  and  part  of  jB's 
portion,  and  which  had  been  transferred  to  the  trustees, 
should  be  in  trust  for  A  and  B  during  their  lives,  and 
the  life  of  the  survivor,  &c  and  it  was  also  declared 
that  the  provision  made  for  B  should  be  in  full  of  her 
jdinture,  and  in  bar  of  dower.  A  died  seised  of  estates 
of  inheritance  of  the  annual  value  of  1000/.  and  upwards, 
and  the  yearly  amount  of  the  jointure  was  152/.  ^ 
claimed  her  dower  and  freebench  upon  the  principle 
that  she  was  not  bound  by  her  jointure,  since  she  was 
under  the  disability  of  infancy  when  it  was  made.  The 
Master  to  whom  the  cause  stood  referred,  thought  and 
reported  differently,  and  upon  evidence  of  reputation 
he  stated  that  B  was  an  infant  at  the  time  of  her  mar- 
riage. And  Lord  Rosslyn  thought  thi^  the  evidence 
was  sufficient  to  prove  the  infancy,  and  disallowed  B*^ 
exception  to  the  report,  thereby  decreeing  that  she  was 
barred  by  the  jointure. 

Similar  to  Jordan  v.  Savage^  the  last  case  is  not  a 
legal  jointure,  either  within  the  provisions  of  the  statute 
or  the  case  of  Drury  v.  Drury  ;  so  that  the  question 
between  the  widow  and  the  persons  intitled  to  her  hus- 


(a)  3  Ves.  545—551- 
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band's  real  estates  was  to  be  decided  according  to  the 
general  law  prevailing  on  the  subject  before  the  passing 
of  the  act,  ♦No  rule  or  maxim  was  more  thoroughly 
understood,  than  that  an  infant  is  unable  by  contract 
or  consent,  to  part  with  his  or  her  real  estates,  or  any 
beneficial  interest  in  them,  and  the  exceptions  which 
have  been  attempted  to  be  made  prove  the  generality  of 
the  rule.  The  act  of  the  infant  was  at  the  least  void- 
abk(a).  Hence  it  follows,  that  except  by  a  special 
legislative  authority,  no  woman  under  age  can  ab- 
solutely bind  herself  by  a  contract  or  agreement  to 
part  with  her  freehold  estate  or  her  interest  in  another's 
freehold  property  ;  and  title  to  dower  being  an  interest 
of  the  latter  kind  falls  within  the  above  rule ;  how 
therefore  to  reconcile  the  decision  in  WtUiams  v.  CMtty^ 
with  the  rule  of  law  applicable  to  that  case,  appears  to 
be  attended  with  no  little  difficulty  (b). 

From  dicta  in  some  cases,  it  has  been  inferred  that 
jointures  in  equity  upon  infants,  although  not  within 
the  statute,  would  be  binding  if  such  provisions  were 
competent  (c).  But  what  shall  or  shall  not  be  so  con- 
sidered, is  so  vague  and  uncertain  as,  it  would  seem, 
to  afford  no  sufficient  data  to  induce  a  Court  of  Equity 
to  interpose  and  compel  a  person  to  abandon  a  legal 
ascertained  right,  in  consideration  of  a  provision  at  the 
time  deemed  to  be  competent,  but  which  may  happen 
in  the  result  to  prove  far  below  the  value  of  the  legal 
title  in  lieu  of  which  it  was  substituted^  as  seems  to 
have  happened  in  the  above  case  of  Williams  v.  Chilly. 
The  inconvenience  that  would  attend  this  doctrine  ap-^ 
pears  to  have  presented  itself  to  the  mind  of  Lord 
Thuflow  in  Durnford  v.  Lane  (rf),  when  he  said,  he 


(a)  Intet*  alioif  see  the  cases  of  Holt  v.  Clarencieux,  2  Stra.  937. 
Zouch  V.  Parsons,  3  Burr.  1794.  Perk.  sect.  12.  Co.  Litt.  45  i. 
171  6.  (b)  Yide  ante,  f.  479,  note.  (c)  Caunel  v.  Buckle, 

2  P.  Wm.  244.    Hervey  v.  Ashley,  3  Atk.  612.  (^  1  Bro. 

CC.116. 
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thought  that  the  Court  should  not  go  into  the  com- 
petence  of  the  settlement.     And  this  case  appears  to 
have  been  approved  of  by  Lord  Eldon,  in  Mibier  v. 
Lard  Harewood(a). 
Equitable  II.  The  next  subject  for  consideration  is,  what  will 

joiDturea.       y^^  ^  binding  jointure  upon  the  wife  in  a  Court  of 


(a)  18  Ves.  275.  The  rule  cBtablished  by  Druiy  v.  Drury,  and 

the  other  caaes  referred  to  above^  appears  to  be,  that  a  female  inftnt 

may  be  barred  of  dower  by  an  antenuptial  aettlement  of  any  qwdes 

of  property,  made  with  the  assent  of  her  parents  or  guardians,  if  the 

provision  secured  to  her  be  reasonably  certain  and  competent. 

An  infiant  There  has  not,  indeed,  been  any  express  decision  that  competency 

not  bound       Jn  point  of  amount  is  essential  to  an  equitable  jointure  on  an  infant, 

by  a  jointure  ^^^^  .^  appears  to  be  a  necessary  consequence  from  the  reasoning  in 

conmetent       Drory  v.  Drury,  and  Caruthers  v.  Caruthers,  and  from  the  general 

amount.  expressions,  that  the  agreement  will  not  be  binding  in  equity  on  the 

SembL  in&nt  unless  it  be  reasonable,  4  Bro.  C.  C.  513.    See  1  Bro.  C.  C. 

153.  If  the  jointure  be  so  scanty  as  to  be  merely  illusory,  it  sewns 
to  be  clear  that  it  will  not  be  established :  on  the  other  hand,  it  was 
decided  in  Drury  y.  Drury,  that  it  is  not  necessary  that  it  shoold  be 
equal  in  value  to  the  dower ;  and  it  seems  to  be  sufficient,  if  the 
provision  be  one  which  it  was  feat  and  prudent  for  the  parent  or 
guardian  to  assent  to.  It  must  be  admitted,  however,  that  the  role 
by  which  the  validity  of  such  agreements  depends  upon  their  being 
reasonable,  leaves  room  for  many  questions,  for  the  decision  of  which 
the  cases  do  not  furnish  any  certain  criterion. 
Assent  of  Though  the  assent  of  parents  or  guardians  is  generally  mentioned 

parents  or       ^  material  to  the  validity  of  a  jointure  on  an  infant,  it  does  not  seem 
al^ntu^  on  *®  ^  "*  ^  cases  indispensable.     With  respect  to  legal  jointures,  aa 
an  infant  not  ^^7  "**  according  to  Drury  v.  Drury,  binding  independently  of 
indispens-       contract,  when  fairly  made-  and  conformable  to  the  statute,  the  ar- 
able. SembL    sent  of  parents  or  gtiardians  is  material  only  for  the  purpose  of  ob- 
viating any  suspicion  of  fraud,  and  of  evidencing  the  fairness  of  the 
transaction.     It  seems  to  follow  that  their  assent  is  not  neoe88ary^u 
the  fairness  of  the  transaction  appears  from  other  circumstances,  ano 
the  jointure  be  in  other  respects  free  from  legal  objections,  Piw»n  y 
the  analogy  would  be  followed  with  respect  to  equitable  jointur^^  ^ 
least  where  the  want  of  the  concurrence  of  a  parent  or  guardian  w 
reasonably  accounted  for,  as  in  case  of  their  being  dead  or  absent, 
where,  as  in  Williams  v.  Chitty,  the  settlement  is  made  on  the  sup- 
position of  the  wife  being  of  age  at  the  time.  See  further  as  to  mar^ 
riage  settlements  on  infants,  poit^  chap.  13>  sect.  2. 
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Equity  ?  It  may  be  generally  observed  upon  this  ques- 
tion, that,  as  at  law,  the  provision  will  be  obligatory 
when  it  is  made  before  marriage,  if  the  woman  be  of 
age ;  so  it  will  be  in  equity.  And  that,  as  at  law,  the 
jointure  will  not  be  binding  when  it  is  made  after  the 
marriage,  neither  will  it  be  so  in  equity ;  but  its  validity 
will  depend  upon  the  widow's  acceptance  or  refusal  of 
it  after  her  husband's  death. 

It  may  be  convenient,  in  treating  upon  this  subject, 
to  revert  to  the  requisites  for  a  good  legal  jointure  before 
mentioned,  and  then  show,  in  what  particulars  equity 
differs  or  varies  from  the  law  in  these  respects ;  the  • 
reader  not  forgetting  that  the  authority  of  Courts  of  Law 
for  admitting  collateral  provisions  in  bar  to  the  right 
of  dower  is  founded  upon  a  special  statute,  and  that  the 
jurisdiction  of  Courts  of  Equity,  in  these  matters,  ex- 
isted before  that  act,  upon  the  principle  of  enforcing 
agreements  entered  into  between  individuals. 

The  first  requisite  which,  as  before  noticed,  is  neces-  &x>d  if 
sary  to  a  binding  legal  jointure  is,  that  it  be  made  to  ^jamace 
commence  in  possession  or  profit  immediately  from  the  with  wife's 
husband's  death(fl).  With  this  agrees  the  rule  in  equity,  ^^®^\^" 
except  the  intended  wife  be  a  party  to  the  deed,  and  by  be  not  made 
executing  it  consent  to  accept  a  more  uncertain  and  ^  ^'^^ 
disadvantageous  provision  in  lieu  of  dower,  for  then  she  band's  death. 
will  be  bound  and  absolutely  barred  of  her  common  law 
right.     Accordingly,  Lord  Alvankjfy  adverting  to  this 
subject  in  Caruthers  v.  Caruthers  (J),  said,  •'that  if  the 
wife  had  been  adult  she  might  have  taken  a  chance  in 
satisfaction  for  her  dower,  acting  with  her  eyes  open." 

With  respect  to  the  legal  requisite,  that  the  estate 
limited  in  jointure  be  such  an  estate  of  freehold,  as 
should  continue  during  the  wife's  life,  except  it  de- 
termine sooner  by  her  own  default  (c),  no  such  circum- 


made  before 


id)  Supra,  p.  464.  (4)  4  Bro.  513. 

(c)  Suprn,  p.  466. 


488 


Jointures. 


[Chap.  10. 


Asof  atenn 
for  yean,  &C. 


Usual  me- 
thod of  set- 
tling jom* 
tures. 


If  the  join- 
ture rest  in 
covenant  or 
artides  it  is 
binding,  if 
made  before 
marriage. 


Election. 


stance  will  be  neceBsary  in  equity  in  order  to  make  the 
jointure  an  absolute  bar  to  dower,  if  the  intended  wife 
be  of  age  and  a  party  to  the  deed  ;  because  she,  being 
able  to  settle  and  dispose  of  all  her  rights,  is  competent 
to  extinguish  her  title  to  dower  upon  any  terms  to  which 
she  may  think  proper  to  agree.    Upon  which  agreement 
it  is  that  a  Court  of  Equity  acts  and  binds  her ;  so  that 
if  she  accept  of  a  term  for  years  (a),  or  an  annuity  (6), 
or  copyhold  lands  (c),  &c.  in  lieu  of  her  dower,  she  will 
be  concluded,  and  barred  of  her  common  law  righL 
And,  in  truth,  the  inconveniences  which  attend  a  limit- 
ation of  lands  in  jointiu^e  are  so  numerous,  that  it  has 
been  the  general  practice  for  a  long  time  past  to  limit 
or  grant  a  rent-charge  to  the  intended  wife  during  her 
life,  to  begin  at  her  husband's  death,  with  powers  of 
distress  and  entry,  secured  also  by  a  term  of  years  {el). 

The  jointure  will  be  equally  good  and  binding  upon 
the  husband  and  wife,  and  bar  her  of  dower,  if  it  be 
not  absolutely  and  completely  settled  upon  her  by 
deed,  but  rest  merely  in  covenant  or  articles  before  the 
marriage,  because  a  Court  of  Equity  will  decree  a  spe- 
cific performance  of  such  a  covenant  or,  articles,  by  di- 
recting a  settlement  which  will  have  relation  to  the 
period  wl^en  it  ought  to  have  been  made  (e). 

That  the  jointure,  in  order  to  be  an  absolute  bar  of 
dower,  ought  to  be  made  before  marriage,  is  equally  a 
rule  of  equity  as  of  law ;  and  in  both  jurisdictions,  when 
the  provision  is  a  jointure  af^ter  marriage  within  the 
statute  of  Henry  the  eighth,  but  waivable  by  the 
widow,  she  will  be  obliged  to  elect  between  such  a 


(a)  Rose  v.  Reynolds^  1  Swan.  446.     Charles  v.  Andrewes,  9 
Mod.  152.  (6)  Vizard  v.  Longden,  cited,  2  Eden,  66. 

(c)  Lacy  v.  Anderson,  1  Swan.  445.  Gladstone  v.  Ripley,  dted, 
2  Eden.  59.  And  a  jointure  will  in  equity  bar  the  right  to  free- 
bench.  Jordan  V.  Savage,  ante.  Walker  v.  Walker,  1  Ves,  sen.  54, 
Warde  v.  Warde,  Ambl.  299.  (d)  See  the  foim  of  such  a. 

deed,  in  Append.  No.  (9)  Vol.  2.^  (e)  3  P.  Will.  269. 
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jointure  and  her  dower ;  but  if  such  provision  he  not  a 
legal  jointure  within  the  act»  then  the  law,  as  we  have 
seen  (a),  cannot  put  her  to  an  election,  but  she  will  be 
intitled  to  both  the  provision  and  her  dower  (^).  Here 
the  concordance  between  law  and  equity  ceases ;  for 
Courts  of  Equity,  acting  upon  the  intention  of  the 
parties  making  and  accepting  the  provision,  and  upon 
the  conscience  of  the  widow,  oblige  her  to  elect  between 
her  dower  and  the  provision  settled  in  jointure  upon 
her,  and  on  this  principle,  that  it  would  be  uncon- 
scientious in  her  to  take  a  thing  itself,  and  also  that 
which  is  given  in  lieu  of  it  j  so  that  whether  the  pro- 
vision  be  made  before  or  after  mairiage,  if  it  be  not 
conclusive  against  her  but  voidable  only,  she  will  not 
be  permitted  in  equity  to  take  both  it  and  her  dower, 
but  she  will  be  put  to  her  election  between  them.  The 
rule  is  established  by  a  variety  of  determinations,  which 
will  be  adverted  to  when  the  doctrine  of  election  is  con- 
sidered. 

It  has  been  noticed  under  the  fifth  requisite  of  a  legal 
jointure,  that  it  ought  to  be  expressed  in  the  instru- 
ment to  be  in  satisfaction  of  the  whole  of  the  wife's 
dower  (c),  or  at  least  of  her  dower  in  lands  particularly 
described,  and  that  since  the  statute  of  frauds  and 
perjuries,  parol  evidence  is  inadmissible  to  prove  the 
intention  to  have  been  so,  if  the  deed  or  will  settling 
the  jointure,  were  silent  upon  the  subject.     The  prac-  Actual  ex- 
tice  of  a  Court  of  Equity  so  far  agrees  with  the  rules  S[^^2on 
of  law,  that  if  it  appear  upon  the  face  of  the  instrument  on  t&e  wife 
that  the  provision  was  only  intended  in  satisfaction  of  ^^  ^^  ^^ 
part  of  dower,  leaving  the  proportion  in  uncertainty,  necessary. 
and  in  respect  of  what  lands  dower  was  meant  to  be 
barred  by  it,  such  provision  will  not  bind  the  widow, 
but  she  will  be  intitled  to  dower  upon  giving  up  the 
provision  (rf)  :  and  with  respect  to  parol  averments,  the  -q^^.  p^^ 

■  evidence  of  • 

that  inten- 
(a)  Supra,  p.  470.         (b)  Co.  litt.  36  i.        (c)  Svpra,  p.  470.  tion  is  inad- 

id)  See  the  case  of  Caruthers  v.  Caruthers,  4  Bro.  G.  C.  500.  missible. 
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rule  of  evidence  is  the  same  in  equity  as  at  law.    It  is 
to  be  presumed,  therefore,  that  since  the  statute  of 
frauds,  no  such  averment  can  be  admitted  in  equity,  to 
prove  an  intention  that  the  jointure  was  meant  in  satis- 
faction of  dower  (a).     But  it  is  not  necessary  that 
the  provision  for  the  wife  should  be  expressly  stated  to 
be  in  lieu  or  satisfaction  of  dower ;  it  will  be  sufficient 
if  it  can  be  clearly  collected  from  the  contents  of  the 
instrument,  that  the  provision  was  intended  to  be  so. 
Semble,  tliat       Accordingly,  in  Vizard  v.  Longdale  (b\  a  bond  was 
be^re  mar-    given  by  the  husband,  before  marriage,  for  the  settling 
riagc>  «5c-       an  annuity  of  14/.  upon  his  wife,  for  life,  for  her  UveU- 
wife's  lirdi-  ^^^  ^^^  maintenance :  Sir  Joseph  JeifkyU  decided 
hood,  a  good  that  the  provision  was  no  bar  of  dower;  but  Lord 
JXture  in     King  reversed  the  decree,  stating  it  to  be  his  opinion 
bar  of  dower,  that  it  was  within  the  equity  of  the  statute  of  jointures, 

and  a  bar  to  dower. 

A  doubt  was  expressed  by  Lord  Rossb/n^  in  Crouch 
V.  Stratton  (c),  of  the  authority  of  the  last  case ;  but 
when  it  is  considered,  that  the  definition  of  a  jointure 
is  a  competent  livelihood  of  freehold,  &c.,  and  that  the 
consideration  of  the  bond  is  expressed  to  be  for  the  liveli- 
hood, &c.,  of  the  wife,  Lord  King's  opinion  that  it  was 
intended  for  a  jointure,  may  not,  probably,  be  con- 
sidered without  foundation.  It  is  to  be  remarked,  that 
the  case  of  Crouch  v.  Stratton  is  quite  consistent  with 
Vizard  v.  Longdale.  In  the  former,  the  husband 
covenanted  by  settlement  (d)  before  marriage,  that  his 
heirs,  &c.,  should  within  three  months  after  his  de- 


(a)  3  Atk.  S,  et  supra,  p.  471.  (i)  Stated  3  Atk.  8.  1  Ves. 
sea.  55>  and  2  Eden's  Rep.  66.,         (c)  4  Ves.  394. 

(d)  The  settlement  was  expressed  to  be  for  making  some  pronsian 
for  the  wife  and  her  issue.  In  Walker  v.  Walker,  1  Ves.  sen.  54, 
where  the  expression  was  similar.  Lord  Hardwicke  said,  ''The 
words  provision  if  she  survive,  mean  the  same  as  in  Vizard  y.  Long« 
dale,  and  the  word  some  makes  no  difference,  for  it  is  not  said  some 
part."  On  this  question  s^  also  Garthobore  v.  Chalie,  10  Ves.  1 ,  20- 
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cease,  pay  to  trustees  6000/.,  with  interest  from  his  Cmtta,  if 
death,  upon  trust,  in  case  his  wife  should  be  the  sur-  S^gS^"" 
vivor,  and  there  should  be  no  issue  then  living,  &c.,  to 
pay  for  her  own  use,  1500/.,  part  of  that  sum,  with  in- 
terest, and  ^Iso  to  pay  to  her  the  interest  of  the  re- 
mainder during  her  life.  Lord  Rosslyn  held,  that  the 
provision  did  not  bar  her  of  dower. 

It  is  observable,  there  was  no  expression  in  the  set- 
tlement, as  in  Vizard  v.  Longdale,  to  show  any  in- 
tention that  the  provision  was  meant  to  be  a  jointure 
in  satisfaction  of  dower.  But  when  a  man,  in  con- 
templation of  marriage,  expressly  provides  for  the  liveli- 
hood and  maintenance  of  his  intended  wife  qfier  his 
death,  the  circumstance  seems  to  amount  almost  to  de- 
monstration, that  he  made  such  provision  in  lieu  of  any 
other  which  the  law  might  have  provided  for  his  widow, 
for  the  same  purpose,  and  in  the  same  language. 

[It  was  decided  by  Lord  Hardtmcke^  that  a  jointure 
expressed  to  be  settled  in  lieu  of  dower,  also  barred 
the  wife's  right  to  free-bench  (a).] 

The  doctrine  relating  to  the  satisfaction  of  dower 
by  the  husband's  testamentary  disposition,  will  be  con- 
sidered in  that  part  of  this  work  in  which  are  discussed 
those  acts  of  the  widow  which  will  estop  her  from  in- 
sisting upon  dower ;  for  whether  those  provisions  will 
or  will  not  be  a  satisfaction  of  her  legal  right,  depends 
upon  her  own  election  {b). 

III.  The  next  subject  which  it  was  proposed  to 
consider,  was  the  jurisdiction  of  Courts  of  Equity  in 
relieving  or  assisting  jointresses,  and  of  jointuring 
powers. 

1.  It  has  been  observed,  that  a  jointure  agreed  by  Agreement 
the  husband,  before  marriage,  to  be  made  upon  his  in-  ^^^^^ 

.  ^  »  r  ^  enforced  in 

tended  wife,  will  be  good  in  equity,  although  it  be  not  equity. 


(<r)  Walker  v.  Walker,  1  Yes.  sen.  54.  (&)  See  chap.  11 

sec.  3>  pi.  4. 
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actually  so  settled,  but  is  permitted  to  remain  in  articles^ 
or  upon  the  husband's  covenant  (a) ;  for  such  a  join* 
tress  being  a  purchaser  of  the  provision  by  the  mar- 
riage, is  intitled  in  that  character  to  the  aid  and  pro- 
tection of  9  Court  of  Equity  ;  accordingly  such  articles 
or  covenant  will  be  specifically  performed  (6). 
SQch  an  It  is  also  to  be  remarked,  that  upon  the  principle  of 

^  defeat  a  ^^^  ^^^  being  a  purchaser  of  her  Jointure,  she  will  be 
prior  Yolun-  intitled  to  hold  it  against  a  prior  voluntary  conveyance 
^T^ccmvey-   ^^  ^j^^  ^^^  property,  made  by  her  husband  (c).     And 

Elopement     it  will  be  no  objection  to  a  performance  of  articles  or 

a  covenant  to  settle  a  jointure,  that  the  wife  eloped 
from  her  husband,  and  lived  in  adultery,  because  no 
law  has  created  a  forfeiture  by  any  such  acts  (d). 
Equity  will  A  Court  of  Equity  will  also  assist  the  wife  in  sub- 
^^hi  "  j^cting  her  husband's  assets  to  make  good  any  deficiency 
the  amount  in  her  jointure,  when  he  has  covenanted  or  agreed  that 
^,^®J^"*'     it  was  or  should  be  of  a  particular  amount  or  value. 

This  was  done  in  the  case  of  Prober t  y.  Morgan  (c), 
•^^jjg^  |.jjg  and  the  other  cases  referred  to  in  the  note  (^ ).  But  a 
agreement  to  distinction  is  to  be  noticed  when  the  aOTeement  or 
Vuen  on  the  ^^^enant  to  settle,  &c.,  is  mentioned  to  be  oi particular 
husband's       lands,  and  when  of  lands  not  specified,  but  to  be  of  a 

certain  annual  value.  In  the  first  case,  the  agreement 
or  covenant  is  a  lien  upon  the  lands  noticed  and  spe- 
cified, and  will  have  a  precedency  to  specialty  debts ; 
but  in  the  second  instance,  the  wife  will  have  no  lien, 
and  can  only  class,  pari  passUy  with  the  specialty  cre- 
ditors of  her  husband  (jg). 


(fl)  Supra,  p.  488.  {b)  2  P.  Will.  222.  (c)  Supra, 

chap.  S,  and  1  Chan.  Ca.  100.        ((/)  Sidney  v.  Sidney,  3  P.  Will. 
269.  (e)  1  Atk.  440.  (/)  Speake  v.  Speake, 

1  Vem.  217.    Grove  v.  Hooke,  4  Bro.  Pari.  Ca.  oct.  Ed.  593. 

2  £q.  Ca.  Ab.  218»  389.    Prime  v.  Stebbing,  2  Ves.  sen.  409. 

{g)  Girling  v.  Lee,  1  Vem.  63.  Freemount  v.  Dedire,  1  P.  Will 
429.  Carpenter  v..  Carpenter,  1  Vem.  440.  Parker  v.  Harvey, 
4  Bro.  Pari.  Cas.  604.    Hedges  v.^Everard,  1  £q.  Ca.  Ab.  18.    See 


Sect.  SO  .  Jointures.  493 

[Where  a  widow  having  a  legal  jointure,  is  evicted  Remedy  oa 
of  the  whole  or  a  part  of  it  (a),  by  superior  title,  she  is  wS  j^^^,  " 
under  the  statute  27  Hen.  8,  chap.  10,  sect.  7,  intitled  ture. 
to  be  endowed  of  as  much  of  the  residue  of  her  hus- 
band's real  estates,  as  the  lands  of  which  she  is  evicted 
amount  to.  This  right  is  the  same  whether  the  join- 
ture was  made  before  or  after  the  marriage  (&),  and  if 
the  eviction  of  the  jointure  lands  takes  place  during  the 
coverture,  the  widow  has  the  same  right  to  compensation 
by  endowment  out  of  the  other  estates  (c).  If  the 
husband  has  aliened  his  other  estates,  the  widow's  right 
to  dower  being  revived  on  the  eviction,  she  may  in- 
force  it  at  law  against  the  purchaser  (d).  The  effect  of 
the  eviction  is  to  remit  her  to  her  dower  |?ro  tanto :  if 
the  value  of  the  dower  be  greater  than  that  of  the  join- 
ture, she  recovers  the  amount  of  the  latter  only  (e). 
If  the  value  of  the  jomture  be  greater  than  that  of  the 
dower,  she  is  not  intitled,  under  the  statute^  to  recover 
any  thing  beyond  her  dower  (/),  and  she  will  only  be 
intitled  to  hold  the  lands  recovered  during  her  life, 
though  her  jointure  may  have  been  settled  on  her  in 
tail  or  in  fee  simple  (g). 

But  if  the  jointure  be  made  by  an  antenuptial  settle- 
ment, in  consideration  of  which  the  wife,  being  adult, 
agrees  to  relinquish  her  right  to  dower,  and  she  be 
afterwards  evicted,  it  seems  that  although  her  right  to 
dower  is  revived  at  law,  she  will  in  equity  be  precluded 
from  claiming  it.  Thus  in  Simpson  v.  Giitteridge  (h\ 
where  a  jointure  rent  charge  had  been  settled  in  pur- 


Olegg  V.  Gl^^  4  Bro.  Pari.  Cas.  614.  2  £q.  Ca.  Ab.  27.  Eustace 
V.  Keightley,  4  Bro.  Pari.  Caa.  588.  Fothergill  v.  Fothergill, 
2  Freem.  256.    I  £q.  Ca.  Ab.  221. 

(a)  (xervoyes's  case,  Maore,  717.  {b)  Ibid,  and  Beard  v. 

Nutliall^  1  Vem.  427.  (c)  Gervoyes's  cas^.         (jd)  Mauns- 

field's  case,  Co.  Litt.  33,  a.  note  8.  {e)  1  Sim.  and  Stu.  620. 

(/)  See  Beard  v.  NuthaU.  Tew  v.  Winterton,  3  Bro.  C.  C.  489. 
1  Ves.  Jun.  451.  \g)  4  Co.  3,  *.  (A)  I  Madd.  609. 
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suance  of  articles  made  before  marriagey  the  wife  being 
of  age  at  the  time,  it  was  held  that  she  was  barred 
from  all  claims  of  dower,  and  therefore  that  a  purchaser 
of  other  lands  belonging  to  the  husband  was  not  in- 
titled  to  call  for  the  production  of  the  title  to  the  rent 
charge. 

Where  the  jointure  is  equitable,  the  consequences  of 
eviction  will,  it  is  presumed,  be  the  same  as  if  it  were 
legal.  In  Drury  v.  Drury^  Lord  Hardwicke  ob- 
served, that  if  the  husband,  who  on  marrying  an  infant 
had  covenanted  for  payment  of  an  annuity  by  way  of 
jointure,  had  dissipated  his  property,  that  would  have 
been  an  eviction  in  equity,  and  consequently  would 
have  given  the  wife  a  right  to  dower,  like  the  case  of 
an  eviction  at  law  (a).  So  it  has  been  suggested,  that 
if  on  the  marriage  of  an  infant  an  annuity  charged  on 
money  in  the  funds  in  the  names  of  trustees,  were 
settled  by  way  of  jointure,  and  the  fund  were  wasted 
by  the  trustees,  this  would  amount  to  an  eviction,  and 
the  widow  would  not  be  restrained  from  proceeding  for 
her  dower  (by.  In  Tew  v.  Winterton  (c),  the  husband 
gave  a  bond  to  secure  an  annuity  to  the  wife  in  case  of 
her  surviving,  and  by  a  memorandum  subscribed  to  the 
bond,  she  declared  that  she  accepted  the  said  jointure 
in  bar  and  satisfaction  of  all  dower  and  thirds.  On  the 
husband's  death,  the  Court  decreed  the  payment  of 
the  annuity  out  of  his  assets,  and  in  case  they  should 
not  be  sufficient,  then  out  of  certain  estates  of  which 
he  was  tenant  in  tail,  provided  the  deficiency  did  not 
exceed  the  amount  of  the  dower  to  which  the  wife 
would  have  been  intitled,  if  she  had  not  by  the  memo- 
randum accepted  the  annuity.  This  was  said  by  Lord 
Thurlow  to  be  a  very  sul)tle  equity  (rf),  and  the  case 
appears  to  be  at  variance  with  that  of  Simpson  v.  Gut- 


(a)  2  Eden,  68.         {b)  See  Siigden  on  Vendors,  p.  ^06^  5tli  Ed. 
(c)  Cited  «»pr<r^  p.  493.  {d)  1  Ves,  Jun.  452. 
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teridge,  unless  the  memorandum  signed  by  the  wife 
was  looked  imon  as  amounting  only  to  a  conditional 
relinquishment  of  her  right  to  dower. 

Independently  of  the  wife's  right  to  recover  dower 
on  eviction  of  her  jointure,  she  may  also  in  that  case 
resort  to  any  remedies  which  she  may  have  against  her 
husband's  assets  by  covenant  or  otherwise.  Thus  in 
Beard  v.  NuthaU{a\  the  husband  after  marriage  gave 
a  bond  to  settle  a  jointure  of  a  certain  amount  on  his 
wife  i  he  accordingly  settled  on  her  lands  of  which  she 
was  afterwards  evicted,  and  it  was  held  that  she  might 
proceed  at  law  for  recovery  of  her  dower,  and  if 
that  fell  short  of  the  jointure  in  value,  she  was  to  re- 
ceive the  difference  out  of  her  husband's  assets,  as  a 
bond  creditor.3 

If  there  be  an  outstanding  satisfied  term  for  years, 
preventing  the  widow  from  obtaining  her  jointure  at 
law,  a  Court  of  Equity  will  relieve  her,  by  enjoining 
an  heir  or  devisee  from  setting  it  up,  as  also  a  pur* 
chaser,  if  he  had  notice  of  her  title  at  the  time  of  his 
purchase  (b). 

It  must  be  further  noticed,  that  a  Court  of  Equity  Not  porfonn- 
will  not  decree  the  performance  of  an  agreement  to  ^^^^  * 
settle  a  jointure  upon  the  wife,  against  a  person  who  purchaser 
has  equal  equity  with  herself,  but  who,  in  addition,  ^«'^oirf  no- 
has  obtained  the  legal  interest  in  the  estate ;  as  in  the 
instance  of  a  purchaser,  under  a  conveyance,  of  the 
legal  estate,  who  has  paid  his  purchase-money  without 
notice  of  the  agreement  or  covenant.    But  if  he  be 
affected  with  notice  of  the  agreement  or  covenant, 
prior  to  the  completion  of  his  purchase,  he  will  be  con- 
sidered a  trustee  for  the  wife,  and  obliged  to  make 
good  her  jointure  (c).     And  although  he  have  notice.  Nor  against 
yet  if  he  be  not  the  immediate  purchaser,  but  claims  ^5  ^^^?^ 

^    '  r  '  K^il^  notice. 


(a)  Cited  Mfpra^  p.  493.     (b)  Pre.  Ch.  65.    See  last  chap.  sect.  2, 
p.  371.  (c)  2  Vern.  271.  699.    2  P.  Will  681.     1  Atk.  571. 
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from  one  who  had  no  notice  of  the  agreement,  a  Court 
of  Equity  will  not  in  that  case  interfere  at  the  suit  of 
the  wife ;  because  if  it  were  to  do  so,  it  would  be  in- 
jurious to  the  bondjide  purchaser  without  notice,  from 
whom  the  purchaser  with  notice  claimed,  since  the 
former  would  be  liable  to  answer  over  in  damages,  upon 
the  eviction  of  the  latter  (^i).  '^ 

Powers  of  2.   Powers  requiring  certain  formalities,   are  fre- 

jointuring,      quently  granted  to  tenants  for  life,  to  make  jointures 

upon  women  whom  they  may  marry ;  which  formalities 
ought  in  strictness  to  be  observed,  as  it  was  noticed  on 
Their  defects  a  prior  occasion  (b).  Yet  if  the  persons  having  those 
^'^uSt^  "*  pbwers,  happen  to  omit  any  of  the  circumstances  re- 
quired by  them  in  their  execution,  or  if  such  persons 
engage  to  execute  them,  but  die  before  they  perform 
their  agreement,  a  Court  of  Equity  will  interfere  on 
behalf  of  the  intended  jointresses,  and  supply  the  de- 
fects, jointresses  being  purchasers  of  the  provisions  by 
the  marriage  contract  (c). 

Thus  if  a  power  require  its  execution  to  be  by  in- 
denture^  and  it  be  executed  by  a  deed  pottf  or  m%  as 
in  Toilet  Y.  Toilet  {d)^  or  if  the  signing  of  the  party  be 
directed  to  be  attested  by  three  witnesses,  when  such 
signature  is  made  in  the  presence  of  one  or  two  persons 
only  (e)  ;  in  these  and  the  like  cases,  the  mistakes  will 
not  be  allowed  to  vitiate  the  execution  of  the  powers. 
The  principle  laid  down  by  Lord  Redesdale  is  this ; 
*^  That  where  a  person  acts  for  valuable  consideration, 
as  upon  marriage,  he  is  understood  in  equity  to  engage 
with  the  person  with  whom  he  is  dealing,  to  make  the 
instrument  as  effectual  as  he  is  able;  and  whenever 
that  is  the  case,  there  is  nothing  in  any  of  the  autho- 


(a)  2  Bro.  C.  C.  66.  <&)  Supra,  p.  1 1 6.  (c)  See  the 

form  of  a  power  to  jointure^  in  Append.  No.  S,  vol.  2.         (d)  2  P. 
WiU.  490.  (e)  Cotter  v.  Layer,  2  P.  Will.  623.    Seigesoiiv. 

Sealey,  2  Atk.  415.    Wade  v.  Paget,  1  Bro.  C.  C.  363. 
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rities  to  raise  a  doubt  that  it  shall  have  effect,  so  far  as 
the  person  executing  it  has  the  power ;  and  where  the 
nature  of  the  instrument  is  contrary  to  what  the  power 
prescribes,  but  demonstrates  an  intent  to  charge,  it  shall 
have  the  operation  of  charging  in  that  form  which  the 
power  allows  (a)'^ 

It  follows,  therefore,  that  however  the  intent  be  If  the  intent 
shown,  if  it  be  in  writing  the  Court  will,  in  aid  of  the  ^  e^tecute 

'  Dower  &D~ 

intention,  supply  the  defects  in  the  mode  of  execution  near  in  writ- 
in  favour  of  the  jointress ;  so  that  whether  the  intent  m^itwiUbe 
to  execute  the  power  be  by  letter,  memorandum,  will, 
articles,  or  covenant,  a  Court  of  Equity  will  aid  the 
jointress,  and  supply  all  omissions  (6). 

[Hence  if  the  husband  by  marriage  articles  covenants 
to  make  a  jointure  of  a  specified  value,  by  virtue  of  a 
power,  and  afterwards  settles  on  the  wife  lands  of  less 
value,  the  deficiency  will  be  made  good  against  the 
remainder-man  out  of  the  other  lands  subject  to  the 
power  (c).] 

Where  the  power  is  to  be  exercised  when  in  possession,  Agreement 
it  is  not  necessary  that  the  husband  should  at  the  time  ^J  tenant  for 
he  covenants  or  agrees  to  make  the  jointure,  be  in  pos-  mainder  to 
session  of  the  estate,  provided  he  afterwards  live  to  execute  his 

J  ^     'x       rwxi  T  .  i.  r      IT     •  •    _j        power  when 

succeed  to  it.     Inus,  if  tenant  tor  lite  m  rematnaer,  f^  possession 
with  a  power  of  jointuring,  engage  to  make  a  jointure  is  good, 
upon  his  wife,  when  he  shall  come  into  possession  of 
the  lands,  it  will  be  good  in  equity,  if  he  survive  the 
persons  whose  interests  preceded  the  estate  limited  to  and  it  may 
him  (rf)  ;  and  the  agreement  may  also  be  good,  although  Jhomzhthe 
he  do  not  mention  or  allude  to  his  power  in  the  agree-  .power  be  not 
ment.  .  aUudedto. 


(a)  Cited  2  Ball  and  Beat.  Rep,  in  Irel.  44.  (b)  Coventry  v. 
Coventry,  2  P.  Will.  222.  10  Mod.  469.  Vernon  v.  Vernon, 
Ambl.  1.  (c)  Clifford  V.  Burlington,  2  Vem.  379.  Marchioness 
of  Blandford  y.  Duchess  of  Marlborough,  2  Atk.  542.  See-  2  Vesw 
sen.  505.  Pothergill  v.  Fothergill,  2  Preem.  256.  1  Eq.  Ca. 
Ab.  221.  (d)  Alfbrd  v.  Alford,  1  Stra.  604. 

VOL.  I,  K  K 
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Thus  in  Jackson  v.  Jackson  (a),  by  indentures  made 
between  A  and  C,  his  wife,  and  J5,  their  son,  certain 
estates  in  Yorkshire  were  settled  on  A  for  life,  re- 
mainder to  the  use  of  C,  to  secure  an  annuity,  re- 
mainder to  B  for  life,  with  remainders  over.  A  power 
was  given  to  jB,  when  in  the  actual  possession  of  the 
premises  under  the  settlement,  to  limit  all  or  any  of 
them  to  the  use  for  life  of  any  woman  whom  he  might 
marry,  for  a  jointure,  in  bar  of  dower.  By  articles 
previous  to  the  marriage  of  j5,  he  and  A  covenanted^ 
that  within  twelve  months  after  the  marriage,  B  would 
settle  upon  Z),  his  intended  wife,  a  sufficient  estate 
during  her  life,  to  take  effect  in  possession  from  A^  the 
father's  death,  in  freehold  lands  in  the  county  of  Yorky 
of  the  yearly  value  of  100/.,  or  a  like  annuity  to  be 
issuing  out  of  lands  in  that  county.  B  survived  Ay 
and  died  without  having  made  any  settlement  according 
to  his  covenant ;  and  the  question  between  D  and  the 
pei*son  in  remainder  was,  whether  she  was  intitled  to 
have  the  covenant  performed  ?  And  Lord  Alvanleyy 
M.  R.  was  of  opinion  that  she  was  so  intitled. 

It  is  obsen^able  that  in  the  last  case  the  son  had  no 
other  property  in  the  lands  but  his  interest  in  the 
Yorkshire  estate ;  and  the  grounds  o£Lord  Alvanleif^ 
decree  were  these : — 1st,  that  it  appeared  that  the 
power  was  in  the  contemplation  of  the  parties  at  the 
time  when  the  articles  were  entered  into ; — ^2dly,  that 
the  Yorkshire  estate  was  the  only  one  upon  which  the 
covenant  could  attach ; — and  Sdly,  because  the  covenant 
did  attach  and  bound  the  husband  to  perform  it  as  he 
could,  the  Court  considering  that  he  intended  to  do 
so  for  a  person  claiming  bond  Jide^  and  for  a  valuable 
consideration. 
If  the  intent  But  if,  at  the  time  of  the  agreement  or  covenant  to 
the  power  be  ^^^^le  a  jointure,  the  husband  have  lands  besides  those 

uncertain,        -, 
equity  can- 

notenforceit.      («)  4  Bro.  C.  C.  462.    See  ako  Lowson  v.  Lowson,  3  Bra.  C.  C. 

272. 
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to  which  the  power  extends,  and  he  does  not  refer  to 
such  power,  or  otherwise  show  an  intention  to  execute 
it ;  then,  as  the  agreement  or  covenant  may  be  per- 
formed either  under  the  power,  or  out  of  the  husband's 
interest  in  the  other  property,  there  is  no  reason  why 
his  engagement  should  be  applied  more  to  the  one  than 
to  the  other.  Since,  therefore,  an  intent  to  execute  a 
power  is  necessary  either  by  a  reference  to  it,  or  from 
clear  intention  appearing  upon  the  instrument  (a),  and 
that  intent  is  wanting  in  the  present  instance,  the 
general  agreement  or  covenant  cannot,  from  uncer- 
tainty of  application  to  the  lands  comprised  in  the 
power,  and  to  the  power  itself,  be  a  Ipsn  upon  such 
lands ;  so  that  there  is  no  sufficient  ground  for  a  Court 
of  Equity  to  consider  such  an  agreement  as  an  execution 
of  the  power,  or  supply  any  defect  in  the  presumed 
execution  of  such  a  power,  when  it  is  doubtful  whether 
the  donee  had  it  in  his  contemplation,  or  meant  to 
make  the  settlement  under  its  authority.  This  appears 
to  be  the  true  principle  of  the  decree  in  the  case  of 
ElUot  V.  Hele  (A). 

It  has  been  considered,  that  if  the  wife  have  a  pro-  It  is  no  ob- 
vision  independent  of  the  jointure  intended  to  be  ^j^g^^p. 
settled  upon  her,  a  Court  of  Equity  will  not  supply  plying  a  de- 
any  defect  in  the  execution  of  the  jointuring  power ;  ^®^  ^".  ^^ 
but  such  a  rule  has  never  prevailed.  Of  the  quantum  cution  that 
of  the  provision  for  the  wife  the  husband  is  the  best  ^^^^  ^®  othsx^ 

W186  DFO— 

judge  (c).     In  aiding  the  defective  execution  of  powers  vided  for. 
to  jointure,  it  has  never  entered  into  the  view  of  the 
Court,  whether  the  provisions  meant  to  have  been 
made  for  the  wife  were  voluntary  or  not ;  for  the  pro- 
visions being  intended,  and  the  objects  being  the  wives 


(a)  Holmes  v.  Coghill,  7  Ves.  499.  Brown  v.  Higgs^  8  Ves. 
570.  Lowflon  v.  Lowson^  3  Bro.  C.  C.  272.  M'Leroth  v.  Bacon, 
5  Ves.  159 ;  and  Dillon  v.  Dillon,  1  Ball  and  Beat.  77.  {b)  1 

Vem.  406.  (c)  Tador  v.  Anson,  2  Ves.  sen.  582.    Smith  v. 

Baker,  1  Atk.  386.    Chapman  v.  Gibson,  3  Bro.  C.  C.  229. 
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Nor  to  the  of  the  appointots»  these  circumstances  have  always  been 
Court  en-       considered  sufficient  to  intitle  the  Court  to  assist  the 

forcing  an  .  .  --mi 

agreement      appointees  m  carrying  into  enect  the  appoiatments» 
to  execute      though  defectively  made ;  as  also  agreements  to  execute 
'      such  powers,  when  they  have  been  omitted  to  be  for- 
mally executed  by  the  contracting  party  (a). 

The  forms  of  powers  enabling  husbands  to  settle 
jointures  on  their  wives  frequently  differ  in  expression. 
It  will,  therefore,  be  useful  to  consider  some  of  the 
appointments  which  have,  and  which  have  not  been 
considered  as  authorised  by  such  powers. 
What  de-  Sometimes  the  power  to  jointure  is  framed  in  very 

be  made  in  general  terms,  as  "  to  make  a  jointure  of  lands  not  ex- 
executing  a    ceeding  600/.  a  year.'*     In  such  cases  an  appointment 

power  to  set-  ^^  ^  ^^^  yearly  sum  of  that  amount  would  be  improper  j 
tie  a  parti-  for  under  such  a  power  the  annuity  is  liable  in  the 
aidnture  ^  ^^^^^  ^^  ^^  widow  to  the  payment  of  all  public  taxeSj 

repairs,  and  other  usual  outgoings  to  which  the  lands 
were  liable  (J)). 
What  de-  Ax  other  times  the  power  expresses  the  jointure  to 

when  power  ^^  made  thus :  "  not  exceeding  in  the  clear  yearly 
is  to  settle  a  value  100/.,  or  100/.  a  year  for  every  1000/.,  for  the 
sum!!  ^^"^  ^    portion  which  the  donee  may  receive  with  his  wife." 

This  occurred  before  Lord  Hardwkkej  in  the  case  of 
The  Earl  of  Tyrconnel  v.  The  Duke  of  Ancaster  (c% 
in  which  his  Lordship  expounded  the  word  clear  as 
follows:  "  Where  nothing  but  the  word  clear  is 
used,  it  is  a  right  rule  to  construe  it  as  it  would 
be  between  buyer  and  seller  of  estates.  Clear  must 
not  mean  all  outgoings  like  a  rent-charge,  as  losses  by 
tenants  and  management,  to  which  a  rent-charge  is  not 
liable.  Then  what  is  the  rule  to  go  by  ?  What  would 
be  understood  between  buyer  and  seller ;  that  is,  all  re- 


(a)  1  Atk.  567.  (^)  See  the  case  of  the  Countess  of  Lon- 

donderry V.  Wayne,  2  Eden  Rep.  170.  Amhl.  424,  S.  C;  and 
Hervey  v.  Hervey,  1  Atk.  561.  Barnard,  Ch,  Rep.  103.  (c)  2  Vcs. 
sen.  504. 
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prises  and  incumbrances^  and  all  extraordinary  charges, 
unusual  and  not  agreeable  to  the  course  of  the  country  j 
and  the  land-tax  is  not  to  be  considered.  Although 
the  land-tax  is  to  be  considered  as  a  burden,  it  is  con- 
tingent in  itself,  because  the  value  is  contingent,  and 
that  is  a  reason  why  it  ought  to  be  taken  in,  notwith- 
standing it  is  not  taken  in  between  buyer  and  seller. 
Tithe  is  such  as  it  ought  to  be  free  from  ;  so  of  a^e- 
farm  rent,  which  is  an  incumbrance  by  private  title. 
Then  as  to  poor-rates  and  church  levies,  if  in  this 
country  the  usual  course  of  letting  estates  had  been  to 
let  them  subject  to  these  charges,  I  should  have  taken 
the  power  in  that  sense,  that  the  jointure  should  be 
charged  with  these  payments ;  for  when  a  person 
creates  a  power,  and  makes  a  jointure  as  a  clear  jointure 
in  lands,  it  must  be  considered  as  lands  of  a  clear  rent 
according  to  the  course  of  letting  in  that  country,  and 
not  be  liable  to  extraordinary  charges  by  contract." 
Lord  Hardwicke  decreed  that  the  widow  was  intitled 
to  a  jointure,  not  exceeding  the  clear  yearly  value  of 
1000/.  at  the  time  of  the  settlements  made,  viz.  clear 
of  incumbrances,  and  all  other  charges  which,  by  the 
course  and  usage  of  the  country  in  which  the  lands 
were,  ought  to  be  borne  by  the  tenant ;  but  subject  to 
the  land-tax,  and  all  other  outgoings  which  according 
to  such  course  of  the  country  ought  to  be  borne  by  the 
landlord. 

Some  of  the  powers  have  not  left  their  meaning  to  What 
be  decyphered  under  the  general  terms  clear^  &c.  as  ^  j^lture  of 
in  the  preceding  instance,  but  they  have  descended  to  a  sum  of 
particulars,  as  in  the  case   of  The  Marchioness  o/"^J^^J^J' 
Blandfordv.  The  Duchess  of  Marlborough  {a).  There  pressing  it  to 
the  power  to  settle  a  jointure  out  of  lands  was  a  yearly  ^^^^^^ 
sum  "  not  exceeding  4000/.,  without  any  deductions  or  for  taxes ySic. 
abatement  for  any  taxes j  charges,  or  impositions,  im-  ^^^^^  ^ 


(fl)  3  Atk.  542. 
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posed  or  to  be  imposed,  parliamentary  or  otherwise." 
Lord  Hardwicke  was  of  opinion  that  the  land-tax  was 
to  be  deducted  under  the  power,  since  taxes  were  par- 
ticularly named ;  observing  that  it  would  be  very 
strange  to  hold  the  most  public  tax  in  the  kingdom 
should  be  meant  to  be  excluded,  when  the  words  im- 
posed and  to  be  imposed  were  used  in  the  power  (a). 
But  his  Lordship,  in  reference  to  this  case,  said,  in  that 
of  Tyrconnel  y.  The  Duke  of  Ancaster  (A),  that  if  the 
word  taxes  had  not  been  mentioned  in  the  power,  he 
should  not  under  the  other  words  have  considered  the 
jointure  to  be  exempt  from  deduction  for  taxes,  and 
consequently  not  from  the  land-tax.  His  Lordship 
decreed  in  the  present  case  that,  under  the  words  of 
the  power,  the  Marchioness  was  intitled  to  such  a  join- 
ture as,  at  the  time  of  her  husband  executing  the  articles 
engaging  to  settle  3000/.  a  year  upon  her  under  such 
power,  was  of  the  annual  value  of  SOOOL^Jree  from  all 
incumbrances,  rent-charges,  rents-seek,  fee-farms,  quit- 
rents,  annuities,  stipends  to  ministers,  pensions  and 
procurations,  and  also  from  all  parliamentary  taxes 
or  impositions  which  were  in  being  at  the  time  the 
power  was  executed,  and  in  particular  the  land-tax 
then  in  existence. 
Semble,  that  From  the  two  last  cases  determined  by  Lord  Hard- 
the  value  of  ^.^^f^^  ^g  ^Iso  from  PinneU  v.  HaUet  (c)  decided  by 

the  jointure       .  ■  \  • 

istobeesti-  him,  and  Speake  v.  Speake(dj  determined  by  Sir 
mated  and  Francis  Nor  thy  Lord  Keeper,  it  would  appear,  that  the 
the  power  is  time  for  ascertaining  the  clear  yearly  value  of  the  join- 
executed,       ture,  and  its  exemption  from  taxes,  &c.  is  the  period 

when  the  power  is  executed;  and  also  that  the  rule 
would  be  the  same  when  the  words  of  the  power  are 
prospective,  directing  the  exemption  from  taxes,  &c.  to 
be  imposed,  &c. ;   so  that  it  might  have  been  con- 


(a)  See  1  Bro.  C.  C.  4,  note.  (b)  2  Ves.  sen.  504. 

(c)  Ambl.  106,  '  ((/)  1  Vem.  217. 


Sect.  3.3  Jointures.  503 

sidered  settled  in  practice  by  the  authorities  before  re- 
ferred to,  that  when  the  jointure  of  lands  is  not  to  ex- 
ceed a  particular  yearly  sum,  suppose  4000/.,  after 
making  the  above  deductions,  such  yearly  value  would 
be  irrevocably  fixed  at  the  time  when  the  jointure  is 
made ;  the  consequence  of  which  would  be,  that  whether 
the  value  of  the  lands  aftei'wards  decreased,  as  by  the 
imposition  of  new  taxes  (a)  or  otherwise,  or  whether 
they  increased,  no  alteration  in  their  value  was  to  be 
allowed  as  between  the  widow  and  the  heir,  or  the 
person  in  remainder ;  and  there  is  no  injustice  in  this 
rule»  for  if  the  lands  increase  in  value  the  widow  has 
the  benefit  of  it,  and  if  they  diminish  in  value  she 
ought  to  bear  the  loss.  But  the  contrary  doctrine  * 
would  be  attended  with  this  inconvenience;  these 
powers  would  be  always  executory,  fluctuating,  and 
desultory ;  incapable  of  being  finally  executed,  and  the 
heir  or  person  in  remainder  would  be  in  continual 
hazard  of  being  brought  into  a  Court  of  Equity  by  the 
jointress,  to  make  good  a  subsequent  deficiency  in  the 
amount  of  her  jointure,  from  new  impositions  or  losses 
which  occurred  after  its  settlement.  But  a  decision 
has  been  made  since  the  foregoing  cases,  which  is  con- 
sidered to  be  contrary  to  them,  and  therefore  to  have 
unsettled  what  they  were  previously  thought  to  have 
deteimined.  The  case  was  the  Countess  of  London'^  The  case  of 
derry  v.  JFoyn^  (6) ;  but  it  may  probably  be  recon*  ^^^^ 
ciled  with  them  upon  fair  comparison  and  consideration.  Wayne  oon« 

The  father  devised  his  real  estates  to  A  his  first  son  s^^®'®^- 
for  life,  remainders  over.  A  power  was  given  to  A 
and  the  other  tenants  for  life  when  in  possession,  to 
jointure  any  part  of  the  estates  not  exceeding  the  yearly 
value  of  400/.  By  articles  before  marriage,  A  co- 
venanted to  convey,  within  six  months  after  the  mar- 


(a)  2  Ves.  sen.  502.  (5)  Reported  in  Ambl.  424,  and 

2  Ed«n,  1 70. 


5()4j  Jointures.  [Chap.  10, 

riage,  lands  and  tenements  of  inheritance  in  possession, 
in  two  manors,  of  the  annual  value  of  400/.  clear  of 
taxes  and  reprises,  upon  himself  for  life,  remainder 
to  his  intended  wife  for  life,  with  remainder  to  the 
issue  male  of  the  marriage.  A,  in  pursuance  of  his 
engagement  and  in  execution  of  his  power,  conveyed 
by  a  deed  of  settlement  after  the  marriage,  lands  within 
the  two  manors,  which,  with  an  annual  pension  of  4sL 
payable  out  of  a  rectory,  and  after  making  deductions 
for  tenants,  boons,  &c.  brought  the  jointure  within 
400/.  a  year.  But  A  also  covenanted^  that  if  the  pre- 
mises settled  should  fall  short  of  that  annual  value, 
either  on  account  of  200/.  which  were  payable  to  B^ 
or  by  lawful  eviction  or  incumbrance,  it  should  be 
made  up  out  of  other  lands  devised  to  him  by  his  father 
and  within  the  power.  After  A*s  death  the  widow 
made  a  claim  arising  upon  a  deficiency  in  the  value  of 
the  settled  estates.  This  claim  was  made  in  the  year 
1754,  the  settlement  having  been  made  in  173S,  and 
the  husband  had  been  dead  about  five  years.  Lord 
Henley  decreed  that  the  value  of  the  jointure  should 
be  estimated  as  it  was  at  ^'s  deaths  and  not  at  the 
time  of  the  execution  of  the  settlement,  as  in  the  prior 
cases. 

The  observations  which  occur  upon  the  perusal  of  the 
l^st  case  are  these :  that  it  difiers  from  the  preceding 
cases  in  the  form  of  the  covenant  entered  into  by  the 
settlor,  from  which  the  intention  appears  to  have  been, 
that  the  value  of  th^  jointure,  at  the  time  of  the  exe- 
cution of  the  power,  was  not  to  be  conclusive  upon  the 
wife,  i)ut  should  be  subject  to  investigation  at  the 
settlor's  death,  when  his  widow's  title  to  the  possession 
of  the  lands  commenced,  and  at  which  period  it  was 
meant  and  covenanted,  that  her  jointure  should  be  400/. 
a  year.  That  the  covenant  was  prospective^  viz.  if  the 
premises  that  had  been  settled,  should  fsM  short,  &c.: 
which  showed  the  settlor's  meaning,  that  the  value  was 
not  to  be  irrevocably  fixed  by  the  settlement  containing 
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such  a  covenant.  That  the  covenant  seems  to  have 
been  intended  to  counteract  the  rule  established  by  the 
preceding  cases,  and  to  be  a  security  for  the  value  of 
the  jointure  being  400/.  a  year  at  the  period  of  the 
husband's  death.  This  distinction  appears  to  reconcile 
the  present  case  with  the  preceding  decisions.  If, 
however,  it  should  be  determined  that,  notwithstanding 
the  above  criticism,  this  and  the  preceding  cases  are 
contradictory,  then  the  number  and  weight  of  the  au- 
thorities against  iorrf  Hcnky^s  opinion  in  the  above 
case,  united  with  the  circumstance  of  it  not  appearing 
that  any  of  the  preceding  authorities  were  mentioned 
in  the  argument  of  that  case,  or  alluded  to  by  his  Lord- 
ship, would,  as  it  is  presumed,  overbalance  that  single 
decision,  and  leave  the  rule  settled  by  Sir  Francis 
North  and  Lord  HardwickCy  as  before  stated. 

[Where  a  jointure  has  been  made  under  a  power, 
and  the  wife  dying  before  the  husband,  he  marries 
again;  it  seems  that  he  may  make  a  jointure  on  the 
second  wife,  unless  the  power  be  in  such  terms  as  not 
to  admit  of  a  construction  applicable  to  more  than  one 
marriage  (a).] 

When  the  power  limits  the  amount  of  the  jointure  Powers  to 
to  be  made  with  reference  to  the  amount  of  the  wife's  ^^JL^q^ 
fortune,  in  that  case  no  larger  sum  can  be  appointed  to  amount  of 
•under  the  power  than  is  in  proportion  to  the  value  of  J^®  *"" 
the  fortune  actually  and  bond  Jide  brought  by  her. 
There  must  be  no  contrivance,  no  fraud  to  augment 
such  portion ;  for  if,  in  order  to  make  a  large  jointure  The  execu- 
under  the  power,  a  greater  sum  is  paid  to  the  husband  ^^  ^^^^  ^ 
than  his  wife's  real  fortune,  which  excess  he  repays ;  or  the  extent 
if  he  endeavour  by  prior  agreement  to  benefit'  himself  ^^  land  fide 
by  the  appointment,  as  in  Lane  v.  Page  (6) ;  in  such  amount  of 

the  wife's 

^^_^______^_^__^_^^__^^^^^^_^^_^__^_^^^_^^___^_^__^    portion. 

{a)  Hervey  v.  Hervey,  1  Atk.  561.     Allanson  v.  Clitherow,  1 
Ves.  sen.  24.    See  Sugden  on  Poweis^  p.  525>  3rd  edit. 
ih)  Ambl.  233. 
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and  the  like  instances  the  execution  of  the  power  will 
be  good  pro  tantOj  and  void  as  to  the  excess ;  for  the 
fraud  only  affects  a  part  of  the  transaction :  such  part, 
therefore,  to  which  it  does  not  extend,  remains  a  valid 
execution  of  the  power. 

An  instance  of  this  species  of  limited  power  occurred 
in  the  case  of  the  Earl  qf  I^rconnel  v.  the  Duke  of 
Ancasterj  and  the  Duke  qf  Ancaster  v.  Lady  Sher* 
rard  (a).  There  the  power  was  to  enable  the  tenant 
for  life  to  settle  a  jointure  (which  was  of  lands)  not  ex- 
ceeding the  clear  yearly  value  of  100/.  for  every  1000/. 
that  he  should  receive  as  and  for  his  wife's  portion. 
The  fortune  of  his  wife  was  10,000/. ;  8000/.  of  which 
he  received,  and  the  remaining  £000/.  were  settled  to 
increase  the  portions  of  the  younger  children  of  the 
marriage,  of  which  there  were  none.  The  husband,  in 
consideration  of  the  10,000/.  settled  a  jointure  of  1000/. 
a  year  upon  his  wife,  under  the  power.  A  question 
arose  upon  this  execution,  whether,  since  he  in  fact 
only  received  8000/.  of  the  portion,  the  power  was  well 
executed  to  the  extent  of  1000/.  a  year  ?  And  as  the 
principles  of  the  whole  of  the  subject  now  under  con- 
sideration are  fully  and  clearly  stated  by  Lord  Hard- 
wicke  in  his  judgment  upon  this  part  of  the  case,  it  will 
be  proper  minutely  to  detail  it  in  this  place.  ^^  The 
first  question,"  said  his  Lordship,  '^is  upon  the  fact, 
whether  Sir  B.  Sherrard  (the  tenant  for  life)  is  to  be 
considered  as  having  received  8000/.  or  10,000/.?  I 
am  of  opinion  that  he  must,  according  to  the  nature  of 
.  the  thing,  be  considered  as  having  received  a  portion  of 
10,000/.  with  his  wife.  On  the  marriage  it  was  to  be 
considered  as  that  sum.  But  it  is  objected,  that  20004 
part  of  the  portion,  was  not  received  by  the  husband ; 
so  that,  in  consequence  of  the  settlement,  by  his  not 
surviving,  it  came  back  to  his  widow,  there  being  no 


(a)  2  Ves.  sen.  500.    Amb.  237. 
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younger  children,  and  is  therefore  to  be  considered  as 
no  part  of  the  portion  upon  which  the  jointure  was 
made,  and  for  that  reason  no  jointure  is  to  be  made  for 
it.     But  I  am  of  opinion  that  objection  does  not  hold. 
I  agree,  that  where  a  jointure  is  to  be  made  under  such 
limited  powers,  of  a  portion  to  be  received^  the  trans-  The  trans- 
action must  be  fair,  bondjide,  without/raurf  and  coU  ^^^^ 
lusion ;  and  therefore,  if  it  be  a  nominal^  not  a  real 
portion,  that  will  not  do.     It  often  happens  that  a 
man  marries  a  lady  with  a  small  portion,  and  he  or  his 
friends  advance  money  to  make  up  that  a  nominal  A  nominal 
portion,  and  take  it  back  j  that  will  not  do.     But  that  P^^^  "^ 
is  not  the  present  case.     Parents  create  these  powers 
with  this  view,  viz.  to  compel  their  children  to  marry 
prudently  with  a  wife  of  an  adequate  quality,  certainly 
of  an  adequate  fortune,  and  not  to  burthen  the  estate 
with  a  great  jointure  for  a  wife  who  brings  nothing 
into  the  family,  and  who  probably  will  not  deserve  it. 
Wherever,  therefore/  the  portion  of  the  wife  is  sti-  But  the 
pulated  to   be  applied   in  a  proper  and  reasonable  life's  for- 

tunc  n^ed. 

manner,  in  the  usual  way  of  settling,  for  the  benefit  not  to  be 
of  the  family,  that  is  to  be  considered  as  a  portion  re-  P*^^ j^-V 
ceived.     Not  that  the  father  meant  that  every  part  of  be  settled  for 
this  portion  should  be  actually  received  by  his  son  to  *Jj®  ^^®?*  ^^ 
spend  or  waste ;  that  could  not  be  the  meaning.     If,  ^hat  is  siul 
therefore,  it  be  Settled  «o  as  to  come  for  the  benefit  of  ficient. 
the  family  in  the  fair  way  of  contracting  and  making 
settlements,  that  comes  for  the  benefit  of  the  husband 
and  his  family ;  and  that  is  the  present  case.     I  con- 
sider what  is  fairly  settled  for  the  family  comes  to  the 
benefit  of  the  husband." 

[A  settlement  of  the  wife's  fortune  to  her  separate 
use  will  not  enable  the  husband  to  exercise  a  power  of 
this  description  (a). 

The  power  sometimes  specifies  in  what  manner  the 


^  (a)  2  Ves.  sen.  501. 
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No  relief  in 
equity 
against  join- 


portion  of  the  wife  shall  be  settled.  In  a  case  (a)  where 
it  was  directed  that  one-third  should  be  settled  on  the 
eldest  son,  and  one-third  on  the  younger  children,  it 
was  held  to  be  a  sufficient  compliance  to  settle  the'  two- 
thirds  in  trust  for  the  husband  for  life  and  for  the 
children  after  his  death. 

It  was  held  in  Holt  v.  Holt  (i),  that  in  estimating 
the  amount  of  the  wife's  fortune,  a  part  of  it,  which 
was  not  ascertained  or  reduced  into  possession  during 
the  husband's  life,  was  not  to  be  taken  into  considera- 
tion.] 

It  is  customary,  in  a  Court  of  Equity,  to  relieve 
parties  against  unconscionable  transactions,  when  they 
tures  for  in-  Can  be  restored  to  the  same  situation  as  they  were  at 
equality.  j}jg  period  when  such  transactions  took  place.  In  in- 
stances where  this  cannot  be  done,  the  Court  does  not 
interfere  J  so  that  it  will  not  give  relief  against  mar- 
riage contracts  for  settlements,  jointures,  or  other  pro- 
visions, although  they  be  very  unequal,  and  in  favour 
of  the  wife ;  for,  as  the  Court  cannot  place  the  parties 
in  the  same  situation  in  which  they  were  prior  to  the 
marriage,  it  entertains  no  jurisdiction  in  the  above 
cases. 

Thus,  in  Wicherley  v.  Wicherley  (c),  where  the 
person  in  remainder  sought  relief  against  a  jointure 
made  by  the  tenant  for  life  upon  his  death-bedy  in  con- 
sideration and  prior  to  his  marriage  by  virtue  otsipowery 
it  was  refused  by  Pratt,  C.  J.,  Lord  Parker,  C,  and 
the  Master  of  the  Rolls. 

So,  also,  in  North  v.  Ansell  (rf),  the  wife's  portion 
was  500/,  in  consideration  of  which  and  of  the  marriage, 
the  husband  empowered  his  wife  to  dispose  by  will  of 
SOO/.     She  appointed  that  sum  and  died  before  him ; 


(a)  Burrell  v.  Critchley,  15  Vee.  644.  (h)  2  P.  W.  648. 

(c)  Citei  2  ?•  WiU.  619.  (d)  2  P.  WilL  618.    «  Eq.  Ca. 

Ab.  209. 
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and  although  the  husband  stated  that  he  had  only  re-  Allegation  of 
ceived  300/.  of  the  portion,  yet,  as  the  consideration  J^^J^^J** 
for  the  power  was  the  marriage^  and  he  had  acquiesced  received  part 
in  the  transaction  for  fifteen  years,  during  which  he  J^^^®^^" 
lived  with  his  wife,  the  Court  ordered  the  money  to  be  tended  to,  on 
paid  to  the  appointee,  regardless  of  the  consideration  of  *^®  ground  of 
the  adequacy  or  inadequacy  between  the  power  and  the  oence. 
portion  (a). 

IV.  I  shall  now  proceed  to  the  performance  and 
satisfaction  of  covenants  to  make  jointures. 

This  may  be  when  the  husband  is  under  a  covenant  Of  perform- 
to  settle  a  jointure  of  lands  upon  his  wife,  and  he  after-  ^^^^. 

^  .....  .       satisfaction 

wards  either  does  something  in  hi9  lifetime,  or  permits  of  covenants^ 
something  to  happen  after  his  death,  from  which  the  ^^  ^^  ?®" 

,  ^  ..1,1  1       tmctionbe- 

uvw  presumes  an  intention  that  the  act  was  done  or  the  tween  them, 
thing  permitted  to  happen  in  performance  of  his  obliga- 
tion :  or  when  the  husband  makes  a  disposition  by  his 
will  in  favour  of  his  wife,  without  declaring  it  to  be  in 
satisfaction  of  his  covenant  or  the  jointure  ;  but  in  that 
case,  whether  the  devise  be  intended  in  discharge  of 
his  covenant  depends  upon  an  inference  to  be  drawn 
from  his  own  testamentary  act  by  the  judge,  and  is  not 
created  by  the  law  as  in  the  former  case ;  the  whole  will 
is  to  be  sifted  to  collect  the  inference  of  intention,  and 
the  result  depends  upon  minute  and  subtle  reasoning. 

The  distinction  between  a  performance  and  a  satis- 
faction appears  from  the  above  examples  to  be  this,  no 
particular  expression  of  intention  by  the  husband  is 
necessary  to  be  shown  to  make  his  act  or  permission  a 
performance  of  his  covenant,  because  the  law  presumes 
it,  and  therefore  constitutes  the  performance.  But  a 
particular  intent  is  necessary  to  be  shown  or  inferred, 
that  a  thing  given  to  or  for  the  wife  by  her  husband 
was  meant  by  him  a  satisfaction  of  his  covenant,  the 
collection  of  which  intention,  when  not  expressed,  has 


(a)  See  Whitfield  v.  Paylor,  Show.  Pari.  Cas.  20. 
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occasioned  the  nice  distinctions  and  criticisms  whkh  . 
are  to  be  found  in  the  books  upon  the  subject. 

In  order  to  illustrate  the  above  observations,  I  shall 
produce  an  instance  of  what  is  considered  9k  perjbrmaaice^ 
and  what  a  satisfaction. 

If  the  husband  *be  under  a  covenant  to  settle  a  join- 
ture of  lands  upon  his  wife  of  a  certain  annual  vatae, 
and  he  afterwards  purchase  lands  and  take  the  con- 
veyance to  himself  in  fee,  and  die  without  making  the 
settlement,  that  purchase  will  be  considered  by  the  law 
as  having  been  made  in  performance  of  the  covenant. 

But  if,  instead  of  leaving  the  law  to  decide  upon  the 
effect  of  the  purchase  in  relation  to  the  covenant  to 
settle,  the  husband  devise  the  lands  to  his  widow,  the 
question  upon  such  a  devise  is  one  of  satisfaction  and 
not  of  performance. 

The  distinction  between  performance  and  satisfaction 
is  necessary  to  be  attended  to,  since  in  many  cases  that 
'which  will  be  a  performance  will  not  be  a  satisfaction. 
I  shall  first  consider  the  authorities  upon  the  doctrine 
of  the  performance  of  covenants  for  the  settlement  of 
lands  in  jointure  upon  the  wife,  and  secondly,  of  the 
satisfaction  of  those  covenants;  postponing  the  con- 
sideration of  the  construction,  performance,  and  satis- 
•  faction  of  the  husband's  covenants  or  agreements  to 

leave  or  pay  to  or  for  his  widow  money,  or  part  of  his 
persorial  estate,  in  the  event  of  her  surviving  him,  to 
that  division  of  this  work  which  treats  of  the  wife's  in- 
terest in  her  husband's  personal  estate  (a). 

I.  As  to  the  performance  of  covenants  or  agree- 
ments by  the  husband  to  settle  lands  in  jointure  upon 
his  wife. 
1.  What  a         When  the  husband  is  under  an  obligation  to  settle 
•  ^h^^^  ^*"ids  in  jointure,  and  having  none,  he  makes  a  pur- 
oovenant  to    chase,  taking  the  conveyance  to  himself  in  fee,  without 

settle^  or  to 

pnrdiase  _         _ 

and  settle 

jointui^.  (a)  Vol.  a.  chap.  14. 
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making  the  settlement,  in  such  and  the  like  cases  the 
purchased  lands  will  be  considered  a  performance  of  his 
engagement;  upon  the  principle,  that  where  a  man 
covenants  to  perform  an  act,  and  does  one  which  may 
be  converted  to  a  completion  of  such  a  covenant,  the 
law  presumes  that  he  meant  by  so  doing  to  perform  his 
obligation  {a).  In  this  case,  therefore,  the  heir  will  be  * 
a  trustee  of  the  descended  lands  for  the  widow,  because 
they  are  bound  by  the  covenant,  unless  the  legal  pre- 
sumption that  they  were  meant  in  performance  of  the 
covenant  can  be  repelled  by  evidence^  which  it  is  pre-  Parol  evi- 
sumed  will  be  admissible  for  that  purpose  (ft).  But  if  dence. 
the  husband  had  lands  at  the  time  he  entered  into  the 
covenant,  and  the  covenant  referred  to  none  of  them 
in  particular,  then  (as  it  has  been  before  3hown)  neither 
such  lands  nor  the  lands  afterwards  purchased  would 
be  holden  by  the  heir  as  a  trustee  for  the  widow  (c) ; 
the  covenant  not  operating  as  a  lien  upon  any  of  them. 
Yet  if  the  covenant  be  so  framed  as  to  engage  not  only 
to  settle,  but  to  purchase  and  settle  lands  in  jointure, 
then,  although  the  husband  may  be  seised  of  lands 
when  he  entered  into  it,  if  he  make  new  purchases 
they  will  be  considered  in  performance  of  his  covenant, 
because  the  lands  of  which  he  was  seised  were  not  in 
the  contemplation  of  the  covenant,  but  those  afterwards 
to  be  purchased,  which  brings  the  case  within  the 

general  rule(rf)- 

The  legal  presumption  of  performance  is  not  to  be  Presmnptioa 
rebutted  by  trivial  circumstances.  '  ^  perform- 

__        .  /  ..111  11  ^'^ce  not  re- 

Thus  if  a  covenant  requiring  lands  to  be  purchased  butted  by 
with  the  consent  of  other  persons,  be  boug^ht  without  *«^*  ^'" 
such  consent  (e),  or  if  the  money  is  to  be  paid  to 
trustees,  to  be  laid  out  by  them  in  purchasing  lands ; 


(a)  Tooke  v.  Hastings^  2  Vem.  97.    Wiloocks  v.  Wiloocks^  ibid. 
558.  (6)  10  .Ves.  10.  (c)  Supra,  p.  492.  {d)  3  P. 

WilL  212;  and  see  Lord  Hardwicke*8  observatioiis,  3  Atk.  327. 
(e)  Ledunere  v.  Ledunere^  S  P.  WilL  212.    Cas.  Temp.  Talb.  80. 
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and  the  money  is  never  paid  to  them^  but  the  husband 
buys  lands  himself  (a),  or  if  such  money  be  stipulated 
to  be  paid  to  them  at  a  particular  time  to  make  the 
purchase,  and  instead  of  paying  the  money  he,  after  a 
breach  of  his  covenant,  purchase  lands ;  in  these  and 
the  like  cases,  the  purchases  made  by  the  husband  will 
be  a  performance  of  his  covenants  or  engagements ;  the 
fact  whether  they  be  made  in  modo  etformd  required 
by  the  engagements  being  an  immaterial  circumstance. 
What  has  been  said  is  illustrated  by  Lord  Eldon  in  the 
following  declaration : 

"  It  is  now  settled,  whatever  may  have  been  Lord 
Thurlonfs  difficulty,  that  if  there  be  a  covenant  to  pur- 
chase and  settle  lands  upon  the  first  and  other  sons  in 
tail  male,  and  the  party  purchases  lands  of  less,  equalj 
or  greater  value  than  the  sum  he  covenanted  to  lay 
out,  taking  a  conveyance  to  him  and  his  heirs,  and  dies 
leaving  a  son,  who  would  be  tenant  in  tail  under  the 
settlement,  and  a  grand-daughter  by  an  elder  son  de- 
ceased, upon  whom  no  settlement  being  made,  the 
lands  descend ;  that  purchase  would  be  not  in  all  senses 
a  performance,  but  a  kind  of  mixed  case,  between  per- 
»  formance  and  satisfaction,  which  would  bar  any  demand 

against  the  assets  of  the  grandfather  (&)/' 
Part  per-  It  appears,  then,  that  although  the  lands  purchased 

formance.       \^  in/erior  in  valtie  to  the  lands  agreed  to  be  settled^ 

yet  they  will  be  considered  a  performance  pro  tantOj  or 
a  part  performance  of  the  covenant  or  agreement  (c) ; 
in  which  respect  the  rules  of  performance  and  satisfac- 
tion differ,  as  it  will  be  afterwards  shown. 
Purchase  not  [The  presumption  that  a  purchase  is  made  in  per- 
ance^  ftnl^    formance  of  the  covenant  does  not  arise,  unless  the 

the  property   property  be  such  as  will  answer  the  purposes  of  the  set- 
will  answer 

the  purposes  . 

of  the  set*  . 

tlement. 

(a)  Ibid,  and  Sowden  v.  Sowden,  1  Bro.  C.  C  582.   I  Cox,  1 65. . 

(5)  10  Ves.  9.  (c)  3  P.  Will.  212.    Deacon  v.  Smith,  3  Atk. 

323.    Att.  Gen.  v.  Whorwood,  1  Ves.  sen.  540. 
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dement.  Thus  where  the  covenant  is  to  purchase  and 
settle  lands  of  inheritance  in  possession,  a  purchase  of 
leaseholds  for  lives  or  years  (a),  or  of  a  reversion  (A), 
will  not  be  deemed  a  performance.  In  one  case  it  was 
said,  that  a  reversion  might  be  purchased  with  the  in- 
tent of  settling  it,  when  it  fell  in  (c) ;  but  the  decree 
declared,  that  the  estate  not  being  in  possession  at  the 
time  of  the  purchase,  was  not  to  be  considered  as  bought 
in  pursuance  of  the  articles.  Lands  of  borough  Eng- 
lish tenure  will  not  go  in  performance  of  a  covenant  to 
purchase  lands  of  inheritance,  the  course  of  descent 
being  different  (rf).  If  the  settlement  is  to  be  made 
without  impeachment  of  waste,  a  purchase  of  a  copy- 
hold estate  will  not  be  taken  as  a  performance  (e) ;  and 
it  seems  that  a  purchase  of  copyholds  will  not,  in  ge- 
neral, be  a  performance  (jT),  unless  the  covenant  be 
couched  in  general  terms  applicable  either  to  copyhold 
or  freehold  property  (g*).] 

S.  The  second  subject  of  consideration  is,  the  satis-  2.  Satis&o- 
Jaction  of  the  husband's  covenant  or  agreement  to  set-  **^°' 
tie,  or  to  purchase  and  settle  lands  upon  his  wife  in 
jointure,  as  also  of  the  jointure  when  settled. 

Satisfaction  as  distinguished  from  performance  has 
been  before  stated.  The  former  arises  upon  the  act  of 
the  party  in  his  lifetime  to  take  effect  afler  his  death. 
The  latter  is  an  inference  of  law  upon  an  act  of  the 
party  complete  during  his  life,  as  in  the  instance  of  a 


(a)  S  P.  W.  225.  (b)  Ibid,  and  Deacon  v.  Smith,  3  Atk. 

323.  (c)  3  Atk.  328.  (d)  Pinnell  v.  Hallett,  Ambl. 

106.  (e)  Ibid.  (/)  Attorney-General  v.  Whorwood, 

1  Ves.  sen.  541.  See  1  Swan,  319.  (g)  Wilks  v.  Wilks, 
5  Vin.  Ab.  293,  pL  39.  See  also  on  tbe  subject  of  presumed  per- 
fbnnance  of  covenants  to  purchase  and  settle  lands.  Bridges  v    Bere, 

2  £q.  Ca,  Ab.  34.  Davys  v.  Howard,  6  Bro.  Pari.  Cas.  ed.  Toml. 
370.  Lewis  v.  Hill,  1  Ves.  sen.  274.  Belt's  Suppl.  1 43.  Lench 
V.  Lench,  10  Ves.  511.  Perry  v.  Phelips,  4  Ves.  108.  17  Ves.  173. 
Gardner  v.  Townshend,  Coop.  301. 
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Role  as  to 
Btttisfaction* 


Exceptions 
to  it,  when 
the  thing 
covenanted 
*to  be  done 
and  the  sub^ 
sequent  pro- 
vision are 
non  ejusdem 
generis, 
OT  when  the 
latter  is  of  a 
less  amount 
than  the  for- 
mer. 


purchase  before  mentioned.  Satisfaction  is  an  infer- 
ence of  intention  to  be  collected  upon  the  party's  dis- 
position, as  by  will,  whether  he  meant  by  the  provisions 
contained  in  it  for  his  widow  to  perform  his  engine- 
ments  to  her  by  articles  pr  settlement  (a)  i  and  that 
depends  upon  the  construction  of  the  will,  and  the  in- 
tent to  be  collected  from  that  instrument.  It  is  also 
necessary  to  take  into  consideration  the  provision  itsdf, 
and  to  compare  it  with  that  secured,  or  intended  to  be 
so,  for  the  ^ife  by  the  covenant  or  settlement. 

It  is  therefore  a  general  rule,  that  the  thing  given  in 
order  to  be  considered  a  satisfaction,  must  be  exactly  of 
the  same  nature,  and  equally  certain  and  beneficial  to 
the  legatee  or  devisee,  as  that  in  lieu  or  substitution  of 
which  it  is  supposed  to  be  given.  This  rule,  however, 
is  only  applicable  when  the  testamentary  provision  is 
not  expressed  to  be  a  satisfaction ;  for  if  it  be  so  de^ 
clared,  then  the  widow,  without  further  consideration, 
is  put  to  her  election  between  the  two  provisions,  in  the 
same  manner  as  between  her  dower  and  other  provi- 
sions, a  subject  which  has  been  considered  (b) ;  and  so 
it  is  when  there  is  no  such  declaration,  but  a  Court  of 
Equity  is  of  opinion  that,  under  all  the  circumstances, 
the  testamentary  disposition  was  meant  in  satisfaction 
of  the  husband's  covenant  or  agreement  (c). 

With  reference,  then,  to  the  above  rule  it  follows, 
that  if  the  provisions  by  the  settlement  and  the  will  be 
non  ejusdem  generiSy  the  latter  will  not  be  a  satisfaction 
of  the  former. 

Thus,  in  Broughtofi  v.  Errington  (rf),  the  husband 
covenanted  to  settle,  within  three  months  after  the 
marriage,  an  annuity  of  1000/.,  to  be  issuing  out  of  part 
of  his  real  estates,  upon  his  wife  for  life,  if  she  were  the 


(a)  Sep  1  Swanst.  219.  {b)  Supra,  p.  469,  d  acq.  (c)  Per 
instances  of  saUs^M^ion,  see  ''  Law  of  Legacies/'  yqI.  ii.  chapter  13. 
(rf)  7  Bro.  Pari.  Ca.  461.  8vo.  ed. 
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survivor,  for  her  jointure.  He  afterwards  by  his  will 
devised  to  her  absolutely,  a  leasehold  house,  money  in 
the  funds,  plate,  linen,  furniture,  &c.  He  also  be- 
queathed to  her  certain  real  estates  which  he  had 
agreed  to  sell,  also  other  monies  which  might  be  re- 
quired to  complete  such  purchase,  all  of  which  were  to 
be  so  applied,  and  when  the  business  was  concluded, 
he  directed  the  conveyance  to  be  made  to  his  wife's 
own  use,  and  for  her  own  absolute  benefit.  Tlie  tes- 
tator died  without  having  performed  his  covenant,  leav- 
ing real  estates  of  8000/.  a  year.  The  net  rental  of 
the  real  property  devised  to  the  widow  was  550/.,  and 
the  only  stock  of  which  the  testator  died  possessed  was 
52000/.  East  India  stock.  The  question  was,  whether 
the  above  devises  'were  to  be  considered  in  si^tisfaction 
of  the  testator's  covenant  to  settle  upon  his  widow  an 
annuity  of  1000/.  ?  '  The  House  of  Lords  decided  in 
the  negative,  in  affirmance  of  Lord  Balhiirsf^  decree ; 
and  upon  this  principle,  as  it  would  seem,  that  the  tes- 
tamentary provisions  were  not  of  equal  annual  value 
with  the  annuity,  and  that:  the  real  estates,  and  the  per- 
sonal property  bequeathed,  were  non  ejusdem  generis 
with  the  provision  secured  by  the  covenant,  the  former 
bdng  lands  and  gross  sums,  whilst  the  latter  was  an 
annuity. 

The  last  case  seems  to  be  an  authority  to  this  extent, 
that  if  the  provisions  be  non  ejusdem  generis^  and  the 
latter  be  of  larger  gross  amount  than  the  value  of  that 
agreed  to  be  settled,  or  if  the  testamentary  provision  be 
inferior  in  annual  value  to  what  is  covenanted  to  be' 
settled  upon  the  widow,  such  subsequent  devises  will 
neither  be  a  total  nor  a  partial  satisfaction  of  the  cove- 
nant or  agreement.  Of  the  same  complexion  with  the 
last  is  the  prior  case  of  Eastwood  v.  Vinke  (a). 


(«)  2  P.  Will.  614,  confirmed  on  appeal  to  the  Chancellor.    See 
also  Probert  y.  Morgan^  1  Atk.  440. 
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There  the  husband  gave  a  bond  to  a  trastee  with  a 
condition,  that  if  he  at  any  time  within  four  monihs 
settled  freehold  lands  of  the  annual  value  of  100^  upon 
his  intended  wife  for  life,  or  if  his  heirs,  executors,  he 
should  within  four  months  after  his  death  pay  to  her 
SOOO/.,  the  bond  was  to  be  void.  The  husband  by  hia 
'  will  devised  freehold  and  copyhold  lands  to  his  wife  and 
her  heirs  of  the  yearly  value  of  88/.,  and  died  within 
four  months  after  the  marriage,  without  having  settled 
upon  her  lands  of  the  yearly  value  of  100/.  The  ques- 
tion was,  whether  the  devise  of  lands  by  the  will  was  a 
satisfaction  of  the  condition  of  the  bopd  ?  The  copyhold 
lands  could  not  be  so  considered ;  and  as  to  the  free- 
hold it  was  decided  by  the  Master  of  the  Rolls  that 
they  were  not  to  be  taken  in  satisfaction  of  it ;  and  ioft 
these  reasons,  as  it  would  seem,  viz.  that  if  the  bond 
were  forfeited,  then  as  the  obligation  became  a  debt,  a 
devise  of  lands  not  being  ejusdem  generis^  the  latter 
could  not  be  a  satisfaction  of  the  former;  on  the  other 
hand,  if  the  agreement  were  to  be  considered  to  settle 
lands  of  the  yearly  value  of  100/.,  then  those  devised  to 
the  widow  being  of  less  umual  amount  than  100/.,  could 
not  for  that  reason  be  held  to  go  in  satisfaction  of  the 
engagement  to  settle  lands  of  that  full  yearly  value. 
The  husband's  executors,  therefore,  were  ordered  to 
pay  the  arrears  of  the  100/.  a  year,  and  to  settle  that 
annual  sum  upon  the  widow,  the  Court  declaring,  that 
she  was  not  intitled  to  the  2000/. ;  and  that  the  lands 
devised  should  not  be  taken  in  j9ar/-satisfaction  of  the 
1 00/.  agreed  to  be  settled  as  before  mentioned. 

The  reader  will  have  observed,  upon  the  perusal  of 
the  above  authorities,  that  a  Court  of  Equity  will  not 
presume  an  intention  in  the  husband  to  satisfy  his  cove- 
nant or  agreement  for  a  jointure  upon  his  wife  by  his 
testamentary  disposition  in  her  favour,  unless  the  latter 
/      be  in  all  respects  equally  beneficial  to  her,  as  her  in- 
Or  when  tlie  terest  under  such  covenant  or  agreement.     It  is  a  con- 
jointure  is  to  sequence  therefore,  that  if  the  lands  stipulated  to  be 
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settled  upon  the  wife  in  jointure  be  without  impeach*  be  settled 
ment  of  waste,  and  those  bequeathed  to  her  are  without  anTthe^andg 
that  privilege ;  or  if  the  settlement  is  to  be  made  to  her  deyjsed  are 
in  fee,  and  the  devise  is  to  her  for  life  only,  in  these  ^^!^  *^ 
and  such  like  instances  the  bequests  will  not  be  con-  Or  when  the 
sidered  in  satisfaction  of  her  right  under  the  covenant  «>™«ri8to 

^  be  m  fee, 

or  agreement  [a).  and  the  lat- 

The  same  rules  which  apply  to  the  performance  and  ^^  w  for  life 
satisfaction  of  the  husband's  covenants  to  leave  or  settle 
parts  of  his  personal  estate  to  or  upon  his  wife,  are 
equally  applicable  when  the  question  arises  upon  the 
performance  or  satisfaction  of  his  covenant  to  settle  real 
estates  upon  her.  For  further  particulars,  therefore, 
on  this  subject,  the  reader  is  referred  to  the  subsequent 
part  of  the  treatise  (A),  where  the  interest  of  the  widow 
in  her  husband's  personal  estate  is  considered ;  and  I 
shall  conclude  this  section  with  an  instance  where  it 
appeared  upon  the  fair  construction  of  the  husband's 
will,  that  he  actually  intended  his  widow  to  have,  not 
only  the  provision  made  by  their  marriage  articles,  but 
also  the  testamentary  provision  which  he  had  given  to 
her. 

Thus,  in  Prime  v.  Stebbing  (c),  the  husband  cove-  ingtance  of 
Banted  in  marriage  articles,  that  the  lands  settled  upon  apparent  in- 
his  wife  were  of  the  yearly  value  of  I6OO/.  above  all  in-  widow 
cumbrances.     He  then  made  his  will  in  this  manner,  should  have 
«  I  do  hereby  ratify  and  conjirm  my  marriage  articles ;  ]£^^^ 
and  I  do  also  give  to  my  wife  all  my  lands  in  ^  fi  for  t^e  la*^  de- 
life."    The  lands  in  jointure  were  deficient  in  value, 
and  the  question  was,  whether  the  lands  devised  were 
not  a  satisfaction  of  such  deficiency  ?  Lord  Hardmcke  . 
observed,  that  the  husband  could  not  intend  to  devise 
those  lands  as  a  satisfaction  for  what  the  wife  was,  in 
strictness  of  law,  intitled  to  under  the  articles,  but  that 


(a)  8^  AUeyn  v.  AUeyn,  2  Ves.  sen.  38-  (*)  -Chap.  14, 

flection  3,  4.  (c)  2  Ve«.  sen.  409. 
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titled  to 
emblementg. 


May  grant 
leases^ 


regrant 
copyholds^ 


he  clearly  meant  them  as  an  accumulated  bountyi  and 
that  it  was  the  same  as  if  he  had  repeated  every  iota  in 
the  articles,  and  had  declared  that  every  clause  in  them 
should  be  performed,  and  then  added,  I  dko  give  her 
such  lands. 

We  shall  now  proceed  to  consider, 

V.  The  widow's  interest  in  her  estate  settled  in 
jointure,  and  the  incidents,  privileges,  and  powers  be- 
longing to  it.  Her  alienation  with  her  husband,  either 
absolutely,  or  as  a  security  for  his  debts,  and  what  will 
be  a  bar  or  forfeiture  of  her  jointure. 

1.  We  shall  for  the  present  presume  the  interest 
which  the  wife  takes  in  her  jointure  to  be  for  life 
ovlyXja).  And  as  the  two  interests  of  a  dowress  and 
such  a  jointress  bear  a  near  resemblance,  the  reader  is 
referred  to  the  fourth  section  of  the  last  chapter,  where 
he  will  find  the  interest  of  tenant  in  dower  in  her 
estate,  and  the  incidents  and  powers  belonging  to  it  are 
Considered. 

Like  tenant  in  dower  the  jointress  is  intitled  to  em- 
blements, which  will  either  pass  by  her  will,  or  belong 
to  her  executor  or  administrator ;  but  in  the  following 
respect  they  differ,  viz.  the  jointress  will  not  be  intitled 
to  the  emblements  upon  the  lands  at  her  husband's 
death,  because  a  jointure  is  not,  as  dower  is,  a  con- 
tinuation of  the  husband's  estate  (bi). 

As  incident  to  her  estate  for  life,  the  jointress  may 
grant  leases  for  years,  or  a  lease  for  her  own  life  of  the 
settled  estate.  And  when  the  jointure  is  of  a  manor, 
as  she  is  domina  pro  tempore  she  may  tyrant  copy* 
holds  according  to  the  custom  (c). 


(«i)  The  widow's  alienation  to  the  prejudice  of  her  issue  of  lands 
settled  upon  her  ex  provisione  viri,  will  be  considered  in  chapter  xii. 
{b)  Fisher  v.  Forbes,  9  Vin.  Abr.  373,  pi.  82.  Also  see  the  last 
chapter,  sect.  4,  p.  426.  (c)  See  same  chapter  and  section. 
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The  interest  which  the  jointress  has  in  the  settled  and  redeem 
lands,  enables  her  in  like  manner,  as  a  dowress,  to  re-  P™'  mcum- 
deem  incumbrances  made  prior  to  the  commencement 
of  her  title,  and  to  hold  the  estate  until  she  be  reim- 
bursed. The  proportion  of  her  contribution  with  the 
owner  of  the  inheritance,  in  respect  of  charges  affecting 
her  estate  in  jointure,  is  mentioned  in  the  chapter  and 
page  referred  to  in  the  note  (a). 

With  respect  to  incumbrances,  it  is  to  be  observed  8he  is  liable 
that  the  jointress  claiming  her  estate  under  her  bus-  jJJ^"^'^"^ 
band,  takes  it  subject  to  all  charges  to  which  it  was  fecting  the 
liable  in  his  hands  at  the  time  the  settlement  was  made,  ^***f  ?*  ^^^ 

ofsettle- 

and  it  is  presumed  that  he  cannot  make  a  jointure  upon  ment. 
his  wife  so  as  to  give  her  title  a  precedency. 

If,  therefore,  he  be  tenant  in  tail  of  either  a  legal  or 
trust  estate,  and  make  a  mortgage  of  it,  or  acknow- 
ledge a  judgment  or  statute,  and  then  levy  a  fine,  and 
settle  a  jointure  of  the  lands  upon  his  wife,  she  will 
hold  the  property  subject  to  those  charges,  because  the 
estate  tail  was  changed  into  a  base  fee  by  the  fine,  and 
barred  the  issue  in  tail,  and  that  fee  when  acquired, 
although  determinable  upon  a  failure  of  such  issue, 
strengthened  the  incumbrances,  and  let  them  in  upon 
that  inheritance  according  to  their  natures;  so  that 
they  having  a  legal  priority  to  the  claim  of  the  widow, 
she  consequently  can  only  take  her  jointure  subject  to 
those  demands,  and  which  she  is  intitled  to  redeem,  as 
'before  is  mentioned  (6). 

With  respect  to  the  wife's  title  to  interest  upon  the  interest 
arrears  of  her  jointure,  that  subject  has  been  already  ^jp^n  arrears 

J.  J  •  \  of  jointure. 

discussed  (c). 

The  law  so  far  protects  the  interest  of  the  jointress.  Jointress  not 

obliged  to 
disooyer  deed 
'  of  jointure 

till  Her  title 
(fl)  Cbap.  ix,  p.  372.      See  also  2  Ventr.  343.     Carpenter  v.  be  confirmed. 
Carpenter^  1  Vem.  440.  (6)  Goddard  v.  Complin^  1  Chan. 

Ca.  1 19.  (c)  %VJ,  p.  457,  and  see  3  Bro.  C.  C  493.  Forrest 

2.    3Atk.579. 
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•> 
that  she  will  not  be  obliged  to  discover  the  contents  of 

the  deed  under  which  her  estate  in  jointure  is  secured, 
until  her  title  be  actually  confirmed  by  decree ;  so  that 
the  mei'e  offer  of  confirmation  will  not  be  sufficient  to 
obtain  either  such  discovery,  or  the  production  of  the 
instrument. 

'     Thus  in  Leech  v.  Trollop  (a).  Lord  Hardwicke  said, 
he  did  not  take  it  to  be  the  practice  of  the  Court  of 
.   Chancery,  that  upon  an  ojffbr  to  confirm  a  widow's  join- 
ture,  the  plaintiff  was  intitled  to  have  the  discovery  by 
the  anmer  upon  that  offer,  but  by  the  decree ;  "  for 
suppose,"  said  his  Lordship,  ^^  that  the  plaintiff  claimed 
to  be  tenant  in  tail,  and  offered  to  confirm  the  jointure 
upon  discovery  of  the  deed,  and  died,  his  issue  in  tail 
would  not  be  bound  by  that  offer ;  the  act  must,  there- 
fore, hejirst  done,  and  not  the  discovery  had  by  the 
answer  upon  that  offer/' 
Wife's  fine         2*  The  law  allows  to  the  wife  during  the  marriage 
will  pws  her  ^^  power  either  to  pass  and  bar  the  whole  interest  in 

in1«erest  in 

jointure.        the  lands  settled  upon  her  in  jointure  for  her  life,  or  to 

charge  them  in  favour  of  her  husband,  by  concurring 

with  him  in  a  fine.     If  the  conveyance  in  which  she 

concurs  be  absolute,  the  following  distinction  must  be 

attended  to  in  regard  to  the  consequences  of  the  trans- 

Differenoe  to  action.      If  the  jointure  have  been  made  before  the 

wife  m  such    marriage,  and  she  join  in  such  a  fine,  she  will  have  ex- 

the  jointure    tinguished  lier  interest  in  the  lands  in  jointure,  and 

it  made  Af-     will  be  precluded  from  her  title  to  dower  in  the  residue 

when  after     of  her  husband's  freehold  estates ;  because  that  title  was 

marriage.       barred  by  the  jointure,  and  the  latter  was  extinguished 

by  the  fine ;  she  cannot,  therefore,  claim  either  of 
them  (li).  But  if  the  jointure  had  been  made  after  the 
marriage,  and  the  wife  joined  in  such  a  fine,  although 


(a)  2  Ves.  sen.  662.  See  also  I  Ves.  jun.  76 ;  and  Towers  t. 
Davys,  1  Vem.  479.  Petrc  v.  Petre,  3  Atk.  51  J.  Senhous^T. 
Earl,  2  Ves.  seti.  450.  (6)  Co.  Litt.  36  i. 
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she  would  be  barred  of  her  jointurei  she  might  never- 
theless claim  her  dower  out  of  the  other  freehold  lands 
of  her  husband ;  for  the  estate  in  jointure  being  in  this 
case  but  a  conditional  bar  of  dower,  viz.  upon  the  wife's 
consenting  to  it  after  her  husband's  death,  as  it  before 
appears  (tf),  she  may,  notwithstanding  the  fine,  disagree 
to  -the  jointure,  and  elect  to  take  her  dower  (b). 

For  the  same  reasons,  if  the  transaction  operated 
merely  as  a  charge  upon  the  estate  in  jointure  for  the 
husband's  benefit,  and  the  settlement  were  made  before 
the  marriage,  by  which  the  widow  was  deprived  of  her 
election  between  jointure  and  dower,  she  would  be  in- 
titled  to  have  the  lands  exonerated  out  of  her  husband's 

■ 

^assets,  as  it  has  been  before  shown  (c).  Butlif  the  join- 
ture had  been  made  ajier  the  marriage,  then^  she  might 
evade  the  incumbrance,  by  waiving  such  settlement  and 
electing  to  take  her  dower  (^d). 

But  although  the  concurrence  of  a  jointress  in  a  fine  ^O^^vnh*B 
will  in  general  bar  all  her  right  and  interest  in  and  out  prejudice 
of  the  settled  estate  (e),  yet  it  may  not  have  that  effect  "^* 
in  equity,  for  if  it  appeared  to  have  been  the  intention 
of  the  husband  and  wife  that  her  jointure  or  interest  in 
the  lands  should  not  be  affected  by  the  fine,  then  as 
against  him,  and  also  against  the  cohusee,  if  he  had 
notice  of  such  intention,  the  wife's  jointure  or  interest 
will  not  in  equity  be  prejudiced  by  such  fine.     As  in- 
stances of  these  two  points — 

A  jointure  was  settled  upon  a  woman  issuing  out  of 
some  houses  in  London,  which  were  burnt  down  j  she 
joined  her  hosband  in  a  fine  of  them  to  create  a  long 
term  for  raising  money  to  rebuild  them :  and  it  was 
adjudged  that  she  should  have  her  jointure  out  of  the 
reserved  rent  of  the  houses,  and  that  the  fine  did  not 


(<i)  See  mpra,  seet.  1,  p.  468.  (4)  Dyer,  358  *.  1  Bulstr. 

173.    1  Leon.  286.  (c)  See  chap.  4.  {d)  Vide  nipra, 

p.  415,  et  8«q.  (<)  Pre.  Ch.  333. 
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affect  it  (a).  The  Court  there  held,  that  as  the  fine 
was  levied  for  a  particular  purpose,  viz.  to  raise  the 
term,  it  should  enure  to  none  else ;  and  that  the  rent 
should  not  be  subject  to  the  husband's  debts  or  charges 
since  the  jointure  was  made  (&). 

And  in  SoU^  v.  Whitfield  (c),  the  wife's  jointure  was 
an  annuity  of  50L  issuing  out  of  particular  lands.  She 
and  her  husband  levied  a  fine  of  those  lands  to  a  mort- 
gagee, who  had  notice  of  the  annuity,  it  being  excepted 
in  the  mortgage.  The  Court  decreed  that  the  annuity 
was  not  extinguished  by  the  fine,  because  it  appeared 
that  it  was  not  the  intention  of  the  parties  to  destroy  it. 
Bar.  S«  As  to  what  will  be  a  bar  of  the  wife's  jointure. 

Fine  by  hus-  besides  her  extinguishment  of  it  by  fine  or  recovery ;  if 
with  pi^^  ^^^  husband  alone  levy  a  fine  with  proclamations  of  the 
damations      settled  lands,  and  the  widow  do  not  within  five  years 


may  bar 


te  8  loin-     ^^^  ^*^  death  enter  upon  them,  and  proceed  to  avoid 
tore,  the  fine  in  the  manner  mentioned  in  a  preceding  chap- 

ter {d)r  she  will  be  barred  of  her  jointure.  But  the 
wife  being  disabled  during  the  coverture  to  relinquish 
or  part  with  any  interest  in  real  estate,  except  by  fine 
but  no  act  of  or  recovery,  (as  it  has  been  shewn)  she  cannot  by  any 
^Mmr-  ^^  i^pais  prejudice  or  bar  herself  of  her  title  to  her 
riage  will  jointure :  if,  then,  the  jointure  be  secured  by  a  bond, 
«ffert^*       and  she  cancel  or  deliver  it  up  (^),  or  otherwise  than 

by  fine  or  recovery,  attempt  to  release  or  convey  her 


(a)  Brend  v.  Brend,  1  Vera.  2  J  3.     2  Ch.  Ca.  99.  161,  ante,  p. 
155.  (6)  1  Skin.  238.  (c)  Rep.  Temp.  Pinch.  277.  See 

alaoNaylorv.  Baldwin^  1  Chan.  Rep.  130>  8to.  ed.  Cotton  v.  Cot- 
ton, ibid.  Yol.  2.  p.  138.  On  this  subject  see  also  atUe,  chap.  4,  sect.  3. 
The  roles  there  laid  down  as  to  the  effect  of  a  fine  of  the  wife's  estate 
levied  for  the  purpose  of  confirming  a  mortgage^  are  equally  appli- 
cable to  a  fine  of  jointure  lands.  See  1  Bligh,  1 26,  and  Hill  ▼. 
Bishop  of  Bristol^  2  Dick.  526.  As  to  the  effect  of  a  fine^  levied  fiir 
a  particular  purpose^  on  the  wife's  right  to  dower^  see  post,  chap.  11, 
sect.  3.  (d)  Supra,  p.  64.  (e)  Beard  v.  Nutthall^  1 

Vem.  427. 


Sect.  SA  Jointures.  528 

jointure  in  her  husband's  lands,  such  methods  will  be 
ineffectual  for  the  purpose  (^). 

4f.  When  the  jointure  of  the  widow  is  for  life,  and  it  Porf«tiure. 
is  not  made  without  impeachment  of  waste,  if  she  com*  By  wilfnl, 
mit  waste,  that  will  be  a  forfeiture  of  her  estate,  for  it  ®5  P«™f - 
IS  mconsistent  with  the  nature  of  her  interest,  and 
ruinous  to  the  owner  of  the  inheritance.     And  it  also 
seems,  that  she  is  equally  answerable  for  permissive 
waste  since  the  statutes  of  Marlbridge,  52  Henry  the 
third,  chap.  23,  and  of  Glocester,  6th  Edward  the  first, 
chap.  5,  as  appears  from  what  has  been  said  upon  this 
subject  in  the  last  chapter  (6). 

If  the  iointress  aliene  the  estate  by  a  common  law  By  aliena- 
conveyance  for  a  longer  period  than  the  term  of  her 
own  life,  that  also  will  be  a  forfeiture.     Suppose  her, 
then,  to  grant  a  lease  with  livery  for  the  life  of  the 
lessee ;  by  such  act  she  exposes  herself  to  the  loss  of 
her  jointure.    So  also  if  she  accept  a  fine  sur  conusance  By  accept- 
de  droit  come  ceo,  &c. ;  or  if  she  confess  an  action  ^^     * 
brought  by  a  stranger  for  the  recovery  of  the  inherit-  or  confession 
ance,  such  acceptance  and  admission  will  incur  a  for-  ^  ^  action, 
feiture  of  her  jointure  (c). 

But  the  wife's  elopement,  and  living  in  adultery  with  Not  by 
another  man,  will  not  be  a  forfeiture  of  her  jointure,  ^^^l!?!jj! 
whether  such  provision  be  made  by  a  complete  deed,  or 
be  executory  only,  as  by  articles ;  in  which  latter  in- 
stance, as  it  has  been  before  observed,  she  may,  not- 
withstanding such  misconduct,  compel  a  performance 
of  them  in  a  Court  of  Equity ;  because  there  is  no  law 
which  deprives  her  of  her  jointure  for  the  commission 
of  that  crime  (rf). 

With  respect  to  forfeiture  arising  from  the  miscon-  ^^  |jy  ^^g. 

duct  of  the  husband,  none  of  his  acts  can  prejudice  her  band's  felony 

or  treason. 

(d)  Hob.  225.  (b)  Supra,  p.  419.         (c)  Supra,  p.  423; 

and  see  cbap.  xii.  sect.  2.  (d)  Sidney  v.  Sidney^  S  P.  WilL 

269.    Blonnt  v.  Winter,  3  P.  W.  276,  eA  by  Cox.    Seagrave  v. 
Scagrave,  13  Ves.  439. 


594  Jointures.  [Chap.  10. 

right  to  her  jointure,  for  he  can  only  forfeit  that  in- 
terest which  belongs  to  him ;  so  that  neither  his  felony 
nor  treason  will  affect  her  title  to  the  property  in  set- 
tlement (a)« 

The  widow's  power  over  her  estate  in  jointure  by 
alienation,  so  as  to  prejudice  her  issue,  is  the  subject  of 
the  twelfth  chapter,  to  which  the  reader  is  referred. 


(a)  Co.  litt.  37 a;  and  see  stat.  54  Geo.  3^  c.  145, 
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CHAPTER  XI. 

HOW  DOWER  MAY  BE  PREVENTED  OR  BARRED 
BY  OTHER  MODES  THAN  JOINTURES. 

Having  in  the  preceding  chapter  fully  entered  into 
the  considerations  of  jointures,  the  usual  methods  by 
^'  which  dower  is  prevented  from  arising,  we  shall  pro- 
ceed to  consider  by  what  other  modes  that  title  may 
not  only  be  prevented,  but  barred  and  forfeited.  This 
will  be  attempted  in  the  following  sections : — 

I.  By  limitations  in  purchase  deeds. 

II.  By  assignment  of  terms  for  years  in  trust  for 
the  purchaser. 

HI.  By  bars  ejffected  by  husband  and  wife  after 
marriage^  viz. 

1.  By  husband  and  wife  jointly ^  and  the  effect 
of  his  covenant  that  his  wife  shall  join  him  in 
levying  a  fine. 
%.  By  the  husband  singly. 

3.  By  the  W{fe  singly  during  the  marriage  ;  and 

4.  By  her  qfier  marriage : — under  which  head 
will  be  considered  the  wife?s  acceptance  of  a 
collateral  satisfaction  under  her  husband^s 
will. 

I.  As  to  the  limitations  in  purchase  deeds .  in  order  Limitatioiia ' 

to  prevent  the  title  of  dower.  ^^towe- 

Many  are  the  devices  which  have  been  invented  for  vent  dower 
the  purpose  of  barring  dower ;  and,  with  the  exception  ^^^^^id*'®^ 
after  mentioned,  none  have  been  found  to  answer  the 
end  proposed  without  being  attended  in  other  respects 
with  hazard  and  inconvenience,  as  will  appear  in  the 
sequel. 
The  first  limitation  contrived  to  bar  dower  was  "  to  lu^Jf^^ 

tauuicj. 
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the  purchaser  and  his  trustee  and  thei?*  heirs ;  but  as 
to  the  estate  of  the  trustee  and  his  heirs  in  trust  for  the 
purchaser  and  his  heirs/'  The  effect  of  that  limitation 
was  to  vest  a  legal  joiJit-tenanctf  in  fee  in  the  husband 
and  his  trustee,  with  the  beneficial  interest  of  the  trus- 
tee's share  in  the  purchaser.  It  has  been  before  shown, 
that  the  widow  of  a  joint-tenant  is  not  intitled  to 
dower  (a);  so  that  whilst  that  estate  continued,  no 
title  to  dower  could  arise;  but  this  hazard  attended 
-  the  limitation,  that  if  the  husband  survived  his  trustee, 
by  which  event  he  would  become  sokly  seised  of  the 
legal  inheritance,  the  right  of  dower  would  have  im- 
mediately attached  to  that  seisin.  This  method,  there- 
fore, to  exclude  dower  was  defective. 
2.  A  trust.  The  improvement  grafted  upon  that  limitation,  and 

suggested  by  the  skill  and  ingenuity  of  conveyancers, 
was  as  follows,  viz.  "  to  the  purchaser  and  his  trustee, 
and  the  heirs  of  the  trustee,  in  trust  for  the  purchaser ;" 
or  "  to  the  trustee  and  his  heirs,  in  trust  for  the  pur- 
chaser and  his  heirs."     In  the  first  case  the  joint- 
tenancy  is  continued,  but  the  risk  of  letting  in  dower, 
if  the  husband  were  the  survivor,  is  guarded  against  by 
vesting  the  legal  inheritance  in  the  trustee,  and  which 
observation  is  equally  applicable  to  the  second  instance ; 
so  that  the  husband  being  seised  of  the  trust  of  the  in- 
heritance only  during  the  marriage,  to  which  ispecies 
of  interest  a  right  of  dower  does  not  attach,  as  has 
been  before  noticed  (6),  these  improved  limitations  ad- 
vanced one  step  farther  towards  the  maturing  a  clause 
which  might  with  safety  be  used  in  conveyances  to 
purchasers,  in  order  to  exclude  dower ;  but  as  to  the 
first,  so  to  the  two  succeeding  limitations,  serious  ob- 
jections arose.     The  trustee  might  die  without  an  heir, 
and  then  the  estate  would  escheat  to  the  crown.     Or 
suppose  the  trustee  to  leave  an  heir,  that  person  might 


(fl)  Supra,  p.  366.'  (fi)  Supra,  p.  554. 
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be  a  minor,  a  married  woman,  or  a  lunatic,  fte.  in  which 
cases  it  might  be  difficult,  and  it  would  be  expensive 
to  procure  from  such  person  the  proper  conveyance  of 
the  legal  fee-simple.     Independently  of  these  incon- 
veniences, if  the  trustee  made  a  will  sufficient  to  pass 
his  freehold  property,  it  might  be  so  uncertainly  framed 
as  to  render  a  suit  in  Chancery  indispensable  to  settle 
the  question,  whether  the  trust-estate  did  not  also  pass 
with  his  own  property,  which  might  be  so  devised  as  to 
make  a  fine  or  recovery,  or  even  an  act  of  parliament, 
necessary  to  procure  a  conveyance  of  the  legal  inherit- 
ance.    The  objections,  therefore,  to  the  adoption  of 
these  limitations,  were  such  as  to  induce  a  perseverance 
in  the  attempt  to  frame  a  more  eligible  limitation  in 
these  cases.     The  vesting  of  the  legal  fee  in  a  trustee 
was  abandoned  for  the  above  reasons,  and  resort  was 
had  to  the  doctrine  of  powers  and  the  statute  of  uses. 
The  object  now  was  to  give  to  the  purchaser  full  do- 
minion ova"  the  legal  inheritance,  and  at  the  same 
time  to  defeat  his  wife's  title  to  dower.     In  order  to  3.  By  ip- 
effisct  this  purpose  a  limitation  was  framed  thus :  "to  ^^^^** 
such  uses  as  the  purchaser  shall  appoint,  and  until  ap-  powers, 
pointment,  to  the  use  of  himself  and  his  heirs ;"  or  in 
this  manner,  "  to  the  use  of  the  purchaser  for  life,  and 
after  his  death,  to  such  uses  as  he  shall  appoint ;  and 
for  want  of  appointment  to  the  use  of  his  right  heirs.^ 
The  principle  upon  which  these  limitations  were  con- 
sidered  a  sufficient  security  against  dower,  was  the  pur- 
chaser's liberty,  by  executing  his  power,  to  defeat  not 
only  the  fee  of  which  he  was  actually  seised,  deter- 
minable by  his  appointment,  but  also,  as  it  was  sup- 
posed, his  widow's  right  to  endowment,  which  com- 
menced with  that  seisin ;  for  since  the  appointee  claims 
the  same  priority  as  if  he  had  been  actually  named  in 
the  purchase-deed,  his  title  was  supposed  to  over-reach 
the  husband's  seisin,  and,  as  it  was  conceived^  all  rights 
and  incidents  annexed  to  it.     But  this  effect  of  the 
appointment,  so  far  as  relates  to  dower,  has  been 
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doubted;  because  that  title  having  once  attached,  it 
was  supposed  that  the  law  would  continue  the  right, 
and  not  suffer  the  husband  by  his  own  act  to  defeat  it ; 
also  that  it  was  not  in  his  power  to  displace  the  title 
which,  not  he,  but  the  law  created ;  and  that  such  a 
power  and  appointment  did  not  resemble  a  condition 
annexed  to  the  gift  of  an  estate  to  the  husband  in  fee 
(where  the  entry  of  the  donor  for  a  breach  of  the  con- 
dition,  by  revesting  in  him  his  original  estate,  necessarily 
defeats  ab  initio  the  husband's  seisin,  with  all  its  incidents, 
as  it  has  been  before  observed  (a)  ),  but  that  the  case  was 
more  analogous  to  the  supersession  or  determination  of 
his  estate ;  where,  although  his  interest  ceases,  still  the 
right  to  dower  continues ;  instances  of  which .  have 
been  given  in  a  prior  chapter  (6).  In  addition  to  this 
uncertainty  as  to  the  effect  of  the  limitation,  it  was 
attended  with  danger,  for  if  the  power  were  destroyed 
(to  which  it  is  liable,  by  any  act  of  the  purchaser)  there 
,  could  be  no  question  upon  the  right  of  his  widow  to 
tiona  now  in  ^i^dowment.  This  form,  therefore,  gave  place  to  the 
uBe.  two  forms  of  limitations  now  in  practice,  which  are 

**  to  such  teses  as  the  purchaser  shall  by  deed,  &c.  ap- 
point, and  in  default  of  appointment  to  the  use  of  him- 
self for  life  without  impeachment  of  waste,  and  from 
and  after  the  determination  of  that  estate  in  his  life- 
time by  forfeitui'e  or  otherwise,  to  the  use  of  a  trustee 
and  his  heirs,  or  his  executors  and  administrators, 
during  the  purchaser's  life  in  trust  for  him  for  life; 
and  from  and  after  the  determination  of  the  estate  so 
limited  in  use  to  the  trustee  and  his  heirs,  or  his  exe- 
'     .    cutors  and  administrators,  during  the  purchaser's  life. 


(a)  Supra,  p.  38.  (6)  Supra,  p.  39^  and  tee  Cox  ▼.  Chamber- 
lain, 4  Ves.  637,  and  WQde  v.  Fort,  4  Taunt.  337-^45  ;  sed  vide 
the  dicta  of  Heath,  J.  in  Cave  ▼.  Holfbrd,  3  Ves.  657,  and  of  Lord 
Eldon  in  Maundrell  v.  Maundrell,  10  Ves.  263 — 266.  It  has  since 
been  decided  that  the  appointment  defeats  ihe  wife's  title  of  dow«r, 
Ray  y.  Pong,  cited  ante,  p.  366. 
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to  the  use  of  the  purchaser  his  heirs  and  assigns  for 
ever/'  The  other  form  is,  "  to  such  uses  as  the  pur- 
chaser shall  by  deed  or  will  appoint ;  and  for  want  of 
appointipent  to  the  use  of  a  trustee  his  heirs  and  assigns, 
or  executors  and  admiuistrators,  during  the  life  of  the 
purchaser,  in  trust  for  him,  and  subject  thereto,  to  the 
use  of  the  purchaser  his  heiri^  and  assigns  (a)/' 

The  legal  effects  of  these  two  forms  of  limitations  Their  legal 
are  these : — In  the  first  of  them,  the  husband  is  seised  ^^  ^' 
of  a  remainder  in  fee  expectant  upon  his  own  life  j  the 
union  of  which  two  estates,  and  the  consequent  seisin 
of  the  inheritance,  is  prevented  by  the  interposed  free-* 
hold  pur  autre  vie  in  the  trustee ;  so  that  the  husband 
is  not  actuallt/  so  seised  of  the  legal  fee  as  to  give  a 
right  to  dower,  as  it  has  been  before  shown  (^).  In 
the  second  form  of  limitation,  the  husband  takes  only 
a  trust  estate  for  his  life,  the  legal  freehold  pur  autre 
tne  being  vested  in  the  trustee,  with  remainder  to  the  ^ 
use  of  the  purchaser  in  fee.  The  trust  estate  foi*  life 
and  the  legal  remainder  in  fee,  being  non  ejusdem 
generis^  cannot  unite  so  as  to  vest  the  actual  seisin  of 
the  inheritance  in  the  husband,  upon  which  a  title  to 
dower  can  attach ;  but  in  this,  as  well  as  in  the  other 
form  of  limitation,  he  has  complete  dominion  over  the 
inheritance,  and  he  is  secured  against  all  the  inconve- 
niences before  mentioned  to  attend  the  preceding  limi- 
tations framed  so  as  to  prevent  dower ;  and  upon  his 
death  the  legal  estate  of  inheritance,  if  not  disposed  of, 
will  descend  to  his  heir. 

II.  On  the  necessity  of  the  assignment  of  outstand- 
ing terms  to  a  trustee  for  the  purchaser,  in  order  to 
prevent  the  widow's  title  to  dower. 


{a)  The  latter  is  the  limitation  now  in  general  use^  with  some 
slight  variations^  as  to  which  see  Park  on  Dower,  p.  83,  tt  seq. 
Sogden  on  Powers,  p.  195,  note.  (h)  Supra,  p.  360.    Fcnr 

the  form  of  a  oonyeyance  to  uses  to  bar  dower,  see  Append.  No.  10, 
Vol.  ii. 
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No  distinc- 
tion in  equity 
between     i 
terms  as- 
signed and 
not  assigned 
to  attend  the 
inheritance. 


Principle 
upon  which 
widow  is 
aided  in 
equity 
against  an 
heir  or  de- 
visee. 


In  a  former  chapter  it  was  noticed  that  a  widow  was 
intitled  to  have  an  outstanding  satisfied  term  removed 
out  of  her  way  by  the  aid  of  a  Court  of  Equity,  as 
against  an  heir  or  devisee,  and  that,  if  the  term  were 
not  satisfied,  she  might  redeem  it  and  hold  the  estate 
until  she  was  repaid  the  money  she  disbursed  beyond 
her  contributive  share,  and  the  consideration  of  her 
equity  against  a  purchaser  of  the  estate  from  her  hus- 
band was  postponed  for  consideration  to  this  section  (a). 
It  will  appear  in  the  sequel,  that  the  wife's  equity  is 
the  same  against  the  purchaser  who  neglects  to  secure 
himself  against  it  by  procuring  an  assignment  of  the 
term  for  his  own  benefit. 

The  reader  will  observe  that  there  is  no  distinction 
in  equity  between  a  satisfied  term  outstanding  and  not 
expressly  assigned  to  attend  the  freehold  and  inherit- 
ance, and  a  term  so  assigned ;  for  although  at  law  all 
terms  are  considered  as  terms  in  gross,  so  as  that  at  law 
every  existing  term,  without  regard  to  the  object  for 
which  it  was  created,  prevents  a  dowress  from  having 
any  legal  benefit  from  her  recovery  in  dower,  whilst  it 
continues,  yet  in  equity  the  purpose  for  which  the 
term  was  created  and  subsisting  is  regarded.  When, 
therefore,  the  trust  or  purpose  is  satisfied,  the  owner- 
ship of  the  term  belongs  in  equity  to  the  owner  of  the 
freehold  and  inheritance,  whether  it  be  declared  by 
th<)  original  conveyance  to  attend  the  inheritance  or  not. 
The  trustee  holds  the  term  for  the  benefit  of  the  pro- 
prietor of  the  fee,  it  is  considered  a  part  of  the  inhe- 
ritance, yet  not  merged,  but  so  attendant  upon  the  fee 
as  to  follow  and  accompany  it,  and  every  right  and  in- 
terest growing  out  of  it  either  by  opei^ation  of  law^  or 
by  the  agreement  of  the  parties.  When,  therefore, 
dower  arisei^,  the  term  in  a  proportion  is  just  as  much 
attendant  upon  that  interest  growing  out  of  the  inhe- 


(fl)  Supra,  p.  372. 


Sect.  2.]  prevented  or  barred.  f)^\ 

ritance  during  the  husband's  life.  It  is  upon  this 
principle  thut  the  heir,  although  he  can  avail  himself  ' 
of  the  term  at  law,  is  not  permitted  in  equity  to  defeat 
by  it  the  widow's  claim  to  dower,  for  she  having  a 
certain  quantity  of  interest  in  the  inheritance,  a  Court 
of  Equity  considers  her  to  have  a  correspondent  interest 
in  the  term.  Such  is  the  widow's  equity  against  the 
husband's  heii*  or  devisee  (a). 

The  next  inquiry  is,  concerning  the  widow's  equity 
in  this  respect  against  a  purchaser  of  the  estate  from 
her  husband,  where  there  is  such  a  term. 

If  the  husband  be  the  only  party  to  the  conveyance  And  the 
nothing  passes  but  the  estate  that  he  had,  i.  e.  an  estate  ^®  P™" 
of  freehold  and  inheritance  subject  to  dower.     The  applies  as 
same  principle,  therefore,  which  intitles  the  widow  to  against  a 
relief  against  the  heir,  applies  to  the  case  of  a  pur-  ^^^      ^' 
chaser,  who  stands  precisely  in  the  husband's  {>lace. 
Such,  then,  is  the  purchaser's  title  in  regard  to  the 
freehold ;  and  the  circumstance  of  an  outstanding  term 
does  not  improve  that  title ;  for  such  a  term  accom- 
panies the  freehold  and  inheritance  in  the  mode  and 
manner  in  which  it  was  attendant  upon  the  same,  be- 
Jbre  the  inheritance  was  conveyed.     The  term  being 
a  mere  accessary,  the  operation  of  the  conveyance  of 
the  freehold  upon  it  is  purely  derivative  and  conse- 
quential ;  and  it  is  impossible  that  a  greater  interest 
can  be   incidentally  acquired  under  the  term  than 
directly  in  the  freehold.     Hence  upon  principle  as  well 
as  authority  it  may  be  considered  as  a  general  rule : — 

That  if  a  purchaser  merely  take  a  conveyance  of  the  So  that  if  he 
freehold  and  inheritance,  and  there  being  an  outstand-  ^^^^^1  *«*^« 

.       .  .  .  a  convey- 

ing satisfied  term,  he  permits  it  to  continue  in  statu  anceofthe 

quo  during  the  vendor's  life,  his  (the  vendor's)  widow,  ^^^\  the  ven- 

as  incident  to  her  title  to  dower  in  the  freehold  prior  will  be  dow- 

to  the  purchase,  and  her  equitable  interest  in  the  term,  ^^^®  notwith- 

*■  standing  the 

term. 

(a)  7  Ves.  577,  578. 

M  M  2 
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will  be  intitle4  to  the  assistance  of  a  Court  of  Equity 
against  such  a  purchaser,  to  prevent  him  setting  it  up  at 
law  in  bar  of  her  dower,  or  to  the  decree  of  that  Court, 
for  an  assignment  of  her  dower  {a). 

Since,  then,  the  widow's  interest  in  a  term  in  respect 
of  her  right  to  dower,  prior  to  the  commencement  of 
the  purchaser's  title,  intitles  her  to  a  precedency  to 
his  claim  under  his  purchase,  it  is  obvious  that  his  pro- 
curing an  assignment  of  the  term  to  a  person  in  trust 
for  him,  cannot  upon  principle  give  to  him  any  further 
advantage  over  the  widow's  right  than  he  was  intitled 
Contra,  if  he  to  previously  to  such  assignment ;  yet  it  is  firmly  settled, 
procure  an      that  if  he  take  an  assignment  of  the  term,  it  will  protect 
o^C^tinin     ^^™  against  the  widow's  title  (&)•      The  only  solid 
in  trust  for     ground  for  giving  such  an  effect  to  the  assignment  is, 
^™     *         the  danger  of  shaking  titles  by  denying  that  effect  to 
an  established  mode  of  securing  purchasers  against  the 
claims  of  dower  (c*). 
And  al«  The  purchaser  will  be  equally  protected  although  he 

though  he      j^j^^g  notice  at  the  time  of  the  assignment  of  the  widow's 

had  notice  of    .  ,  ,  t       i  •  •  •    i 

the  title  to     title  to  dower.     In  this  respect  the  widow  is  less  pro- 
dower,  tected  than  other  incumbrancers ;  for  the  operatioti  rf 

an  assignment  in  protecting  subsequent  against  prior 
interests,  depends  upon  the  purchaser  obtaining  it  bond 
Jide,  without  notice  of  the  title  against  which  4ie  sets  it 
up ;  so  that  if  the  purchaser  be  affected  with  notice 
when  he  takes  the  assignment,  it  will  be  of  no  service 
to  him  as  against  prior  incumbrancers.  In  order  to 
illustrate  this :  suppose  a  mortgage  to  be  made  of  the 
inheritance  of  an  estate,  that  was  subject  to  a  prior 
mortgage,  but  of  which  the  second  mortgagee  has  no 


(a)  See  Maundrell  y.  Maundrell,  7  Ves.  567.  10  Ves.  246.  S.  C 
(i)  2  Atk.  209.  Lady  Radnor  v.  Vanderbendy,  Show.  ParL  Cft. 
^9,  S.  C.  1  Vern.  179—356.  2  Freem.  211.  Prec  m.Ch.65. 
2  Gh.  Ca.  1 72.  Swannock  v.  Lifford,  Ck>.  Litt.  208,  a.  Amb.  6. 
2  Atk.  208.  See  the  form  of  snch  an  assignment,  in  Append. 
No.  1 1.  vol.  ii.  (c)  See  the  three  cases  last  referred  to. 
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notice,  if  he  procure  an  assignment  to  a  trustee  (ot 
himself  of  a  term  satisfied,  or  a  term  not  satisfied  ac- 
cording to  the  later  cases,  he  may  protect  himself 
against  the  first  mortgage  (a).  But  if  he  had  notice  of 
the  first  mortgage  before  payment  of  his  purchase 
money,  the  assignment  would  afibrd  him  no  protection, 
nor  obtain  for  him  any  preference.  In  principle,  there 
is  no  distinction  between  the  above  cases  and  that  of 
dower,  nevertheless,  the  authorities  have  determined 
that  notice  by  the  purchaser  at  the  time  he  took  the 
assignment,  that  the  vendor's  widow  had  a  title  to 
dower,  shall  not  preclude  his  defeating  by  it  such 
title  C^).  There  being  no  rational  principle  for  a 
distinction  between  the  two  cases,  the  authorities  were 
founded  upon  the  practice  of  conveyancers,  and  the 
general  inconvenience  which  would  have  teen  felt  by 
disturbing  titles  founded  upon  such  practice.  Lord 
Eldon^  in  Maundrell  v.  Maundrell  (c),  concluded  his 
judgment  upon  this  subject,  in  the  following  words : 

"  Upon  the  whole  I  mean  not  to  say,  for  it  is  im-' 
possible  to  say  with  confidence,  there  is  any  great  dif- 
ference in  principle  upon  the  case  of  the  dowress,  that 
she  stands  as  an  owner  of  the  inheritance  contradi- 
stinguished from  every  other  owner,  so  that  notice  of 
the  title  which  will  protect  every  other  interest  in  the 
inheritance,  shall  not  protect  her ;  yet  nothing  shall 
protect  her  but  the  circumstance  that  the  purchaser 
has  omitted  to  take  an  assignment  of  the  term  to  be 
attendant  upon  the  inheritance  in  that  very  transaction^ 
though  the  term  has,  in  a  prior  transaction,  been  de- 
clared attendant  upon  the  inheritance ;  hwiLord  Hard- 
wicke,  in  the  case  of  Swannock  v.  Liffbrd^  takes  the 
House  of  Lords  to  have  so  decided,  upon  the  ground. 


(a)  WiDeu^by  r.  WiUoughby,  1  Term  Rep.  763.  {b)  Radnor 
T.  Vanderbendy^  and  Swannock  v.  Lifford^  before  referred  to. 
(c)  10  Ves.  272. 
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that  in  those  very  circumstances,  and  that  precise  case, 
the  Court  is  bound,  not  by  a  principle  upon  which  it 
can  well  reason,  but  by  a  practice  of  conveyancers  found 
too  inveterate,  and  that  to  that  length  it  will  go,  and 
not  farther.'* 

A  mortgagee  is  a  purchaiter  within  this  privilege :  if, 
therefore,  he  procure  the  assignment  of  an  outstanding 
satisfied  term,  it  will  protect  his  security  from  the 
dower  of  the  mortgagor's  widow  (a). 

1  shall  conclude  this  section  with  a  quotation  from 
Lord  Hardwicke's  judgment,  in  Hill  v.  Adams,  re- 
ported in  Atkins  (/;),  under  those  names,  but  in 
Ambler  (c),  by  the  name  of  Swannock  v.  Lifford: 
"  Since  the  case  oi  Radnor  v.  Vanderbendy,  it  is  a 
settled  rule  of  the  Court,  that  if  a  purchaser  take  in  a 
term  precedent  to  the  right  of  dower,  whether  it  be  a 
satisfied  term,  or  mon^y  paid  for  it,  it  is  a  bar  to  the 
wife's  dower ;  but  if  the  mortgage  subsist  at  the  hus- 
band's death,  his  widow  may  redeem  and  intitle  herself 
to  dower ;  or  if  the  husband  pay  off  the  mortgage  and 
take  an  assignment  of  the  term  to  attend  the  inherit- 
ance, and  die  seised,  his  widow  will  also  be  intitled  to 
dower ;  but  that  if  a  purchaser  come  in  atler  the  mort- 
gage is  paid  off,  and  the  death  of  the  husband,  and 
take  an  assignment  of  the  term,  such  assignment  ¥rill 
prevent  dower  (rf)/' 

[In  a  late  case(e)  the  husband  was  seised  in  fee 
subject  to  three  terms  of  years  vested  in  a  trustee  to 
attend  the  inheritance :  the  trustee  dying,  the  terms 
became  vested  in  the  wife  (who  was  his  sister)  as  his 
administratrix.  The  husband  became  bankrupt,  and 
his  assignees  having  contracted  to  sell  the  estate,  filed 
a  bill  to  compel  the  purchaser  to  perform  the  contract, 


(/i)  Wynn  v.  V^Tilliaiiis,  5  Ves.  130.  (A)  2  Atk.  209. 

(c)  P.  6.     S.  C.  Ck>.  Litt.  208,  note  1 .  (</)  See  also  1  Mad. 

6 1 5,  6 1 7,  6 1 8.  (e)  IMole  v.  Smith,  4th  April,  1 822.    Re- 

ported  in  a  prcmus  stage  of  the  cause,  1  Jac.  and  Walkt  M5. 
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and  praying  tbat  the  bankrupt  and  his  wife  might 
assign  the  terms  in  trust  for  the  purchaser.     The  ques- 
tions were,  whether  they  could  be  compelled  to  assign,  A  purcliaser 
and  whether  the  purchaser  was  bound  to  accept  a  title  ^p^^^-jti^ 
depending  on  the  terms  only  as  a  protection  against  protected 
dower.     During  the  progress  of  the  suit,  but  after  a  ^^^  ^^^ 
decree  for  a  reference  of  the  title,  and  an  inquiry  as  to 
the  right   to   dower,  the  husband  died.     The  Lord 
Chancellor  decided  in  favour  of  the  plaintiff's  :  he  con- 
sidered that  if  the  husband  had  himself  sold  the  estate 
he  might  have  called  upon  his  trustee  to  assign  the 
terms  to  a  trustee  for  the  purchaser :  his  assignees  had 
the  same  right  as  himself,  and  the  widow  could  not 
stand  in  a  better  situation,  because  the  ordinary  had 
granted  administration  of  the  trustee's  effects  to  her, 
when  he  might  have  granted  it  to  another  person. 

If  the  term  be  assi^nied  after  the  death  of  the  hus-  Effect  of 
band,  it  seems  to  be  open  to  doubt  whether  the  effect  ^^I^^*° 
will  be  to  bar  the  wife's  right  to  dower.     The  passage  after  the 
quoted  above  from  Lord  Hardxcicke's  judgment  in  J^^^"*** 
Hill  V.  AdamSf   if  taken  literally,   imports  that  an 
assignment  after  the  husband's  death  would  be  suf- 
ficient ;  but  it  has  been  suggested  {a%  that  a  word 
has  beeii  omitted  by  a  typographical  error,  and  that 
it  should  be  read  thus :   'Mf  a  purchaser  comes  in 
after  the  mortgage  is  paid  off;  and  be/ore  the  death  of 
the  husband,  and  takes  an  assignment  of  the  term, 
that  will  prevent  dower."     There  seems  to  be  great 
reason  for  this  supposition :  the  alteration  makes  the 
language  more  correct,  and  renders  the  passage  con- 
sistent with  the  report  of  the  same  case,  in  Afr.  Butler^s 
notes  to  Co.  Litt.,  according  to  which  the  observations 
of  Lord  Hardwicke  apply  throughout  to  the  case  of  a 
purchase  carried  into  effect  during  the  husband's  life. 
In  Wynn  v.  Williams  (Jb\  where  the  assignment  was 


(a)  See  Mr.  Coventry's  note  to  Powell  on  Mortgages^  vol.  1, 
^  p.  486.  (6)  5  Ves.  134. 
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subsequent  to  the  husband's  death,  it  was  held  that  the  . 
widow's  right  was  defeated ;  but  the  point  does  not 
appear  to  have  been  particularly  adverted  to,  and  the 
case  was  involved  in  some  specialties.  In  Molt  ▼. 
Smith  the  decision  was  subsequent  to  the  husband's 
death,  but  the  suit  had  been  commenced,  and  a  decree 
made  in  his  lifetime.  A  modem  writer  of  distinguished 
learning,  considers  that  the  assignment  in  order  to  bar 
dower,  must  be  completed  during  the  coverture  (a), 
and  this  opinion  seems  to  be  most  consistent  with  the 
principle  established  by  the  case  ofMaundrellv.  Maun- 
drelL  It  is  clear  from  that  decision  as  well  as  from 
Swannock  v.  Liffbrd,  that  if  the  term  be  not  assigned 
at  the  husband's  death,  the  widow  is  intitled  to  claim 
her  dower  as  against  the  purchaser ;  if  so,  she  has  then 
a  preferable  right  to  the  benefit  of  the  term,  and  sup- 
posing the  purchaser  to  have  notice,  it  would  seem  to 
follow  that  that  right  could  not  be  displaced  by  the 
voluntary  act  of  the  trustee  in  assigning.] 

III.  With  respect  to  bars  of  dower  by  husband  and 
wife  jointly,  or  singly,  after  the  marriage  : 

1.  What  acts  by  them  jointly  will  have  the  above 
effect. 

It  has  been  shown,  that  a  jointress  may  absolutely 
or  partially  convey  or  incumber  her  estate  in  jointure, 
by  concurring  with  her  husband  in  a  fine  or  recovery  (A). 
The  same  rule  prevails  in  respect  of  her  inchoate  right 
to  dower,  although  at  one  time  her  power  to  do  so  was 
doubted. 

If,  therefore,  the  husband  and  wife  came  in  as 
vouchees  in  a  common  recovery,  the  voucher  of  the 
wife  will  extinguish  her  title  to  dower. 

So  also  if  the  husband  sell  his  estate  and  he  and 
his  wife  join  in  levying  a  fine  sur  conusance  de  droit' 
come  ceOf  &c.  it  will  bar  her  right  to  dower ;  for  there 


(a)  Preston  on  Abstracts,  vol.  3,  p.  380. 


(i)  See  p.  520. 
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could  be  no  other  reason  for  her  concurrence  in  the 
above  acts,  than  to  de9troy  such  right,  since  she  had 
no  other  interest  in  the  property;  and  the  methods 
adopted  for  the  purpose  were  sufficient  (a). 

If,  however,  the  fine  be  levied,  or  the  recovery  be  Except  le- 
sufiered  for  a  particular  purpose,  as  to  raise  a  term  of  fere^Tor  a* 
years,  or  to  create  a  charge  upon  the  estate,  the  opera-  partial  pur- 
tion  of  the  fine  at  law,  as  well  as  in  equity,  will  be  re-  ^^^^  ^^ 
fitricted  to  that  partial  object.  not  declared. 

Suppose,  then,  the  husband  and  wife  to  grant  a  rent 
out  of  the  dowable  estate  by  a  fine,  or  to  make  a  lease 
of  it  by  the  same  mode,  rendering  a  rent  to  the  husband 
and  his  heirs ;  the  efiect  of  the  fine  will  only  be  to 
suspend  the  title  to  dower  during  the  continuance  of 
such  charge  or  lease  (b) ;  hence  appears  the  necessity 
of  declaring,  that  the  use,  subject  to  the  incumbrance, 
shall  enure  to  prevent  dower  in  the  usual  manner ;  be- 
cause in  the  case  supposed,  the  use,  in  the  absence  of  a 
contrary  declaration,  results  to  the  husband  in  fee,  in 
consequence  of  which,  he  becoming  seised  again  of  the 
inheritance,  the  right  to  dower  immediately  attaches 
upon  it. 

[If  the  declaration  of  the  uses  of  the  fine  imports  a  Effect  office 
grant  of  the  fee,  the  wife's  right  to  dower  is  absolutely  ^  "^t  ^ 
barred  at  law ;  but  if  the  fine  was  levied  only  to  confirm  controlled 
a  mortgage,  and  no  further  purpose  be  expressed,  it  ^  equity, 
seems  that  its  efiect  will  in  equity  be  confined  to  that 
purpose,  and  that  the  wife  will  continue  dowable  sub- 
ject to  the  mortgage.     The  language  of  Lord  Redes- 
dale,  in  Jackson  v.  Innes,  implies  that  the  effect  of  a 
fine  levied  by  a  wife  having  a  title  of  dower,  will  in 
equity  be  controlled  by  the  intention,  in  the  same  ' 
manner  as  that  of  a  fine  in  which  the  wife  joins,  either 
because  the  estate  belongs  to  her,  or  because  she  has  a 


(a)  Plowd.  504-^  15.     10  Rep.  49  b.    Touchst.  46.    (i)  Lam- 
pet's  caae^  10  Rep.  49^  b. 


5S8 


Dower  how 


[Chap.  11 


Semble,  that 
a  subsequent 
declaration 
of  the  uses 
of  the  fine 
or  recovery 
will  not  ^- 
feat  dower. 


charge  by  way  of  jointure  (a),  and  several  early  cases 
recognize  this  principle  (b).  It  follows  from  this  prin- 
ciple, that  if  the  deed  indicates  a  purpose  beyond  that 
of  creating  the  charge,  and  shows  an  intention  that  the 
right  of  dower  was  to  be  entirely  relinquished,  the  wife 
will  be  barred,  in  the  same  manner  as  when  she  joins  in 
a  mortgage  of  her  own  estates,  or  of  her  jointure 
estate  (c).  In  these  cases  there  is  still  room  for  doubt 
as  to  what  expressions  in  a  mortgage  deed  will  be  con- 
sidered sufficient  to  denote  an  ulterior  purpose  beyond 
that  of  making  a  security  (rf).] 

But  if  the  husband  declare,  by  a  subsequent  deed, 
the  uses  of  the  fine  to  A^  a  purchaser,  it  may  be  asked, 
will  A  be  intitled  to  the  estate  discharged  of  dower? 
I  am  not  aware  that  this  point  has  been  decided,  but  it 
is  conceived  that,  upon  principle  supported  also  by  the 
opinions  and  practice  of  conveyancers,  such  a  declara- 
tion will  not  defeat  the  title  to  dower  which  attached 
itself  to  the  seisin  acquired  by  the  resulting  use  j  be- 
cause the  operation  of  the  fine  is  to  give  effect  to  the 
passing  of  the  estate  under  and  in  point  of  interest 
from  the  date  of  the  deed.  The  fine  is  the  basis  upon 
which  the  subsequent  deed  of  declaration  is  founded, 
and  the  deed  is  the  instrument  creating  the  uses  and 
estates,  from  the  execution  of  which  is  to  be  computed 
the  beneficid  interests  limited  by  it ;  and  it  is  presumed 
that  the  law  will  not  permit  the  doctrine  of  relation  in 
such  a  case,  i.  e.  it  will  not  consider  the  persons  claiming 
under  the  deed  declaring  the  uses  to  take  in  the  same 
manner,  and  with  the  like  effect,  as  if  the  uses  had 


(a)  ]  Bligh.  126.  (b)  Dolin  v.  Goltman,  1  Vem.294. 

Danby's  case,  2  Eq.  Ca-  Ab.  385,  cited  Prec.  in  Ch.  34.  Naylor  ▼. 
Baldwin,  1  Ch.  Rep.  130.  See  also  Jackson  t.  Parker,  Ambl.  687. 
(c)  Ante  chap.  10.  sac  5.    Chap.  4,  sec.  3.  (d)  See  a  dis- 

cussion of  a  question  of  this  kind  in  Mr.  Coventry's  note  to  Powell 
m  Mortgages,  vol.  2,  p.  679. 
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been  limited  to  them  when  the  fine  was  levied,  since 
that  fiction  would  be  destructive  to  bond  jide  titles, 
attaching  by  law  and  by  contract,  to  the  seisin  and 
ownership  of  the  husband,  acquired  by  the  use  which 
resulted  to  him  after  the  fine  was  levied  (ja). 

If  the  uses  of  a  fine  or  recovery  be  declared  by  the  ^  ^^^j. 
husband  ahne^  before  it  be  levied  or  suffered,  and  he  declare  the 
and  his  wife  join  in  the  fine  or  recovery,  her  dower  yses  of  an 
will  be  extinct ;  for  that  was  the  necessary  consequence  ^j  recoyery, 
of  her  concurring  in  those  acts,  and  the  revival  of  her  which  is  af- 
right  to  dower  was  prevented  by  the  declaration  of  the  levied  or 
uses,  which,  although  done  by  the  husband  alone,  was  suffered  by 
nevertheless  binding  upon  his  wife,  and  therefore  ex-  ghTwill  be  ' 
eluded  a  resulting  use  to  him,  which,  as  it  has  been  bound  and 
shown,  would  have  intitled  her  to  dower.     In  fact  the  ^^  ^ 
wife,  by  joining  in  the  fine  or  recovery,  consented  to 
the  uses  previously  declared  of  it  by  her  husband ;   the 
fine  or  recovery,  and  the  instrument  leading  the  uses 
of  it,  being  considered  as  one  and  the  same  trans- 
action (6). 

By  the  les  locu  the  wife  may  destroy  her  title  to  en-  Dower  bar-, 
dowment  by  other  methods  than  by  fine  or  recovery,  tions^f  hu»- 
Accordingly,  by  the  custom  of  the  city  of  London^  a  hand  and 
bargain  and  sale  acknowledged  before  the  Lord  Mayor,  conveyances 
or  the  Recorder  and  one  Alderman  (the  wife  being  founded  on 
separately  examined),  and  proclaimed  and  enrolled  in  ^^[J^mg, 
the  Hustings  Court,  will  bar  dower  (c).     So  also  a  re- 
covery by  writ  of  right  in  the  same  Court,  will  have 
the  like  effect  (jd). 


(a)  But  see  ante  p.  141^  and  Swanton  v.  Raven,  cited  there, 
from  which  it  appears  that  a  subsequent  declaration  of  uses  by  the 
husband  alone,  will,  unless  the  wife  dissents,  bind  her,  even  as  to 
her  own  estate. 

(&)  Haverington's  case,  Ow.  6.  Beckwith's  case,  2  Rep.  57,  er. 
ante  p.  141.  (c)  Hughes'  writs.     Stat.  34  and  35  Hen.  8. 

c.  22  (d)  Lusher  v.  Banbong,  Dj.  290,  pL  6 1 .    Beckwiih's 

case,  2  Rep.  57  b. 
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will  not  pre-  monies  be  begun  or  finished,  the  widow  may  secure  her 

clllue  wife  a  •  ^  ' 

title  to  en-      dower  by  refusing  to  concur  in  the  proceedings.     Thus 
dowment       in  jjody  v.  Lunn  (a),  the  husband,  upon  sale  of  his 

estate,  covenanted  that  he  and  his  wife  would  levy  a 
fine,  as  of  a  future  term.     The  husband  died  before 
the  term,  and  the  purchaser  sought  relief  in  equity 
against  the  widow's  dower ;  but  it  was  adjudged,  not- 
withstanding she  had  received  a  part  of  the  purchase- 
money,  that  the  purchaser  could  not  be  relieved,  be- 
cause it  was  a  maxim  that  a  married  woman  could  not 
be  bound  or  barred  of  her  right  without  a  fine,  and 
none  such  had  been  levied  in  the  present  instance. 
^^^%  ^^®       This  introduces  a  subject  upon  which  a  diversity  of 
covenant  to     opinions  exists ;  viz.  as  to  the  effect  of  the  husband's 
procure  his     covenant  or  agreement  that  his  wife  shall  join  Mrith  him 
cor  in  a  fine  ^^  levying  a  fine,  and  whether  a  Court  of  Equity  will 
will  be  en-     compel  a  specific  performance  of  such  a  covenant  or 
equity.  agreement.     In  order  to  arrive  at  any  conclusion  upon 

this  subject,  it  is  necessary  to  consider  the  authorities. 
In  Hall  V.  Hardy  (6),  an  award  was  made  by  arbi- 
trators, ordering  the  husband  to  procure  his  wife  to 
levy  a  fine ;  and  Sir  Joseph  Jekyll  decreed  to  that 
effect,  and  said,  ''  That  there  had  been  a  hundred  pre- 
cedents, where,  if  the  husband  for  a  valuable  con- 
sideration covenanted  that  his  wife  should  join  with 
him  in  a  fine,  the  Court  had  decreed  the  husband  to 
do  it,  for  that  he  had  undertaken  so  to  do,  and  must 
lie  by  it  if  he  did  not  perform  it." 

In  Barrington  v.  Hom(c\  a  similar  decree  was 
pronounced  by  Lord  Cowper  ;  and  the  reason  assigned 
was,  because  the  husband  had  taken  upon  himself,  for 


(a)  1  RoU.  Abr.  375,  pL  20.       (6)  3  P.  Will.  1 87.        (c)  5  Vin. 
Abr.  547,  pi.  36.    2  £q.  Ca.  Ab.  17.  pi.  7. 
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a  valuable  consideration,  to  procure  his  wife  to  concur 
in  a  fine,  upon  the  credit  of  which  covenant  the  pur- 
chaser paid  the  money. 

Withers  v.  Pinchard  (a),  was  a  case  in  which  the 
husband,  for  himself  and  wife,  agreed  to  sell  an  estate, 
half  of  which  belonged  to  her :  the  estate  had  been 
settled  to  uses,  with  a  power  of  revocation  in  the  hus- 
band and  wife,  with  the  consent  of  the  trustees.  The 
wife,  in  her  answer,  declared  (which  was  affirmed  by 
her  husband),  that  she  never  consented  to  the  sale ; 
and  both  of  them  stated  their  belief  that  the  trustees 
would  not  consent  to  a  revocation  of  the  uses.  The 
Chancellor  decreed  a  specific  performance,  and  that 
the  husband  should  convey  and  procure  all  proper 
parties  to  convey,  as  the  Master  directed,  if  the  parties 
differed  about  the  conveyance  (i). 

And  in  Morris  v.  Stephenson  (c),  husband  and  wife 
being  seised  of  freehold  and  copyhold  estates  to  the  use 
of  the  wife  for  life,  remainder  to  the  use  of  the  husband 


(a)  Cited  7  Ves.  jun.  475. 

(b)  It  appears  from  the  pleadings^  as  stated  in  the  Krister's 
Book^  that  one  undivided  moiety  had  been  settled  to  the  use  of 
the  husband  for  life>  with  remainder  to  the  wife  for  life^  with  re- 
mainder to  trustees. to  sell  and  divide  the  produce  amongst  the 
children  of  the  marriage^  with  a  power  for  the  husband  and  wife 
to  revoke  the  uses  with  the  privity  and  approbation  of  the  trustees. 
The  Bill  was  filed  by  the  purchaser  against  the  husband  and  wife : 
the  decree  declared  that  the  agreement  ought  to  be  specifically 
performed^  and  referred  it  to  the  Master  to  settle  a  conveyance; 
and  it  was  ordered  that  the  defendant  should  procure  his  wife 
and  such  of  the  parties  as  the  Master  should  think  fit  to  join  in 
the  conveyance;  and  upon  the  execution  of  the  conveyance^  the 
plaintiff  was  to  pay  the  purchase-money  to  the  defendant.    The 
defendant  ^vas  ordered  to  pay  the  costs.  Reg.  Lib.  B.  1794>  fo.  647* 
Unless  there  were  other  circumstances  in  the  case^  it  is  difficult  to 
account  for  this  decree :  the  effect  of  it  was  to  render  the  husband 
liable  to  process  of  contempt  in  case  the  trustees  should  not  happen 
to  approve  of  the  sale. 

(c)  7  Ves.  jun,  474. 
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for  life,  with  remainder  to  such  uses  as  they  or  the  sur- 
vivor should  appoint,  by  deed  dated  the  18th  of  June, 
1799>  revoked  the  old,  and  appointed  new  uses ;  the 
husband  covenanting  for  himself  and  wife,  with  her  con- 
sent, that  both  of  them  should  within  a  month  surrender 
the  copyholds  to  Stephenson  and  his  partners,  upon 
trust  to  sdil,.  and  to  pay  a  debt  owing  by  him  to  them, 
and  to  apply  the  surplus  according  to  the  i^pointment 
of  himself  and  wife.  This  deed  was  executed  by  the 
wife  :  a  sale  was  made,  and  a  bill,  filed  by  the  wife,  to 
set  it  aside,  on  the  ground  of  fraud,  was  dismissed. 
Upon  another  bill,  filed  by  J  and  jB,  against  the  hus- 
band and  wife,  for  a  specific  performance,  they,  by 
answer,  insisted  upon  the  old  ground  of  fraud,  but  of 
which  there  was  no  pr6of ;  and  the  Master  of  the  Rolls 
decreed  that  the  husband  should  specifically  perform 
the  covenant,  and  procure  his  wife  to  join  in  a  sur- 
render (flf). 

It  is  presumed  that  the  above  authorities  are  suf- 
ficient to  establish  the  general  proposition,  that  the 
husband  is  bound  in  equity  to  perform  his  covenant, 
founded  upon  a  valuable  consideration,  to  procure  his 
wife  to  join  with  him  in  a  fine  or  other  conveyance. 


(a)  It  appears  by  tbe  Register's  Book,  that  Stephenson  and  hit 
partners  had  aold  the  estates  to  Seaman  and  Kerrison,  who  joined 
with  them  as  co-plaintiffs^  stating  that  they  were  willing  to  complete 
their  purchase  on  having  a  good  title  made*  The  decree  declared 
that  the  covenant  contained  in  the  deed  of  June  1799>  on  the  part 
of  Morris,  ought  to  be  specifically  performed.  The  defendant 
Morris  was  ordered  to  surrender  the  premises  to  Seaman  and  Kerri- 
son  and  their  heirs^  or  otherwise  as  Stephenson  and  his  pertners 
should  direct  in  pursuance  of  the  trusts  of  the  deed,  and  to  procure 
his  wife  to  join  in  the  surrenders  of  the  copyhold  premises,  and  to 
surrender  all  her  estate  and  interest  therein,  pursuant  to  his  covenant. 
The  plaintiffs  Stephenson  and  his  partners  were  to  retain  out  of  the 
purchase-money,  their  debt  and  costs,  and  in  the  next  place  to  pay 
thereout  the  costs  of  Morris  and  his  wife  and  her  next  friend,  and 
to  apply  the  surplus  (if  any)  pursuant  to  the  deed  of  June  1799. 
Reg.  Lib.  B.  1801,  fb.  1035. 
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The  case  of  Preston  v.  Wasey  (a\  which  has  been 
considered  as  contrary  to  the  principle  of  the  above 
authorities,  appears,  from  the  report,  ^  to  have  been 
decided  upon  the  ground  of  fraud:  and  Daniel  v. 
Adams  (J>)j  another  of  those  cases,  appears  to  be  one 
in  which  neither  the  husband  nor  his  wife  could  be 
bound ;  for  there  the  authority  given  to  an  agent,  was 
to  sell  certain  lands,  by  public  auction  ;  but  he,  mis- 
taking his  power,  sold  them  by  private  contract. 

The  only  case  with  which  I  am  acquainted,  that 
appears  to  militate  against  the  four  first  before  referred 
to  upon  this  subject,  is  Otread  v.  Round  (c).     There 
the  husband  and  wife,  for  a  valuable  consideration,  by 
lease  and  release  conveyed  the  wife's  lands  in  fee,  and 
the  husband  covenanted  that  she  should  levy  a  fine  of 
them  to  the  use  of  the  purchaser.     The  wife  after- 
wards refused  to  do  so ;  upon  which  the  purchaser 
filed  a  bill  for  a  specific  performance  of  the  covenant. 
The  husband,  by  answer,  admitted  the  covenant,  and 
said  that  he  was  ready  to  levy  a  fine,  but  that  his  wife 
refused  to  join  with  him,  and  that  he  could  notpersfuade 
her  to  do  so.     And  Ijord  Cowper^  who  decided  the 
before  mentioned  case  of  Barrington  v.  Horn,  ob- 
served, that  it  was  a  tender  point  to  compel  the  hus- 
band, by  a  decree,  to  procure  his  wife  to  levy  a  fine, 
although  there  had  been  some  precedents  in  the  Court 
for  it ;  and  that  it  was  a  great  breach  upon  the  wisdom 
of  the  law,  which  secured  her  lands  from  being  aliened 
by  her  husband  without  her  free  consent,  to  lay  a 
necessity  upon  her  to  part  with  her  lands,  or  otherwise 
to  be  the  cause  of  her  husband's  lying  in  prison  all  his 
days ;  and  his  lordship  declared,  that  he  did  not  in 
that  case  think  it  proper  to  decree  a  specific  performance 
of  the  covenant,  but  that  the  husband  must  refund  the 
purchase-money  which  he  had  received,  with  costs. 


(a)  Pre,  Ch.  7^,        {h)  Ambl.  495.        ((?)  4  Vin.  Abr.  203,  pi.  4. 
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From  the  tenor  of  the  above  judgment,  it  may  be 
inferred  that  Lord  Cowper  did  not  mean  to  deny  that 
the  husband  was  in  general  liable  to  perform  in  specie 
his  own  voluntary  engagement  that  his  wife  should  levy 
a  fine,  but  that  the  particular  circumstances  of  that  case 
formed  an  exception ;  especially  as  the  parties  could  be 
placed  in  the  same  situation  as  they  were  previously  to 
the  transaction.    These  circumstances  are  happily  enu- 
merated by  Sir  William  Grants  in  his  allusion  to  the 
case  in  that  of  Morris  v.  Stephenson,  before  referred 
to.     '^  The  husband/'  said  he,  "  does  not  allege  that 
he  is  unable  to  procure  his  wife  to  join ;  he  does  not 
offer  to  pay  the  debt ;  and  it  is  impossible  for  him  to 
put  the  plaintiffs  in  the  same  situation  as  if  the  deed 
never  had  been  executed ;  for  they  would  in  1799  have 
had  an  execution  against  him,  if  he  had  not  redeemed 
himself  by  giving  this  security.     It  is  unnecessary, 
therefore,  to  discuss  Lord  Cowper^s  reasoning,  this  case 
being  so  extremely  dissimilar  to  that,  this  differing  in 
all  its  circumstances.     The  defendant  there  stated  ab- 
solute  inability  to  perform,  and  offered  to  put  the  other 
party  in  the  same  situation  as  if  the  agreement  had 
never  taken  place.'*     In  reference  to  Lord  Cowper's 
observations  upon  the  hardship  of  throwing  the  hus- 
band into  prison,  or  imposing  necessity  upon  the  wife 
to  comply  with   her  husband's  request,  his  Honour, 
added,  ''  That  there  are  many  other  ways  in  which  a 
wife  would  be  under  compulsion,  and  yet  it  would  be 
quite  impossible  to  abstain  from  enforcing  the  demand 
against  the  husband :  the  effect  would  have  been  just 
the  same  (in  the  case  before  him)  if  she  had  originally 
refused ;  the  creditor  would  have  thrown  her  husband 
into  prison,  and  there  would  have  been  the  same  ne- 
cessity upon  her.     If,  therefore,  there  be  any  thing  in 
that  reasoning,  in  the  instance  of  a  voluntary  sale  by 
the  husband,  it  would  not,  perhaps,  hold,  where  the 
object  is  to  redeem  himself  from  the  demand  of  a  cre- 
ditor having  that  power  over  him." 


Sect.  3.2  prevented  or  barred.  5*5 

I  am  aware  that  in  Emery  v.  Wase  (a),  Lord  Eldon 
expressed  doubts  upon  the  Court's  exercising  its  power 
to  compel  the  husband  to  procure  the  concurrence  of 
his  wife  in  enabling  him  to  perform  his  covenants  and 
engagements  on  her  behalf,  but  his  Lordship  pro- 
nounced no  decision  upon  the  point  \,  and  if  the  autho- 
rities first  before  referred  to  be  considered  of  weight,  it 
is  presumed  that  they  have  established  the  general  pro- 
position before  stated.  The  principle  does  not  appear 
harsh  or  unsound:  the  husband  ought  to  know  the 
state  of  his  wife's  mind  before  he  enters  into  such  stipu-  ' 

lations ;  and  with  the  exception  when  it  appears  that 
the  wife  will  not  concur,  and  the  husband  can  replace* 
the  purchaser  in  the  same  situation  as  he  was  previously 
to  the  transaction,  it  may  probably  be  considered,  that 
the  Court  will  decree  a  specific  performance  by  the 
husband  of  his  covenant  that  his  wife  shall  concur  with 
him  in  levying  a  fine  (ft). 


(fl)  8  Ves.  jun.  514. 

(J) )  The  question  whether  a  Court  of  Equity  will  enforce  against 
an  husband  a  specific  performance  of  an  agreement  that  his  wife 
shall  levy  a  fine,  has  been  the  subject  of  much  difference  of  opinion. 
Upon  principle  there  are  strong  objections  to  the  jurisdiction.     A 
Court  of  Equity  does  not^  in  general^  decree  that  a  party  shall  spe- 
cifically perform  his  agreement^  unless  it  be  one  which  he  is  legally 
competent  to  perform  liimself,  or  unless  it  can  be  performed  by 
others  whose  concurrence  he  has  by  law  a  right  to  require.    Thus  if 
a  man  agrees  to  sell  an  estate  which  does  not  belong  to  him^  or  if  a 
tenant  for  life  agrees  to  sell  the  inheritance^  a  specific  performance 
will  not  be  decreed,  but  the  purchaser  will  be  left  to  recover 
damages  at  law.    Crop  v.  Norton,  2  Atk;  74.   See   Harnett  v. 
Yielding,  2  Sch.  and  Lef.  51'9.    Lord  Redesdale  has  stated  the 
doctrine  on  this  subject  to  be,  that  *'  when  a  person  undertakes  to 
do  a  thing  which  he  can  himself  do,  or  has  the  means  of  making 
others  do,  the  Court  compels  him  to  do  it,  or  procure  it  to  be  done, 
unless  the  circumstances  of  the  case  make  it  highly  unreasonable  to 
do  so."    2  Sch.  and  Lef.  166.   The  husband  has  not  by  law  the 
means  of  making  his  wife  concur  in  a  fine ;  he  has  by  law  no  more 
power  over  her  estate,  than  a  tenant  for  life  has  over  the  estate  of 
the  remainderman.     The  argument  that  a  man  who  contracts  to  sell 
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The  extent  of  the  wife's  powers  to  dispose  of  real 
and  personal  estates  as  a  feme  sole,  under  her  husband's 


the  estate  of  his  wife  ought  previously  to  ascertain  whether  she  is 
willing  to  join^  applies  equally  to  the  case  of  one  who  contracts  to 
sell  the  estate  of  a  third  person^  and  may  be  in  either  case  a  ground 
for  giving  damages  against  him  at  law,  or  for  compeUing  him  to 
place  the  other  party  in  the  situation  in  which  he  was  previously 
to  the  contract.  But  upon  the  question  whether  a  specific  perform- 
ance of  such  contracts  shall  be  decreed,  the  only  distinction  between 
the  two  cases  is,  that  in  the  former  he  may  have  greater  influence 
over  the  person  whose  concurrence  is  necessary,  and  that  there  may, 
therefore,  be  a  greater  probability  of  his  being  able  to  complete  his 
agreement.  It  must,  however,  be  a  matter  of  uncertainty  whether 
his  influence  will  be  sufficient,  and  the  mere  probability  that  he  may 
be  able  to  procure  her  assent  can  scarcely  be  deemed  a  ground  for 
decreeing  absolutely  that  he  shall  do  so.  It  may  be  doubted  also 
whether  it  is  a  wise  exercise  of  the  discretion  of  a  Court  of  Equity, 
to  make  a  decree  which  in  eflcct  declares,  that  a  husband  ought  to 
employ  his  influence  over  his  wife,  to  induce  her  to  part  with  her 
property  for  his  benefit. 

In  Morris  v.  Stephenson,  the  judgment  of  the  Master  of  the  Rolls 
was,  in  a  great  measure,  founded  upon  the  circumstance  that  the 
husband  did  not  allege  himself  to  be  unable  to  procure  his  wife's 
assent.  But  if  after  a  decree  for  a  specific  performance  of  such  an 
agreement,  it  should  appear  that  the  husband  was  in  fact  unable  to 
prevail  upon  his  wife  to  concur,  it  could  not  be  contended  at  this 
day  that  he  should  be  condemned  to  perpetual  imprisonment.  See 
5  Ves.  848.  Even  in  cases  where,  according  to  the  general  practice, 
the  husband  is  liable  to  process  of  contempt  for  the  defaults  of  his 
wife,  he  is  excused,  upon  shewing  that  it  is  not  in  his  power  to 
influence  her.  Lloyd  v.  Basnet,  1  Dick.  143.  Barry  v.  Cane,  3 
Madd.  472.  Hence  if  the  wife  persists  in  refusing,  the  consequence 
is  that  the  decree  becomes  merely  nugatory. 

Independently  of  these  considerations,  there  is  great  reason  for 
contending,  that  a  person  entering  into  a  contract  of  this  description 
with  a  husband  is  not  entitled  to  the  aid  of  equity  to  enforce  it,  so 
far  as  it  depends  upon  the  wife's  assent.  '*  The  policy  of  the  law," 
says  the  Lord  Chancellor,  "  is,  that  a  wife  is  not  to  part  with  her 
property  but  by  her  own  spontaneous  and  free  will.  If  this  was 
perfectly  res  Integra,  I  should  hesitate  long,  before  I  should  say,  the 
husband  is  to  be  understood  to  have  gained  her  consent,  and  the 
presumption  is  to  be  made,  that  he  obtained  it  before  the  baigain, 
to  avoid  all  the  fraud,  that  may  be  afterwards  practised  to  procure 
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agreement,  will  be  considered  in  those  parts  of  this 
work  which  treat  upon  property  given  or  settled  to  her 


it.  I  should  Lave  hesitated  long  in  following  up  that  presumption, 
rather  than  the  principle  of  the  policy  of  the  law;  for  if  a  man 
chooses  to  contract  for  the  estate  of  a  married  woman>  or  an  estate 
subject  to  dower,  he  knows  the  property  is  hers  altogether,  or  to  a 
given  extent.  The  purchaser  is  bound  to  regard  the  policy  of  the 
law ;  and  what  right  has  he  to  complain,  if  she  who  according  to  law 
cannot  part  with  her  property  but  by  her  own  free  will,  expressed 
at  the  time  of  that  act  of  record,  takes  advantage  of  the  locus  poeai- 
tenti<e,  and  why  is  he  not  to  take  his  chance  of  damages  against  the 
husband  >"  8  Ves.  514. 

When  a  contract  of  such  a  nature  is  entered  into,  it  cannot  be 
understood  as  an  absolute  engagement  that  the  wife  shall  be  obliged 
to  join,  whether  she  be  willing  or  reluctant;  for  such  a  contract 
would  be  contrary  to  the  policy  of  the  law,  which  requires  that  her  . 
consent  shall  be  freely  given.  The  purchaser  is  aware  that  the 
matter  depends  upon  the  pleasure  of  the  wife :  he  contracts  only  for 
the  chance  of  her  free  option.  Can  he  then  call  on  a  Court  of  Equity 
to  exert  its  powers  for  the  purpose  of  indirectly  controulling  the 
freedom  of  her  choice  ? 

Some  of  the  cases  seem  to  have  proceeded  partly  upon  the  fact  of 
the  wife  having  herself  been  a  party  to,  or  having  assented  to  the 
agreement,  or  upon  a  presumption  that  she  had  assented.  But  if  it 
be  law  that  the  agreement  of  a  feme  covert  is  void,  it  is  difficult  to 
find  any  principle  upon  which  her  assent  or  dissent  at  the  time  of 
the  contract  could  vary  the  case.  See  8  Ves.  516.  2  Jac.  and  Walk. 
424. 

It  must  be  admitted,  however,  that  there  are  many  cases  in  favour 
of  the  specific  performance  of  such  agreements.  See,  besides  the 
references  in  the  text.  Berry  v.  Wade.  Finch.  ]  80.  Voux  v.  Gleas. 
Toth.  92.  Rust  V.  Whittle,  ibid.  Q-J*,  Griffin  v.  Taylor,  ibid.  106. 
Wheeler  v.  Newton,  2  Eq.  Ca.  Ab.  44.  pi.  5.  Prec.  Ch.  16.  Baker 
V.  Child,  2  Vem.  61.  Clark  v.  Greenhill,  1  Dick.  91.  But  it  may 
be  observed,  with  respect  to  most  of  these  cases,  that  they  were 
decided  at  a  period,  when  the  Courts  exercised  a  much  greater 
latitude  than  at  present  in  questions  of  this  kind.  Thus  it  would 
seem,  from  the  language  of  the  reporter,  that  in  some  instances  the 
decrees  were  made  against  the  wife  personally.  Barty  v.  Herenden, 
Toth.  93.  Sands  v.  Tomlinson,  ibid.  In  one  case  it  was  decreed  that 
a  man  should  compel  his  wife,  and  another  man's  mfe,  to  levy  a  fine. 
Rust  V.  Whittle,  «6.  sup.   In  another,  a  father  was  decreed  to  per- 
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separate  use,  and  of  her  powers  of  disposition  over  the 
same. 


form  an  agreement  for  procuring  fais  son  to  join  in  a  conveyance. 
Anon.  2  Ch.  Ca.  53.  And  in  one  case  it  is  said  to  have  been  held, 
that  if  a  feme  covert  agrees  with  her  husband  to  levy  a  fine,  she 
shall  after  his  death  be  compelled  to  perform  the  agreement.  Baker 
V.  Child,  ub.  sup.  Since  the  limits  of  the  jurisdiction  of  Equity  in 
the  specific  performance  of  agreements,  and  the  rules  as  to  the  dis- 
abilities of  coverture,  have  been  more  clearly  settled, .  these  eariy 
cases  cannot  now  be  received  as  authorities,  without  some  quali- 
fications. 

The  case  of  Otread  v.  Round  (cited  supra  J  is  a  strong  authonty 
against  the  interference  of  equity  to  compel  the  performance  of  the 
husband's  agreement  that  his  wife  shall  levy  a  fine.  The  question 
was  shortly  afterwards  raised  in  Bryan  v.  Woolley>  I  Bro.  Pari 
Cas.  Toml.  p.  184*.  It  does  not  appear  from  the  report  in  Brown 
upon  what  ground  the  case  was  decided,  but  in  Lord  Harconrt's 
note  the  result  of  it  is  stated  thus :  '^  No  agreement  of  the  husband 
to  part  with  the  wife's  inheritance  shall  bind  the  wife,  or  be  carried 
into  execution/'  4  Vin.  Ab.  57.  pi.  19.  1  Madd.  7.  n.  Gilbert  lays 
it  down,  that  if  a  purchaser  files  a  bill  against  the  husband  and  wife 
for  a  specific  execution  of  the  agreement,  and  the  wife  upon  private 
examination  consents,  the  Court  will  decree  it.  He  adds:  ''But 
quaere  whether  the  Court  will  decree  it  if  the  Bill  be  preferred 
against  the  husband  only ;  because  if  the  Court  should  compel  the 
husband,  the  husband  would  compel  the  wife  who  is  und^  his 
power,  and  the  wife  ought  not  by  law  to  convey  by  means  of  any 
compulsion  from  her  husband.*'   Lex  Proet.  245. 

To  these  authorities  may  be  added  the  observations  of  several 
modem  judges  strongly  disapproving  of  the  old  doctrine  on  this 
subject.  See  Daniel  v.  Adams,  and  Emery  v.  Wase,  cited  supra, 
and  8  Ves.  848.  Davis  v.  Jones,  1  New.  Rep.  269.  Howell  v. 
George,  I  Madd.  1.  Martin  v.  Mitchell,  2  Jac.  and  WaDc.  425.  In 
Cooth  V.  Jackson,  16  Ves.  367,  the  point  was  noticed  by  the  Lord 
Chancellor  as  still  doubtful. 

If  the  contract  is  not  decreed  to  be  performed,  the  purchaser  may 
according  to  circumstances  be  left  to  recover  damages  at  law,  or  the 
Court  may  rescind  the  contract,  imposing  on  the  husband  such 
terms  as  may  be  reasonable.  See  1  Sch.  and  Lef .  1 68,  Thus  in 
Otread  v.  Round,  the  husband  was  decreed  to  repay  the  purchase 
money. 

In  Sedgwick  v.  Hargrave,  2  Ves.  sen.  56.    Belt's  Supp.  270,  a 
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Having  considered  how  the  widow's  title  to  dower 
may  be  defeated  or  extinguished  by  her  and  her  hus- 
band's joint  acts,  as  also  by  the  effect  of  his  covenant 
that  she  should  concur  in  a  fine,  the  next  subject  pro- 
posed to  be  treated  upon,  was 

2,  What  acts  of  the  husband  singly  will  defeat  his  What  acts  of 
wife's  right  to  dower.  2^^^  ^'^^ 

The  treason,  or  petit  treason,  of  the  husband,  of  dower, 
which  he  is  attainted,  was  a  forfeiture  of  his  wife's  title  «"?*^* 

'  Petit-trea- 

to  dower  at  common  law ;  and  the  rule  was  the  same  son. 
when  he  was  attainted  of  felony  by  outlawry  or  other- 
wise (tf).  This  rule  being  considered  too  severe,  upon 
the  principle  that  the  innocent  ought  not  to  be  punished 
for  the  guilty,  it  was  enacted  by  statute  1  Edward  VI. 
c.  12,  section  17>  that  the  attainder,  conviction,  or  out- 
lawry, for  any  treason,  petit  treason,  murder,  or  felony 
whatsoever,  committed  by  the  husband,  should  not 
operate  as  a  forfeiture  of  his  wife's  dower.  With  re- 
spect to  treasons  and  petit  treasons,  that  act  was  re- 
pealed by  another  statute  of  the  5th  and  6th  of  the 
same  king's  reign  (6)  ;  and  so  the  law  remains  at  pre- 
sent, with  the  exception  of  some  modern  treasons, 
made  by  particular  statutes,  relating  to  the  coin  of  the 


sum  of  money  bad  been  paid  to  the  busband  as  a  compensation  for 
the  relinquisbment  of  bis  wife's  interest  in  an  estate.  On  tbeir  re- 
fusing to  convey^  a  bill  was  filed  against  tbem.  The  Master  of  tbe 
Rolls  observed  tbat  be  could  not  make  a  personal  decree  against  tbe 
wife^  and  be  feared  tbat  a  bare  decree  for  tbe  busband  to  convey  and 
procure  tbe  wife  to  join  might  not  answer  the  ends  of  justice.  He^ 
therefore^  decreed  in  tbe  alternative^  tbat  tbe  busband  should 
execute  proper  assurances  and  procure  bis  wife  to  join^  and  that  if 
he  did  not^  be  should  refiind  tbe  money  and  pay  tbe  costs  of  tbe 
suit. 

In  cases, where  tbe  wife  has  only  a  partial  interest  in  the  estate,  as 
jointure  or  dower,  the  purchaser  might  be  allowed  to  take  such  title 
as  the  husband  can  give,  deducting  from  the  purchase  money  a  com- 
pensation for  the  wife's  claims. 

(a)  Pitz.  Nat.firev.  150. 1.  Perk.  sect.  308—387.  Co.  Litt.  41. 
(A)  Chap.  11,  sect.  13. 
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realm,  which  expressly  save  to  the  wife  her  title  to 
dower  (a).  And  it  is  conceived,  that  notwithstanding 
the  exception  in  the  statute  of  the  fifty-fourth  year  of 
the  reign  of  the  late  king(^),  the  widow's  right  to 
dower  will  not  be  forfeited  or  escheated  by  her  hus- 
band's attainder  for  any  other  felony ;  the  intention  of 
the  act  being  to  remove,  not  to  extend  the  legal  cor- 
ruption of  blood  of  the  offender.  The  wife,  therefore, 
being  intitled  to  dower  under  the  above  two  statutes  of 
Edward  the  sixth,  notwithstanding  her  husband's  at- 
tainder for  any  less  offence  than  treason  or  petit  treason, 
it  is  presumed,  that  although  he  be  convicted  of  murder, 
&c.  yet  his  widow  will  be  intitled  to  her  dower  (c). 

It  is  observable,  that  even  after  the  attainder  of  the 
husband  for  treason,  his  widow  would  have  been  intitled 
to  dower  if  the  acts  of  the  7th  of  Anne,  and  the  17th 
of  George  the  second  (rf),  had  been  permitted  to  con- 
tinue ;  but  both  of  them  were  repealed  so  far  as  it  was 
provided  that  after  the  death  of  the  late  Pretender  and 
his  sons,  no  attainder  for  treason  should  extend  to  the 
disinheriting  of  any  heir,  nor  to  the  prejudice  of  any 
person  other  than  the  offender  himself  (e). 

Attainder  is  the  effect  of  the  judgment  ^vonoxmcoA. 
upon  the  culprit,  and  not  of  his  conviction.  If,  there- 
fore, he  die  before  judgment,  there  will  neither  be  a 
corruption  of  blood,  nor  a  forfeiture  or  escheat  of  the 
lands ;  so  that  the  widow's  title  to  dower  remains  un- 
injured (/)• 

As  the  wife's  dower  is  a  continuation  of  her  hus- 
band's estate,  a  title  which  she  derives  from  him,  and 
in  respect  of  his  seisin,  it  seems  that  the  effect  of  his 
attainder  for  treason,  or  petit  treason,  will  estop  his 


(a)  5  Eliz.  ell,  sect.  4.     18  Eliz.  c.  1,  sect.  2.     8  and  9  Will, 
in.  c.  26,  sect.  7,  and  15  Geo.  II.  c.  28,  sect.  4.  (5)  Chap. 

14.5.    '        (c)  See  Co.  Litt.  392  ^.  (rf)  Chap,  39.         («?)  39 

Geo.  III.  c.  93.  (/  )  Co.  Litt.  390  b,  391. 
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widow  from  claiming  dower,  not  only  of  all  lands  which 
he  was  seised  of  at  the  time  of  the  attainder,  but  of 
those  also  which  he  had  disposed  of  after  the  marriage, 
and  before  such  attainder;  because  the  estoppel  is 
equally  conclusive  with  respect  to  the  estate  aliened,  as 
to  that  of  which  the  husband  was  seised  at  the  period 
of  his  attainder ;  for  in  each  instance  the  widow  must 
derive  her  title  from  her  husband,  a  person  whom  the 
law,  under  such  circumstances,  disables  from  commu- 
nicating any  right  or  title.  The  case  will  be  the  same 
as  to  all  those  lands,  although  the  husband  obtain  a 
pardon;  the  widow's  title  to  dower  will  still  be  de- 
fective, for  the  effects  of  the  attainder  in  regard  to  titles 
to  be  made  to  or  out  of  lands  which  the  husband  was 
sei^d  of  previously  to  the  pardon,  remain  the  same  as 
if  such  pardon  had  not  been  granted  (a). 

Accordingly,  in  Maine's  case  (b\  Mayne  being 
seised  of  lands  in  fee,  married,  and  made  a  feoffinent  in 
fee  to  a  stranger;  he  aftei'wards  committed  treason, 
was  convicted,  obtained  a  chai*ter  of  pardon,  and  died. 
His  widow  claimed  dower  against  the  feoffee ;  but  the 
Court  of  Exchequer  decided  against  the  claim,  Man- 
wood.  Chief  Baron,  expressing  himself  thus :  **  By 
reason  of  this  attainder,  dower  cannot  accrue  to  the 
wife ;  for  her  title  begins  by  the  intermarriage,  and 
ought  to  continue  and  be  consummated  by  the  death  of 
the  husband ;  which  cannot  be  in  this  case,  for  the  at- 
tainder of  the  husband  has  interrupted  it,  as  in  the  in- 
stance of  an  elopement ;  and  this  attainder  is  an  uni- 
versal estoppel,  which  does  not  run  in  privity  only  be- 
tween the  wife  and  him  to  whom  the  escheat  belongs, 
but  every  stranger  may  bar  her  of  her  dower  by  reason 
thereof;  for  by  the  attainder  of  the  husband,  his  wife  is 
disabled  to  demand  dower,  as  well  as  to  demand  his 
inheritance ;"  and  he  cited  Gate's  case  (c),  a  resolution 


(a)  See  supra,  pp.  46.  (A)  1  Leon.  3,  pi.  7.  (v)  Gate 

V.  Wiseman^  Dy.  140  b.     Co.  Litt.  4-1  a. 
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of  all  the  justices  of  England ;  and  added,  that  the 
charter  of  pardon  did  not  help  the  matter,  since  the 
same  extended  but  to  the  life  of  the  offender,  and  did 
not  remove  the  attainder,  by  which  the  widow  was 
barred  to  demand  dower  during  its  continuance. 
But  not  of         gyj  ^j^jg  doctrine  must  be  confined  to  lands  of  which 

lands  ac- 
quired after    the  husband  was  seised  prior  to  the  period  of  the  grant 

the  pardon,     ^f  ^|^g  pardon ;  because  ffom  the  time  of  the  pardon, 

the  husband  in  a  legal  sense  becomes  a  new  man  ;  he 
may  purchase  lands,  and  hold  and  enjoy  them ;  they 
will  descend  to  his  heir  at  his  death,  and  consequently 
his  wife's  title  to  dower  will  attach  to  them,  as  in  the 
ordinary  cases  before  detailed  (a). 

Perkins  lays  down  the  law  upon  this  subject  as  fol- 
lows ;  '*  If,  after  ajbtainder,  the  husband  purchase  a 
charter  of  pardon,  now  of  all  such  estates  of  inheritance 
whereof  her  husband  is  seised  after  the  purchase  of  his 
pardon,  which  inheritance  the  issue  that  by  possibility 
he  might  have  by  his  wife,  might  by  possibility  inherit 
by  the  common  law,  she  shall  have  dower.  For  not- 
withstanding she  was  his  wife  at  the  time  of  the  at- 
tainder, yet  the  issue  which  the  husband  might  have 
had  by  her  after  the  purchase  of  his  charter  of  pardon 
are  inheritable  (A).** 
Reversal  of  If  the  attainder  be  reversed  for  error,  either  by  the 
husband's  at-  husband  or  his  heir,  in  such  cases  the  widow's  title  to 

tainder  will  ^  '  . 

restore  wife's  dower  will  revive,  since  the  cause  of  her  eistoppel  bemg 
title  to  removed,  and  the  interest  of  her  husband  restored  to 

clower 

the  same  state  in  which  it  was  before  the  judgment  pro- 
nounced against  him,  all  the  consequences  of  that  judg- 
ment must  fall  with  it  (c).  And  if  Parliament  think 
proper  to  reverse  the  attainder,  the  eflfect  upon  the 
widow's  title  to  dower  will  be  the  same  (d). 
Sne  with  ^^^  husband  may  also  bar  his  wife's  title  to  dower 
proclama-       by  levying  a  fine  with  proclamations  of  the  dowable 

tions  will  bar 
dower  unless 

'""•fh^  7^^^        ^""^  ^'''  ^'"-  ^^^'  ^*)  ^^^^-  ^*-  ^®^-  (^)  MenvU's 

ycara^ftcr       ^^^^'  *^  ^^'  ^^'     ^^^^'  ^^^'  ('0  4  Black.  Com.  392. 

his  death. 
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estate,  for  if  she  do  not  exert  her  claim  vfithin  Jive 
years  after  his  death  when  she  became  discovert^  her 
right  will  be  destroyed  (a) ;  for  during  the  marriage 
her  right  was  saved  by  the  act  of  the  4th  of  Henri/  the 
seventh,  chap.  24;  but  when  the  coverture  was  dis- 
solved by  her  husband's  death,  then  her  title  to  endow- 
ment was  consummated,  and  no  impediment  occurred 
to  her  exertion  of  it,  under  which  circumstances  the 
bar  by  the  statute  commenced  from  that  period.  But  Except  she 
if  the  wife  be  a  minor  at  her  husband's  death,  or  in  ^  *^?"^^.°* 

/.I  .  -  -      ^        der  disabi- 

pnson,  or  out  of  the  country,  or  msane,  when  the  fine  nties. 
was  levied  by  the  husband  alone,  her  right  is  saved  by 
the  statute  till  such  disabilities  be  removed,  from  which 
periods  th^  widow  will  have  five  years  to  prosecute  hec 
claim  (^). 

So  also  if  it  happen  that  the  widow  has  no  right  to 
dower  at  her  husband's  decease,  or  cannot  enforce  that 
right  when  she  has  it,  she  will  still  be  protected  within 
another  of  the  savings  of  the  above  statute.  The  fol- 
lowing is  an  instance  of  this  exception : — 

Af  being  seised  of  lands  in  fee,  married,  and  levied  Instance  of 
a  fine  of  them  with  proclamations.     He  was  afterwards  J^^^,^^ 
indicted  and  outlawed  for  high  treason,  and  died.    The  when  no  en- 
attamder  was  reversed  by  A's  heirs,  but  not  till  after  ^^^  ^J^ 
^ve  years  had  elapsed  from  his  death.     His  widow  five  years 
claimed  dower  after  the  reversal  of  the  attainder.     The  ?^^  ^?, 

husband  s 

question  was,  whether  she  was  not  barred,  since  more  death, 
than  five  years  had  expired  before  her  claim  ?  But  it  Although  he 
was  resolved  that  she  was  intitled  to  dower,  notwith-  ^^^  levied  a 
standing  the  fine  with  proclamations,  because  in  respect  p^^jama.- 
of  the  husband's  attainder  for  treason  she  had  no  right  tions. 
to  dower  at  the  time  of  the  death  of  her  husband,  for 
she  could  not  at  or  after  that  period  bring  or  prosecute 


(fl)  2  Rep.  93.     10  Rep.  99.    13  Rep.  20.    Dyer,  224.     2  Roll. 
Rep.  69^  409 ;  and  Plowd.  contra  is  not  law.  (ft)  Vide  supra, 

p.  64. 
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an  action  to  recover  her  dower  according  to  the  direc- 
tion and  saving  of  the  act ;  but  it  was  further  resolved, 
that  she  was  aided  by  the  saving  in  the  same  statute, 
which  preserves  to  all  persons,  not  parties  to  the  fine, 
^^  such  actions,  right,  claim,  and  interest  in  or  to  the 
lands,  &c.  as  should  ^r^^  grow,  remain,  descend,  or 
come  to  them  after  the  fine  was  ingrossed  and  pro- 
clamations made,  by  force  of  any  gifl  in  tail,  or  by  any 
other  cause  or  matter  had  and  made  before  the  fine  was 
levied,  so  that  they  take  their  actions,  w[i  A,  pursue  their 
right  and  title  according  to  the  law  within  ^v^  years 
next  after  such  action,  right,  claim,  title,  or  interest  to 
them  accrued^  descended,  fallen,  or  come,  &c."  Now 
in  this  case  the  action  and  right  of  dower  accrued  to 
the  wife  after  the  reversal  of  the  attainder,  by  reason 
of  a  title  of  record  before  the  fine,  by  reason  of  the 
seisin  in  fee,  and  the  marriage  before  the  fine  was 
levied,  according  to  the  meaning  and  intention  of  the 
saving  in  the  statute.  The  widow,  therefore,  having 
exerted  her  claim  to  dower  within  five  years  from  the 
reversal  of  the  attainder,  was  held  not  to  be  barred  by 
the  fine  and  proclamations  of  her  right  to  endow- 
ment (a\ 

The  above  statute  of  Henry  the  seventh  requires  the 
claim  to  be  pursued  by  action  or  entry  within y/t;e  years, 
&c.  If  then  a  writ  of  dower  be  brought  by  the  widow 
within  five  years  from  the  death  of  her  husband,  but 
she  does  not  pursue  it  till  after  the  five  years  have  ex- 
pired, she  will  be  barred,  for  the  mere  bringing  of  the 
writ  is  not  a  pursuing  of  her  claim  or  title  within  the 
intention  of  the  statute  {b). 

[The  wife's  right  to  dower  may  also  be  barred  by 
nonclaim  on  a  fine  levied  after  her  husband's  death  (c). 


(a)  Menvill's  case,  13  Rep.  19  b. 
50,  and  Fitzhugh's  case,  ibid.  221. 
veyanciiig,  vol.  I,  p.  229. 


Moore,  639.  (b)  3  Leon. 

(c)  See  Preston  on  Con- 
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In  Twisfs  case,  the  husband  had  aliened  to  one  for 
life,  with  remainder  to  another  in  fee.  After  the  hus-  . 
band's  death,  the  remainderman  levied  a  fine,  and  five 
years  elapsed.  It  is  said  to  have  been  held  that  the 
wife  was  barred  (a);  but  it  appears  to  be  doubtful 
whether  the  case  was  in  fact  decided  (6).  And  in 
Rowe  V.  Power  (c)^  in  the  House  of  Lords,  it  was  held 
that  a  fine  levied  by  a  remainderman  did  not  operate 
by  nonclaim.  It  seems,  therefore,  that  the  wife's  right 
will  not  be  barred,  unless  the  fine  be  levied  by  the 
tenant  of  the  freehold  in  possession:  though  there  is 
some  difference  of  opinion  upon  this  point  (^).] 

It  has  been  shown  in  the  consideration  of  the  neces-  Husband's 
sity  of  the  continuance  of  the  husband's  seisin  to  the  alienation  of 
period  of  his  death,  to  intitle  his  widow  to  dower,  that  estates  de- 
with  respect  to  copyhold  or  customary  estates  his  power  feats  free 
over  them,  notwithstanding  the  marriage,  is  more  ex- 
tensive and  complete  than  over  his  freehold  property ; 
and  that  in  general,  when  there  is  no  custom  to  the 
contrary,  seisin  of  the  former  at  his  death  is  necessary 
to  intitle  his  widow  to  freebench  (e).     This  being  so,  if 
he,  as  he  may,  dispose  of  his  copyhold  estates  during 
the  coverture,  the  disposition  will  defeat  his  widow's 
right  to  freebench,  unless  there  be  a  particular  custom 
that  she  may  avoid  the  alienation ;  and  she  will  be 
equally  barred,  although  her  husband  died  before  the 
admittance  of  the  surrenderee ;  because  he  being  in-  Although  he 
titled  to  be  admitted,  when  that  act  is  completed,  the  die  before 
admittance  has  relation  to  the  time  of  the  surrender,  ^^  ^£  ^|,g 
which  defeats  all  the  intermediate  acts  of  the  surren-  surrenderee, 
deror,  and  all  customary  interests  derived  out  of  his 
estate  (/"). 


(a)  Shep.  Touch.  28.  (6)  1  New.  Rep.  37.     Hob.  265. 

(c)  1  New.  Rep.  1 .     See  Carhampton  v.  Carhampton,  Irish  T.  R. 
567.  {d)  See  Preston  Conv.  vol.  1,  p.  226.  229.    Park  on 

Oower,  p.  313.  Gilbert's  Uses,  by  Sugden,  122,  note.         (e)  Supra, 
p.  374.  (/)  Benson  v.  Scott,  Carth.  275.     3  Lev.  385,  S.  C. 
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And  his  a^        Sq  j^jgQ  ^.j^g  acceptance  by  the  husband  of  a  feoflftnent 

ceptance  of      .  i    i  i  i      i        %  •  i    i      <■    1 1 

a  feoffment  ^^  fee  of  copy hold  lands,  which  he  held  as  tenant  from 
wiU  have  the  the  lord  of  the  manor,  wiU  defeat  the  widow's  right  to 
quence.  freebench,  because  by  the  feoffment  the  copyhold  tenure 

became  extinct. 

Thus  in  Lashmer  v.  Avery  (a)  the  custom  of  the 

manor  was  found  to  be  that  if  a  copyholder  in  fee  died 

seised,  his  widow  should  hold  the  estate  during  her  life 

as  freebench.     The  lord  of  the  manor  enfeoffed  the 

husband,  a  tenant  of  the  manor,  in  fee,  who  died  seised. 

Question,  whether  the  feoffee's  widow  was  intitled  to 

freebench?    And  it  was  determined  in  the  negative. 

The  reason  must  have  been,  that  by  the  feofiment  the 

copyholds  were  not  only  severed  from  the  manor  but 

Contra,  if  the  the  tenure  ejntingyished^  for  the  Court  said,  "  that  if 

hTdS       *^^  *^^^  ^^  enfeoffed  a  stranger  of  the  land,  the 

made  by  the   custom  would  have  subsisted,  and  the  estate  would  have 

lord  to  a        remained  copyhold,"  consequently  the  widow's  title  to 

freebench  would  have  continued.  That  opinion  was 
established  by  a  subsequent  decision  in  Waldoe  v.  Bert- 
let  (b)  J  there  the  custom  of  the  manor  was  found  to 
be,  that  copyholds  were  demisable  for  three  lives  in 
succession,  and  that  if  any  copyholder  died  seised  leav- 
ing a  widow,  she  should  enjoy  the  lands  during  her 
widowhood.  The  lord  of  the  manor  granted  a  custom- 
ary tenement  by  copy  to  the  husband  for  life,  and 
afterwards  conveyed  the  manor  to  B  absolutely,  who 
conveyed  the  freehold  and  inheritance  of  the  husband's 
tenement  for  a  valuable  consideration  to  C  and  others, 
and  their  heirs,  during  the  life  of  thp  husband,  re-* 
mainder  to  his,  the  husband's  then  wife,  for  life,  with 
remainder  to  the  husband  in  fee.     After  this,  the  wife 


see  also  1  Term  Rep.  600.  2  Tern)  R^p.  .580.  And  the  husband's 
agreement  to  dispose  of  his  copyhold  estates  will  in  equi^  defeat  the 
wife's  right  to  freebench^  ante,  p.  358.  {a)  Cro.  Jac.  126. 

{())  Cro.  Jac.  57^*  Hob.  181,  S.  C.  by  the  names  of  Howard  v. 
Fartler. 
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died,  and  her  husband  married  again  and  died  seised, 
and  his  second  wife  entered  under  the  title  of  her 
widow's  estate ;  and  the  question  was,  whether  her  entry 
was  lawful  against  the  heir  of  the  alienee  in  fee  of  her 
husband  ?  And  it  was  decided  in  her  favour ;  the  Court 
observing,  that  the  customary  estate  of  the  husband 
continued  as  it  was  during  his  life,  and  was  neither  ex- 
tinguished nor  altered  by  the  purchase  of  the  fee  simple, 
which  during  his  life  was  vested  in  other  persons; 
whence  it  was  a  natural  consequence,  that  all  customary 
incidents  to  such  a  customary  estate  remained,  one  of 
which  was  the  widow's  title  to  freebench,  that  was  an 
excrescence,  which  by  the  custom  and  the  law  arose  of 
itself  out  of  that  estate ;  that  the  severance  of  the  free- 
hold from  the  manor  did  not  destroy  the  custom  as  to 
the  widow,  and  that  notwithstanding  the  remainder  in 
fee  was  in  the  husband,  which  he  granted  away,  still 
he  continued  and  died  a  copyholder,  the  lord's  act  in 
making  the  severance  not  being  permitted  by  the  law 
to  prejudice  the  copyholder's  estate. 

Upon  the  same  principle,  if  the  husband  under  the  Husband's 
authority  of  the  custom  (a)  demise  his  copyhold  lands,  ^^ases  war- 
in  which  his  wife  is  intitled  to  freebench,  the  lease  will  the  custom 
be  good  against  such  her  right ;  for  the  lessee's  title  by  Z^^f  ®*^* 
the  custom  is  at  the  least  equal  to  that  of  the  widow. 
Gilbert^  Ch.  B.,  is  of  opinion,  that  if  a  rent  were  re-  And  if  a  rent 
served  upon  such  a  lease  (the  custom  intitling  the  were  reserved 
widow  to  freebench  of  the  land  only)  the  widow  would  ^ould  not  be 

intitled  to  it 
except  by 


custom. 


(a)  If  the  lease  be  not  warranted  by  the  custom  or  by  licence^ 
the  widow  may  it  seems  avoid  it  and  daim  her  freebench.  Gilb. 
Ten.  303.  See  Holder  v.  Farley.  Moore,  756.  Cro.  Jac  36.  In 
Salisbury  v.  Hurd,  Cowp.  481,  it  was  held  that  a  mortgage  by  de- 
mise made  by  the  husband  with  the  licence  of  the  lord  was  a  bar 
to  the  widow.  It  was  contended  that  there  was  no  custom  to  make 
such  demises  by  licence :  the  case  seems  to  have  proceeded  on  the 
principle  that  a  custom  is  not  necessary  to  enable  the  lord  to  give  a 
licence  to  demise. 
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not  be  intitled  to  endowmeDt  of  the  rent  and  reversion, 

because  particular  customs  are  to  be  strictly  pursued  (a); 

but  that  after  the  expiration  of  the  lease  she  might 

claim   freebench,   for  her   husband  died  seised;  the 

possession  of  the  lessee  being  considered  that  of  the 

husband  (hi). 

Voluntary  And  if  the  husband  be  lord  of  a  manor,  and  make 

o^y  of  Lis-   voluntary  grants  of  copyhold  lands  after  his  marriage, 

band,  lord  of  they  will  bind  his  widow,  and  deprive  her  of  free- 

bind  wife's     hench,  because  the  copyholders  claim  by  the  custom, 

title  to  free-   which  is  antecedent  to  the  widow's  title  (c). 

^^^/  But  it  seems  that  without  a  special  custom  the  lord 

Jout  he  can-  ,  .         .         «       . 

not  defeat  Cannot  by  will  prejudice  his  widows  right  to  free- 
^iTh  T'*  ^^^c^>  so  as  to  enable  the  grants  of  other  persons  to 
•win  without  hind  her.  Thus,  in  an  anonymous  case  in  Dyer  (d)y 
the  authority  the  custom  appeared  to  be  that  the  lands  were  usually 

of  the  cus- 

torn.  demised  by  the  lord  of  the  manor,  or  his  overseer  or 

deputy.  An  owner  in  fee  of  the  manor  married,  and 
by  his  mil  authorised  certain  persons  to  grant  leases 
according  to  the  custom,  to  raise  fines  to  pay  his  debts, 
and  died;  these  persons  held  a  court  in  their  own 
names,  and  granted  a  reversion  belonging  to  two  copy- 
holders to  three  others.  The  widow  recovered  her 
dower,  and  it  was  adjudged,  that  she  was  not  bound 
by  the  grant.  The  principle  must  have  been  this, 
that  the  custom  did  not  enable  the  lord  by  his  will  to 
appoint  persons  to  make  customary  grants  of  copy- 
holds, to  bind  his  widow's  title  to  freebench,  and 
which  seems  to  be  necessary,  since  the  widow's  legal 
right  became  consummate  by  her  husband's  death,  and 
took  precedence  of  his  testamentary  disposition.  Upon 
which  principle  it  is,  that  copies  granted  by  the  heir 


{a )  But  by  special  custom  the  widow  may  have  her  freebench, 
subject  to  the  lease^  and  receive  the  rent.  Watk.  Cop.  vol.  2,  p.  7^, 
{h)  See  Perk.  sect.  435,  436.  Gilb.  Ten.  320,  32 1 ;  and  Salisbury 
V.  Hurd,  Cowp.  481.  (c)  Gfilb.  Ten.  203.  4  Rep.  24.  1  Leon. 

1 6.    8  Rep.  63  L  (d)  250  6,  pi.  89. 


^ 
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before  endowment  will  not  bind  the  widow  (a).  Yet 
as  against  other  persons  the  lord  may,  if  the  custom  do 
not  forbid  it,  appoint  by  his  will,  that  his  executors 
shall  make  grants  by  copy,  which  if  done  in  conformity 
with  the  custom  will  be  valid  (A).    ^ 

The  subject  next  proposed  to  be  considered  was, 

3.  What  acts  of  the  wife  singly  during  the  marriage  Bar  of  dower 
will  defeat  her  title  to  dower  at  her  husband's  death.      ^Y  ^^e'*  sole 

The  wife's  attainder  of  trea,son,  murder,  or  felony  marriageT^ 
will  exclude  her  from  dower  (c) ;  but  if  she  obtain  a  By  attainder, 
charter  of  pardon  before  her  husband's  death,  her  ^^^^'^ 
right  of  dower  will  be  revived,  and  for  this  reason :  before  bus- 
by marriage  and  the  seisin  of  her  husband  she  was  in-  band's  death, 
titled  to  dower  before  her  attainder,  which  alone  in- 
terposed between  her  and  such  right ;  but  when  that 
obstacle   is  removed  by  a  pardon  there  remains  no 
impediment  to  endowment,  her  title  being  consummate 
at  her  husband's  death  (jd). 

So  also  if  she  elope  from  her  husband  with  another  By  elope- 
man,  with  whom  the  law  presumes  that  she  lives  in  ™^*' 
adultery,  and  will  not  admit  of  an  averment  to  the  con- 
trary (e),  and  there  is  no  subsequent  reconciliation  (J^\ 
she  forfeits  her  dower  by  the  statute  of  Westminster 
the  second  {g).      And  if  during  the  elopement  her  Contra,  i£ 
husband  purchase  lands  and  alien  them,  or  sell  those     n^*]^'^ 
of  which  he  was  seised  at  the  time  of  his  wife's  leaving 
him,  and  he  afterwards  become  reconciled  to  her,  she 
will  be  intitled  to  dower  of  all  such  lands  (K). 

[A  sentence  of  divorce  propter  adulterium  is  not 


(fl)  Co.  Litt.  58  by  note  6.  {h)  Co.  Litt.  58  h.     Gilb.  Ten. 

204.  (c)  Perk.  sect.  349.  (cf)  Co.  Litt.  33.     13  Rep. 

23>  ante,  p.  46.  (e)  Paynell's  case^  2  Inst.  435.     Harg.  Co. 

Litt.  32  a,  n.  10.  (y)  A  Reconciliation  will  not  restore  the 

wife's  right  to  dower^  unless  it  be  voluntary,  and  without  the  coer- 
cion of  the  Ecclesiastical  Courts.  Co.  Litt.  32  h.  2  Inst.  436. 
Perk.  354.  (g)  13  Edw.  I,  c  34.  (A)  Co.  Litt.  33, 

notes.     13  Rep.  23. 
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Wife's  leav- 
ing husband 
with  hU  con- 
8ent>  and  liv- 
ing in  adul- 
tery, a  bar 
to  dower. 


No  elope- 
ment but 
that  put  in 
issue  can  be 
proved. 


The  wife's 
elopement 
must  be 
sponle  sua 
or  subse- 
quently ap- 
proved by 
her. 


alone  a  bar  of  dower  («).  And  the  wife  does  not 
forfeit  her  dower  by  adultery,  unless  she  leaves  her 
husband :  hence  it  has  been  said,  that  if  she  lives  in 
adultery  upon  an  estate  belonging  to  her  husband,  this 
is  not  an  elopement,  and  therefore  no  forfeiture  of 
dower  (b) :  but  according  to  the  opinion  of  Lord 
Coke^  leaving  her  husband's  house  of  habitation  is  an 
elopement  within  the  statute  (c).] 

Whether  the  wife  leave  her  husband  with  or  with- 
out his  consent,  and  live  in  adultery,  she  will  neverthe- 
less forfeit  her  dower  if  there  be  no  subsequent  recon- 
ciliation between  them  (rf). 

Thus,  in  Coot  v.  Berty  (e),  the  defendant  in  dower 
pleaded  elopement  of  the  wife,  who  replied  that  her 
husband  bargained  and  sold  her  to  the  adulterer.  The 
replication  was  held  to  be  bad,  for  the  licence  of  the 
husband  to  his  wife's  adultery  could  not  be  pleaded  in 
bar  to  an  action  of  trespass  brought  by  him,  although 
it  might  be  insisted  upon  in  mitigation  of  damages. 

.  If  elopement  be  pleaded  in  bar  of  dower,  and  issue 
be  joined  upon  a  reconciliation,  the  defendant  will  not 
be  permitted  to  prove  any  other  elopement  besides  that 
mentioned  in  his  plea ;  because  there  might  have  been 
many  elopements  of  the  wife  and  subsequent  recon- 
ciliations, and  the  demandant  can  only  be  prepared  to 
support  her  replication  of  a  reconciliation  after  the  par- 
ticular elopement  specified  in  the  defendant's  plea  (/). 

In  order  to  create  a  forfeiture  of  dower  under  the 
statute  of  Westminster  the  second,  the  wife's  leaving 
her  husband  must  have  been  her  own  voluntary  act  (^), 


■Bi- 


(a)  Co.  Litt.  32  a.  note  9.    Ibid.  33  b.    Noy,  108.     Godb,  145. 
See  Park  on  Dower,  p.  20.  (6)  Pitz.  N.  B.  150,  H. 

Perk.  355.    9  Vin.  Ab.  242,  pi.  11—12.  (c)  2  Inst.  436. 

(d)  2  Inst.  436.     Harg.  Co.  Litt.  32,  a.  n.  10.  (e)  12  Mod. 

232.        (/)  Haworth  v.  Herbert,  Dyer,  106  b,  pi.  22.      {g)  See 
tbe  statute. 
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or  her  approval  of  it  afterwards  by  continuing  with  the 
adulterer.     As  instances  of  the  first  proposition : — 

If  the  relations  of  the  husband  detain  him  from  his  Instances  to 
wife,  so  that  she  is  ignorant  of  what  is  become  of  him^  propositionB. 
and  they  pretend  that  he  is  dead,  and  procure  her  to  Of  the  first, 
release  all  marriages  and  interest  that  she  may  have  in 
him  as  her  husband,  and  moreover  persuade  and  in* 
duce  her  to  marry  again,  she  having  no  notice  of  her 
husband  being  alive :  although  the  man  with  whom  she 
cohabits  have  notice  of  her  husband  being  living,  and 
although  she  in  truth  lives  in  adultery  with  such  man, 
she  will  not  forfeit  her  dower;  because  non  reUquit 
mrum  spontCf  as  mentioned  in  the  statute.     Hence  it 
seems  that  elopement  was  no  bar  to  dower  at  the  com- 
mon law  (a). 

So  also  if  the  wife  be  forcibly  taken  away  from  her 
husband,  and  continue  with  the  man  against  her  will, 
her  right  to  dower  will  not  be  forfeited  (i). 

As  instances  of  the  second  proposition : — If  the  wife  Of  the  se-i 
he  taken  away  against  her  will,  but  voluntarily  remains 
Mrith  ihe  adidterer,  she  will  be  barred  of  her  dower  (e)  ^ 
or  if  after  such  voluntary  residence,  she  leave  him,  or 
he  turn  her  away,  and  her  husband  is  not  voluntarily 
reconciled  to  her,  she  will  in  all  these  cases  be  excluded 
from  dower  (d). 

As  to  what  will  amount  to  sufficient  evidence  of  a  Cohabitation 
subsequent  reconciliation,  it  would  seem  that  the  coha-  y^^^yi^ 
hitation  of  husband   and  wife,  without  compulsion,  tio&. 
-would  be  that  kind  of  evidence  (e). 

But  the  husband  will  not  be  obliged  to  take  his  Huabandnot 
wife  back  again,  after  she  has  eloped  from  him  and  ^j^^g  ^e 
committed  adultery  (y).  back  again. 


(a)  Green  v.  Harvey,  9  Vin.  Abr.  241,  pi.  9.     1  RoU.  Abr.  680, 
pi.  9,  S.  C.  (b)  Perk.  sect.  364.  <c)  Co.  Litt.  32  b. 

{d)  Perk.  sect.  354.    Co.  Litt.  32  b.     ((?)  1  Roll.  Abr.  680,  pi.  10. 
Dyer,  106  b.    See  Bateman  v.  Ross,  1  Dow.  245.  (/)  Govier 

V.  Hancock,  6  Term.  Rep.  603. 
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Sole  fine  of 
wife  a  bar  to 
dower. 


Dower 
barred  by 
widow's  ac- 
ceptance of 

a  lease  for 
life. 


or  for  years. 


£xcept  she 
was  tnen 
under  a  se- 
cond cover- 
ture. 


If  the  wife  alone  be  pennitted  to  levy  a  fine  it  wUl 
bar  her  right  to  dower,  unless  the  husband  enter  and 
avoid  it  (a).  But  the  Court  will  not  admit  of  such  a 
fine,  if  they  be  apprised,  that  the  conusor  is  a  married 
woman  (Jb). 

4.  What  acts  of  the  widow  after  her  husband's 
death  will  be  a  bar  or  satisfaction  of  her  dower* 

This  subject  has  been  partially  considered  under 
assignment  of  dower  against  common  right  (c).  The 
principle  is,  that  when  the  widow  consents  to  an  act 
inconsistent  with  her  right  to  actual  endowment,  she 
shall  be  bound  by  her  consent,  and  barred  of  her  legal 
title.  Attention  to  this  principle  will  explain  what 
further  remains  to  be  treated  of  under  this  head. 

If,  then,  the  widow  agree  to  accept  an  interest  in  the 
dowable  estate,  which  is  inconsistent  with  her  title  to 
dower  in  that  estate,  this  acceptance  will  bar  her  of  her 
legal  right. 

Suppose  that  she  accept  from  the  heir  a  lease  for  life 
of  the  whole  of  her  husband's  freehold  estates ;  since 
she  cannot  claim  dower  out  of  them  without  partially 
defeating  such  lease,  she  will  be  barred  of  her  dower  (ji). 
But  it  would  seem,  from  the  principle  before  stated, 
that  if  her  husband  had  died  seised  of  100  acres,  and 
the  lease  included  50  acres  only,  she  might  claim  dowa* 
out  of  the  remaining  50,  provided  she  did  not  accept 
the  demise  in  lieu  of  dower  in  the  whole. 

So  also  if  the  lease  accepted  were  not  for  life,  but 
for  a  term  oi  years  only,  still  it  will  exclude  her  from 
dower  during  the  term,  if  it  include  the  whole  of  the 
dowable  estate  (e). 

But  if  the  widow  married  again  before  her  dower 
was  assigned,  and  then  a  lease  for  life  or  years  was 


{a)  10  Rep.  43.  (d)  Moreau's  case,  2  Blackst  1205.    £x 

parte  Abney,  1  Taunt,  37.     Vid.  ante,  p.  142.  (c)  Supfj 

chap.  9,  p.  400,  et  seq.  (d)  Perk.  sect.  350.  (e)  Gflb. 

Dower,  391.    Pitz.  Nat.  Brev.  1 49,  E. 
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made  to  her  of  the  dowable  lands  by  her  first  husband's 
heir,  she  would  have  a  right  to  waive  the  demise  at 
her  second  husband's  death ;  and  if  she  did  so,  she 
would  be  intitled  to  dower,  because  at  the  time  when 
the  lease  was  made  she  wa»  under  the  disability  of 
coverture  (a). 

Suppose  further  that  a  lease  for  a  teim  of  years  had  or  the  lease 
been  granted  by  the  husband  to  his  wife  before  mar-  maZe^lMr' 
riage,  and  that  he  died  during  the  term  seised  of  the  by  ha-  has- 
reversion  in  fee ;  it  is  presumed  that  in  such  case  also  ^^i^*^ 
his  widow  would  be  immediately  intitled  to  dower,  be- 
cause at  the  time  she  accepted  the  lease  she  had  no 
title  to  dower,  that  right  having  afterwards  accrued  by 
the  marriage^  and  had  the  term  been  granted  to  a 
stranger,  she  would,  as  we  have  seen  (6),  be  intitled  to 
dower  of  the  reversion  with  a  cessat  ea^ectitio  during 
the  term ;  the  term,  then,  happening  to  be  vested  in 
herself,  cannot  alter  that  right ;  consequently,  when 
the  dower  is  assigned,  and  she  becomes  seised  of  an 
estate  for  life  in  a  third  part  of  the  premises,  the  term 
for  years  in  that  part  meeting  with  the  estate  for  life 
merges  in  it.    It  is,  therefore,  presumed  that  the  widow 

■ 

will  hold  that  share  in  dower  for  her  life,  and  the  re- 
maining two-thirds  under  the  lease  during  the  con- 
tinuance of  the  term  (c). 

Another  mode  by  which  the  widow  may  deprive  her-  Dower  pre* 
fldf  of  endowment  may  be  by  a  release  (rf).     But  there  ^^ow's  re- 
is  a  distinction  to  be  attended  to  in  regard  to  the  form  lease. 
of  such  release,  viz.  between  a  release  by  the  widow  of 
lier  rights  and  the  release  of  all  actions^  &c. ;  for  if  she 
release  her  right  to  dower,  it  will  be  a  bar  to  her 
whether  it  be  made  to  the  tenant  of  the  freehold,  or  to  ^.  ^.  ^. 

Tfc       ./•    1  - 1        /•    11   Distinction 

the  person  m  reversion.     But  if  the  release  be  of  all  as  to  this  be- 
tween a  re- 

^ ^ _^  lease  of  the 

right,  and  of 

the  ociio/t 
(fl)  See  Jenk.  73-  (6)  Supra,  ^.  37 1 .  (c)  Perk. 

sect.  351.     Owen,  154.  {d)  See  the  form  of  such  a  release 

icontained  in  the  conveyance  in  Append.  No.  10,  Vol.  ii. 
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actions^  suits,  quarrels,  and  demands,  dower  and  actions 
for  dower,  which  arose  or  came  to  the  widow  on  ac- 
count of  her  husband's  death,  and  such  release,  instead 
of  being  made  to  the  tenant  of  the  freehold,  is  granted 
to  the  person  in  reversion,  it  will  not  bar  her  right  to 
endowment.  The  reasons  upon  which  this  distinction 
is  founded  will  appear  in  a  supposed  case,  stated  by  way 
of  example  on  each  form  of  release. 

1 .  Of  the  If  a  widow,  intitled  to  dower  out  of  lands  limited  to 
"*  **            B  for  life,  with  remainder  to  C  in  fee,  release  aU  her 

right  to  C,  and  afterwards  implead  B  for  dower,  he 
may  take  advantage  of  the  release  granted  by  the  widow 
to  C;  and  so  would  C  after  B's  death  be  allowed  the 
benefit  of  a  similar  release  made  by  the  widow  to  B; 
because  the  right  to  dower  arises  out  of  both  the  estate 
for  life  and  that  in  reversion,  and  when  the  jus  Iiabendiy 
which  is  the  principal^  is  released,  it  follows  that  the 
action^  which  is  but  the  mean  to  recover  it,  is  also 
gone  (a).  It  is  observable  that  the  person  in  reversion 
had  an  estate  upon  which  the  release  of  a  right  in  it 
might  enure ;  this  right  the  widow  had  in  the  present 
instance,  and  unless  she  were  barred  of  it  by  her  release 
against  J3,  the  ter-tenant,  her  recovery  of  dower  against 
him  would  be  a  charge  upon  the  estate  of  C. 

2.  Of  the  Suppose  the  release  to  C  was  not  of  the  rights  but  of 

all  acHonSj  &c.  as  above ;  such  a  release  would  not  ex- 
tinguish the  right  to  dower ;  first,  because  the  widow 
had  no  right  of  action  against  C,  but  against  B  only ; 
and  secondly,  for  that  the  widow's  action  for  dower 
bdng  a  real  one,  a  release  of  such  actions  can  alone  be 
made  to  the  person  who  is  tenant  of  the  freehold, 
against  whom  only  a  prcecipe  lies  (&)•  To  apply  these 
principles  to  the  present  case :  since  the  widow  could 
not  sue  C,  the  releasee,  for  her  dower,  because  he  was 


actioa. 


(a)  Co.  Litt.  2C5.     1  Rep.  112^.    8  Rep.  151  ^.    Co.  Litt,  267  *. 
{h)  Litt.  sect.  495. 
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not  tenant  to  the  prcecipe,  if  Bf  who  was  such  tenant, 
were  to  plead  to  the  writ  of  dower  the  widow's  release 
of  all  actions  to  C,  her  replication  that  C  had  nothing 
in  the  freehold  at  the  time  of  the  release  would  be  suf- 
ficient to  avoid  the  plea ;  the  rule  of  law  being  general, 
that  in  order  to  give  validity  to  a  release  of  actions  real; 
the  releasee  must  be  tenant  of  the  freehold  either  in 
deed  or  in  law  (ja).  Hence  it  is  necessary  in  a  plea  of 
such  a  release  to  aver,  that  the  person  to  whom  it  was 
made  was  tenens  liberi  tenementi  (6). 

It  has  been  observed  that,  in  general,  a  widow's 
right  to  dower  cannot  be  barred  at  law  by  a  collateral 
satisfaction,  as  by  assignment  of  iands  in  which  she  is 
not  dowable,  or  of  a  rent  issuing  out  of  them,  except  it 
were  so  provided  as  to  be  a  legal  jointure  before  mar* 
riage,  and,  therefore,  a  bar  by  the  statute  of  jointures ; 
or  unless  it  were  by  devise  expressing  in  direct  terms 
that  it  should  be  in  satisfaction  of  dower^  and,  there- 
fore, one  of  the  jointures  mentioned  in  the  act,  and 
voidable  at  her  election  afler  her  husband's  death  (c). 
But  in  cases  of  this  nature.  Courts  of  Equity  have  ex- 
tended the  legal  rule ;  for  in  instances  of  testamentarjf 
provisions  by  the  husband  for  his  widow,  it  is  the  pon- 
stant  habit  of  those  Courts  to  consider  them  in  the 
nature  of  equitable  jointures,  although  not  so  expressed 
in  words,  when  the  intention  appeared  that  they  were 
made  with  that  view. 

These  provisions,  however,  being  made  after  mar- 
riage,  and  for  that  reason  voidable  by  the  widow.  Courts 
of  Equity  have  obliged  her  to  elect  between  such  pro- 
visions and  her  dower.  This  being  a  subject  of  frequent 
occurrence,  it  will  be  useful  to  consider  it  with  par- 
ticularity. 


(a)  Altham's  case^  8  Rep.  150^  151  6.  (i)  Anon.  Cro^ 

Jac.  151.  (c)  Vide  supra,  p.  399,  466.    Moor,  31 .    Co. 

Litt.  36  6.    Cro.  Eiiz.  128,  274.    4  Rep.  4.    Dyer,  220. 
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Election :  The  doctrme  of  election  is  founded  upon  this  prin- 

ito  pnncipie.  ^jpj^^  ^j^^^.  ^  person  shall  not  be  permitted  to  ckim 

under  any  instrument,  whether  it  be  a  will  or  deed, 
without  giving  full  effisct  to  it  in  every  respect,  so  far 
as  such  person  is  concerned  (a) ;  the  equity  of  the 
Court  of  Chancery  operating  upon  the  devised  interest 


Whether  (a)  It  has  recently  become  a  question  in  what  manner  the  priiw 

election  ^pjg  q£  election  is  to  be  enforced,  in  cases  where  a  party  being  called 

u^rument  ^'^  ^  ^^^  under  an  instrument  purporting  to  dispose  of  his  pro- 
requires  for^  P^^>  snd  at  the  same  time  conferring  other  benefits  upon  him^ 
feiture  of  all  elects  to  retain  his  own  property  in  opposition  to  the  instrument, 
interest  According  to  some  opinions  his  election  is  followed  by  a  fnieiture 

under  it,  or  ^f  ^j^^  ^jj^^j^  ^£  ^i^^^  yfYaSoL  the  instrument  gives  him,  the  property 
^^  thus  forfeited  passing  to  the  parties  disappointed  by  the  electign 

which  he  has  made.    See  Sugden  on  Powers,  p.  380.    Aooording  to 

others,  the  party  thus  electing  is  bound  to  relinquish  only  so  mudi 

^^PT  ^^  ^^  property  given  to  him,  as  will  be  sufficient  to  oompoisate  the 

^  ^  disappointed  parties.     The  question  has  been  elaborately  considered 

by  Mr.  Swanston,  in  a  note,  in  which  the  authorities  are  collected 
and  compared  with  great  learning  and  research :  he  anireB  at  the 
following  conclusion : — ^^  This  deduction  of  authorities  appears  (in 
the  instance  at  least  of  election  under  wills  and  deeds  of  donation) 
to  establish  two  propositions ;  1 .  That  in  the  event  of  election  to  take 
against  the  instrument.  Courts  of  Equity  assume  jurisdiction  to 
sequester  the  benefit  intended  for  ihe  refractory  donee  in  order  to 
secure  compensation  to  those  whom  his  election  disappoints ;  2.  That 
the  surplus  after  compensation  does  not  devolve  as  undisposed  of, 
but  is  restored  to  the  donee,  the  purpose  being  satisfied  for  which 
alone  the  Court  controlled  his  legal  right."  i  Swan.  441. 

In  two  late  cases,  this  point  be(»iAe  the  subject  of  direct  discussion. 
In  Green  v.  Green,  19  Ves.  665.  2Mer.  86,  the  question  arose 
under  a  marriage  settlement,  by  which  an  estate  belonging  to  the 
%vife*s  fiamily,  and  an  estate  supposed  to  belong  abscdutely  to  the 
husband's  father,  but  which  was  in  £eu;t  subject  to  a  prior  entail, 
were  settled  to  the  same  uses.  The  Lord  Chancellor  intimated  an 
opinion,  that  if  the  son  of  the  marriage  claimed  the  entailed  estate 
against  the  settlement,  he  must  give  up  the  whole  of  the  interest 
which  under  the  settlement  he  took  in  the  odier  estate.  The  ob« 
servations  in  his  Lordship's  judgment  seem  to  favour  the  <^inion, 
that  election  under  a  will  requires  compensation  only,  but  he  thought 
that  rule  could  not  be  applied  to  a  deed  founded  on  contract. 
Thb  case  may  be  considered  as  deciding,  that  in  the  instance  of  a 
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qwmsque  satisfaction  be  made  to  the  disappointed  de- 
visee {a).     With  respect  to  the  cases  which  relate  to  Rules,  as  to 

satisfslction 

; of  dower  by 

implication, 
deed  founded  on  contract,  a  party  electing  to  dispute  it  forfeits  the 

whole  of  the  benefits  which  he  might  have  taken  under  it.     It  was 

not  necessary  to  decide  in  what  manner  the  property  thus  forfeited 

was  to  be  applied. 

The  question  was  again  discussed  in  Tibbits  v.  Tibbits,  a  case 
arising  upon  a  will.  The  circumstances  are  stated  in  2  Mer.  96, 
note,  and  19  Ves.  656.  The  Lord  Chancellor  gave  judgment  on 
the  28th  of  June,  1821.  The  question,  he  said,  was  whether  the 
defendant  in  the  event  of  his  electing  to  take  against  the  will,  was 
bound  to  forfeit  all  the  benefits  he  took  under  it,  or  whether  he  was 
only  to  make  a  compensation  to  the  plaintiffs  for  what  the  testator 
intended  them.  On  this  point  he  had  looked  through  all  the  cases 
with  great  attention,  and  they  contained  many  dicta,  not  easily  re- 
conciled. Though  it  would  perhaps  be  too  much  to  say  that  that 
should  be  the  rule  universally,. he  thought  this  was  a  case  for  oom« 
pensation  only.  At  the  same  time  he  was. of  opinion,  that  there 
might  be  cases  where  not  only  compensation  was  to  be  made,  but  the 
whole  was  to  be  given  up.  He  thought  the  old  principle  of  the 
Court,  till  shaken  by  some  later  determinations,  was  compensation ; 
but  it  had  since  been  shaken. 

This  decision  appears  to  point  at  a  distinction  between  some 
cases  of  election  under  wiUs  where  compensation  only  is  to  be 
required,  and  others  where  it  may  be  necessary  to  relinquish  the 
whole  property,  and  leaves  it  open  to  inquire  what  may  be  the  cir- 
cumstances distinguishing  the  cases,  and  the  principle  of  the  distinc- 
tion between  them* 

The  Lord  Chancellor  has  observed  that  there  is  no  point  upon 
which  a  greater  variety  of  decision  appears,  and  that  it  is  impossible 
to  reconcile  the  doctrine  to  be  collected  from  the  cases.  1 9  Ves. 
QQG,  6^7*  No  expectation  can  therefore  be  entertained  of  any  solu- 
tion entirely  disembarrassing  the  subject  from  the  difficulties  in 
which  it  is  involved:  but  a  consideration  of  the  principle  of  the 
doctrine  will  suggest  an  hypothesis,  by  which  some  of  the  apparent 
contradictions  would  be  removed. 

The  principle  on  which  the  docrine  of  election  is  commonly  said 
to  be  founded  is,  that  an  implied  condition  is  supposed  in  equity  to 
be  annexed  to  the  devise.  A  consistent  adherence  to  this  principle 
would  require  that  Courts  of  Equity,  having  once  assumed  the 

(a)  See  many  of  the  cases  collected  in  vol.  ii.  '^  Law  of  Legacies,**, 
chap.  '^  Election/* 
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the  election  of  widows  between  dower  and  provisions 
under  the  wills  of  their  husbands,  they  have  pecu- 


Existence  of  this  condition^ '  should  follow  it  up  by  ooaseqnenoes 
analogous  to  those  which  would  ensue  from  a  similar  conditian 
actually  expressed;  and  therefore^  that  a  refusal  to  perform  the 
condition  should  be  treated  as  a  forfeiture  or  relinquishment  of  the 
estate  devised. 

Th6  <ionse^uence  would  be,  that  the  estate  would  devolve  as  un-* 
disposed  of  on  the  heir  at  law>  had  not  the  Courts  held  that  ad 
^uity  arises  in  &your  of  the  parties  disappointed  by  the  election, 
intitling  them  to  have  the  property  which  is  thus  rejected  applied 
to  compensate  their  loss.  It  has  been  doubted  whether  this  doctrine 
be  well  founded^  see  1  Swan.  424,  et  seq.  It  is,  however,  supported 
by  analogy  to  some  cases  in  which  Courts  of  Equity  have  assumed 
jurisdiction  to  apply  property  forfeited  by  the  breach  of  an  express 
condition,  in  compensation  of  a  loss  occasioned  by  that  breach  of 
condition.  See  Webster  v.  Mitford,  2  £q.  Ca.  Ab.  363.  '  1  Swan. 
435,  449.  If  an  estate  be  devised  to  A,  on  condition  of  his  paying 
a  legacy  to  J?,  a  breach  of  the  condition  intitles  the  heir  to  enter, 
but  in  equity  he  will  be  deemed  a  trustee  of  the  estate  for  B,  to  the 
extent  necessary  for  liaising  the  legacy.  See  Wigg  v.  Wigg,  1  Atk. 
383,  and  2  Freem.  278.  If  tlds  equity  of  compensation  be  rightly 
administered  against  the  heir,  when  a  forfeiture  is  incurred  by  breach 
of  a  condition  to  pdy  a  sum  of  money  to  another,  it  ought  by  analogy 
also  to  prevail  in  the  case  of  a  forfeiture  incurred  by  breach  of  a 
condition  to  give  up  any  other  species  of  property.  But  this  equity 
between  the  disappointed  devisee  and  the  heir,  cannot  reasonably  be 
extended  beyond  the  object  of  making  compensation  to  the  former, 
and  therefore  it  would  seem  that  if  the  property  relinquished  should 
happen  to  be  more  than  sufficient  to  afford  that  compensation  (an 
event  of  course  improbable)  the  surplus  would  be  left  to  the  heir  at 
law.  Thus  the  rule  of  election  may  perhaps  b6,  that  the  property 
rejected  by  the  electing  party  descends  as  undisposed  o^  subject  to 
the  charge  of  compensating  the  disappointed  devisee.  If  this  be  the 
rule,  the  authorities  in  favoUr  of  forfeiture  become  reooncileable  with 
many  of  those  which  speak  of  compensation :  the  former  referring  to 
what  one  party  is  to  lose,  the  latter  to  what  the  other  party  is  to 
receive. 

'  In  Rich  V.  Cockell,  9  Ves.  379,  the  Lord  Chancellor  is  reported 
to  have  said  '^  All  election  goes  upon  compensation.  If  by  a  will, 
which  gives  A's  estate  to  B,  an  estate  is  given  to  A,  he  may  say  he 
will  keep  his  own  estate :  the  compensation  upon  which  the  Court 
go^,  is  the  implied  condition  of  which  the  othet  is  to  have  the 
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liarities  belonging  to  them;  for  the  title  to  dower 
being  a  clear  legal  right,  the  result  of  all  the  cases  ap-^. 


benefit ;  that  whoever  takes  in  consequence  of  the  dection^  shall 
take  it  cum  onere,"  The  former  part  of  this  passage  may  admit  of 
different  interpretations,  but  the  conclusion  can  scarcely  be  under^ 
stood>  except  as  implying,  that  an  election  against  the  will,  casts  the 
devised  property  on  some  one  else,  who  takes  it  subject  to  the  but- 
then  of  making  compensation. 

In  Ker  v.  Wauchope,  1  Bligh.  21,  the  Lord  Chancellor  sap: 
"  It  is  equally  settled  in  the  law  of  Scotland,  as  of  England,  that  no 
perscm  can  accept  and  reject  the  same  instrument.    If  a  testator 
gives  his  estate  to  A,  and  gives  A's  estate  to  B;  Courts  of  Equity 
hold  it  to  be  against  conscience,  that  A  should  take  the  estate  be- 
queathed to  him,  and  at  the  same  time  refuse  to  effectuate  the  im- 
plied condition  contained  in  the  will  of  the  testator.     The  Court 
will  not  permit  him  to  take  that  which  cannot  be  his,  but  by  virtue 
of  the  disposition  of  the  will ;  and  at  the  same  time  to  keep  what  by 
the  same  will  is  given  or  intended  to  be  given  to  another  person. 
It  is  contrary  to  the  established  principles  of  equity  that  he  should 
enjoy  the  boiefit  while  he  rejects  the  condition  of  the  gift."    After 
adverting  to  some  other  points,  his  Lordship  proceeds  to  consider  in 
what  manner  the  property  relinquished  is  to  be  disposed  of.     '^  But 
as  the  appellants  have  in  fact  to  a  certain  extent  annulled  the  deed, 
by  judicial  process,  their  election  is  thereby  made  to  take  nothing 
under  the  repudiated  instrument.    A  question  then  arises,  what  is 
to  become  of  the  life-interest,  which  the  appellants  cannot  take  either 
as  legatees,  or  as  next  of  kin  ?     In  our  courts  we  have  engrafted 
upon  this  primary  'doctrine  of  election,  the  equity  as  it  may  be 
termed  of  compensation.    Suppose  a  testator  gives  his  estate  ta 
A,  and  directs  that  the  estate  of  A,  or  any  part  of  it  should  bC' 
given  to  B.    If  the  devisee  will  not  comply  with  the  provision  of 
the  will,  the  Courts  of  Equity  hold  that  another  condition  is  to  be 
implied  as  arising  out  of  the  will  and  the  conduct  of  the  devisee } 
that  inasmuch  as  the  testator  meant  that  his  heir  at  law  should  not 
take  his  estate  which  he  gives  A,  in  consideration  of  his  giving  his 
estate  to  B;  it  A  refuses  to  comply  with  the  will,  B  shall  be  com- 
pensated by  taking  the  property,  or  the  value  of  the  property  which 
the  testator  meant  for  him  out  of  the  estate  devised,  though  he  cannot 
have  it  out  of  the  estate  intejided  for  him."    Ibid.  p.  25. 

The  first  of  these  passages  plainly  implies  that  A,  on  refusing  to 
give  up  his  own  estate,  forfeits  all  the  benefits  intended  for  him  by 
the  will.  If  he  might  elect  to  make  compensation  only,  retaining 
the  surplus,  it  would  be  permitting  him  to  take  that  which  could 
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pears  to  be  that  an  intention  to  exclude  that  right  by 
voluntary  sift  must  be  demonstrated  either  by  exnreas 


Dflt  be  his  except  by  virtue  of  the  will.  The  eqnity  of  oompexmtHia 
is  then  spoken  of  as  a  secondary  doctrine^  distinct  from  that  of 
deetion^  and  is  treated  as  a  question  arising  between  the  disappointed 
devisee  and  the  heir  at  law,  after  the  claim  of  A  has  been  diaplaced 
by  his  election.  Thus  the  process  is  twofold :  the  doctrine  of  dee- 
tion  takes  the  estate  from  the  party  electing,  and  the  disappointed 
devisee  is  then  by  a  distinct  doctrine  held  to  have  an  eqnity  as 
against  the  heir  to  claim  a  compensation.  That  equity  of  ooone 
can  attadi  only  to  the  extent  required  for  the  purpose  of  com- 
pensation, and  if  a  surplus  remain,  A  being  excluded  from  taking 
any  thing  under  the  repudiated  instrument,  it  must  result  to  the  heir. 

In  Vane  v.  Dungannon,  2  8ch.  and  Le£  130,  Lord  Redeadale^  in 
decreeing  that  a  party  must  elect,  observed  that  if  she  elected 
against  the  will  she  must  give  up  all  that  she  tpok  under  it :  he 
added  that  she  was  to  give  it  up  in  order  to  compensate  tlie  loss 
sustained  by  the  other  parties.  Entire  forfeiture  on  her  part  was^ 
therefore,  to  be  the  ccmsequence ;  but  the  use  of  the  word  compensate 
implies  that  the  others  were  not  to  receive  more  than  an  equivalent. 
It  follows  that  the  surplus,  if  any,  would  be  undisposed  of. 

The  decree  in  this  case,  indeed,  directs  that  in  case  of  an  election 
against  the  will,  the  benefits  given  by  the  will  to  the  party  so 
electing  should  be  divided  between  the  others*,  in  proportion  to  the 
shares  of  which  they  would  be  disappointed,  without  providing  fiir 
the  event  of  a  surplus  remaining :  and  in  Ker  v.  Wauchope,  and 
some  other  cases,  expressions  are  to  be  found,  intimating  that  all  the 
property  fixrfeited  would  be  applied  to  the  purpose  of  compensation. 
This  may  be  thought  to  sanction  the  opinion,  that  in  all  cases  the 
disappointed  devisee  takes  the  benefit  of  the  forfeiture,  whatever 
may  be  the  value.  But  the  authorities,  in  speaking  continually  of 
compensation  for  a  loss,  as  that  to  which  the  party  is  intitled,  are 
inconsistent  with  the  idea  that  he  can  take  the  whole,  if  more  than 
equivalent  to  the  amount  of  his  loss ;  and  it  is,  therefore,  more  pro- 
bable, that  the  expressions  alluded  to  above  have  proceeded  on  an 
assumption,  (which  would  naturally  be  made)  that  the  property 
given  by  the  will,  if  relinquished,  would  not  be  mora  than  sufiident 
tp  yield  a  compensation.  If  election  against  the  will  be  attended 
with  forfeiture  of  the  property  devised,  it  is  of  course  not  likely 
that  the  party  electing  should  make  so  capricious  a  choice,  as  to 
give  it  up,  unless  inferior  in  value  to  the  property  intended  to  be 
given  away  from  him.  The  event  of  a  surplus  remaining  is,  there- 
fore, in  general,  so  highly  improbable,  that  it  is  not  surprising  that 
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words,  or  by  clear  and  manifest  implication ;  so  that  if 
there  be  any  thing  ambiguous  or  doubtful,  then  the; 


it  should  not  be  contemplated,  and  should  not  be  specifically  pro* 
Tided  for  in  the  decree  made  in  the  first  instance. 

For  this  reason,  if  the  property  be  forfeited  by  the  party  electing^ 
the  question  whether  the  other  is  to  take  the  whole,  or  whether  he 
is  to  take  a  compensation  out  of  it,  leaving  the  surplus  to  deefcend 
as  undisposed  of,  is  of  no  practical  importance,  in  cases  where  the 
surplus  would  descend  to  a  third  person,  for  in  such  cases  no  surplus 
would  remain.  But  it  becomes  material,  with  reference  to  that 
class  of  cases  where  the  person  who  is  to  elect,  is  also  the  person 
upon  whom  the  surplus  (if  considered  as  property  undisposed  of) 
would  derolve :  as  in  cases  where  the  heir  at  law  is  put  to  elect  by  a 
devise  from  Ids  ancestor. 

If  the  doctrine  of  election  be  founded  on  analogy  to  the  rules 
relating  to  conditions,  it  must  necessarily  admit  of  some  modification 
in  its  application  to  the  case  of  an  heir  at  law.  A  devise  to  the 
heir  being  inoperative,  and  he  being  himself  the  person  to  take  ad- 
vantage of  any  forfeiture,  a  mere  condition  annexed  to  a  devise  to 
him  cannot  be  enforced  in  the  same  way  as  against  a  stranger :  it 
has  no  efi!ect,  except  where  the  doctrines  of  Courts  of  Equity  con- 
sider it  as  a  trust  attaching  on  the  estate,  as  in  the  case  of  a  devise 
to  the  heir,  on  condition  of  paying  a  sum  of  money  to  a  third  person* 
See  Anon.  2  Freem.  278.  So  where  a  case  of  election  is  raised 
against  the  heir  by  a  devise  to  him,  he  is  treated  as  a  trustee  for  the 
other  objects  of  the  testator's  bounty,  to  the  extent  of  the  bounty  in- 
tended for  them.  ^'  The  devise  is  read,"  says  Sir  William  GFrant, 
''  as  if  it  were  to  the  heir  absolutely,  if  he  confirm  the  will ;  if  not, 
then  in  trust  for  the  disappointed  devisees,  as  to  so  much  of  the  . 
estate  given  to  him,  as  will  be  equal  in  value  to  the  estates  intended 
for  them."  2  Ves.  and  B.  191.  Thus  in  such  cases  the  compensation 
is  deducted  from  that  which  is  devised  to  the  heir.  The  surplus,  if 
ftny,  belongs  to  him  in  his  character  of  heir. 

Similar  observations  apply  to  cases  where  the  party  electing  filja 
any  other  character,  by  which  the  property  would  be  his  inde- 
pendently of  the  will.  If  the  disappointed  devisee  be  intitled  to 
compensation  only,  the  surplus  being  undisposed  of  would  result  to 
the  party  who  has  made  the  election. 

'  This  distinction  may  possibly  reconcile  the  authorities  in  fitvour 
of  the  doctrine  of  forfeiture,  with  most  of  those  in  which  the  judg- 
ments or  decrees  admit  a  right  of  electing  against  the  will  on  the 
terms  of  making  compensation  only,  and  retaining  the  surplus.  The 
latter  have  chiefiy  been  cases  in  which  the  defendant  was  the  heir 
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averment  that  the  provision  was  made  in  lieu  of  dower 
cannot  be  supported.     The  only  question  in  the  cases 

at  law  of  the  testator^  put  to  elect  between  estates  devised  to  him 
by  the  will  and  estates  claimed  against  the  will  under  a  previous 
entail.  Anon.  Gilb.  £q.  Rep.  15.  Streatfield  v.  Streatfield^  Cas. 
Temp.  Talb.  1 76.  I  Swan.  447.  Welby  v.  Welby,  2  Ves.  and  B. 
187.  Tibbits  v.  Tibbits^  ub.  tup.  In  Noyes  v.  Mordaunt,  2  Vem.  581. 
Gilb.  £q.  Rep.  2^  the  defendant  was  one  of  the  testator's  co-heiresset. 

The  case  of  fior  v.  Bor^  7  Bro.  P.  C.  167>  ed.  Toml,  is  confiirm- 
able  to  this  distinction.  The  judgment  of  Lord  Hardwicke  lays 
down  the  general  rule  of  forfeiture :  "  That  when  a  father  disposing 
of  his  estate,  happens  to  give  a  younger  son  what  was  settled  upon 
the  elder,  and  at  the  same  time  gives  the  elder  son  some  other  pro- 
vision ;  if  the  elder  will  defeat  the  will  in  any  part^  he  shall  not  at 
the  same  time  take  any  benefit  under  it."  P.  1 78.  The  language  of 
the  decree  which  followed  this  judgment,  intimates  that,  if  the  cir- 
cumstances had  raised  a  case  of  election  against  the  appellant,  he 
would  have  been  called  upon  to  elect  whether  he  would  abide  by 
the  devise,  or  convey  to  the  respondent  so  much  of  the  lands  taken 
under  the  will  as  should  be  equal  in  value  to  the  entailed  estates 
retained  in  opposition  to  it.  In  this  case  the  appellant  was  the  heir 
of  the  testator's  second  son :  the  eldest  having  died  without  issoe,  he 
•had  become  the  testator's  heir. 

In  the  case  of  Rich  v.  Cockell,  9  Ves.  369,  it  was  admitted  in  the 
argument,  and  the  Lord  Chancellor  seems  to  have  agreed,  that  the 
defendant,  if  bound  to  elect,  might  elect  to  make  compensation  ooly : 
the  defendant's  wife  had  bequeathed  to  him  part  of  her  separate 
property,  and  had  by  the  same  will  given  away  other  property 
which  he  claimed  as  his  own.  The  separate  property  given  him  by 
the  will,  would  independently  of  the  will,  have  devolved  upon  him 
jure  mariti ;  and  the  opinion  intimated  in  this  case^  therefore,  falls 
within  the  distinction  mentioned  above. 

On  the  other  hand,  in  Green  v.  Green,  the  estate  which  the  de- 
fendant took  under  the  instrument,  could  not  have  been  his  except 
by  virtue  of  that  instrument,  and  it  was  considered  that  he  was 
bound  to  relinquish  it  tit  toto  if  he  insisted  on  his  other  claims. 

But  whether  this  su^estion  be  or  be  not  well  founded,  the  weight 
of  the  authorities,  as  well  as  the  principle  on  which  the  doctrine  of 
election  is  considered  to  be  founded,  appear  strongly  to  support  the 
conclusion,  that  the  cases  alluded  to  above  have  proceeded  upon 
some  distinct  grounds ;  and  that  they  do  not  establish  as  an  uni- 
*"  versal  rule,  that  the  party  who  refuses  to  comply  with  the  implied 

condition  of  the  devise  can  retain  any  part  of  the  benefits  conferred 
on  him  by  the  will. 
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has  been,  whether  an  intention,  not  expressed  by  apt 
words,  could  be  collected  from  the  terms  of  the  in- 


The  langdage  usually  employed  by  the  Courts  on  the  subject  of 
election^  is  decidedly  inooiisistent  with  the  existence  of  such  a  rule. 
The  familiar  expression  that  a  party  cannot  take  under  and  against 
the  same  instrument^  cannot  mean  that  he  may  take  partly  under 
it>  and  partly  against  it.  When  it  is  aaid^  that  he  is  to  choose 
which  of  two  estates  he  will'take^  does  it  imply  that  he  may  choose 
the  whole  of  one^  and  part  of  the  other  ?  The  expressions  that  no 
man  shall  take  any  thing  under  an  instrument  without  conforming 
to  it^  as  fiEur  as  he  is  able,  and  giving  effect  to  every  thing  contained 
in  it^  (2  Yes.  jun.  370,)  that  he  must  abide  by  the  will  in  toto,  or 
by  his  paramount  claims  in  toto,  (3  P.  W.  124.  2  Atk.  43,)  that 
no  person  puts  himself  in  a  capacity  to  take  under  an  instrument 
without  performing  the  conditions  of  it,  express  or  implied,  (2  Sch. 
and  Lef.  267,)  and  that  he  can  take  nothing  under  an  instrument 
which  he  repudiates,  (1  Bligh,  25,)  are  all  repugnant  to  the  notion 
that  one  who  elects  to  takeon  opposition  to  a  will,  can  avail  himself 
of  that  will,  to  claim  the  surplus  of  the  property  devised ;  while  they 
leave  it  open  to  him  to  make  that  daim,  by  any  other  title  inde* 
pendent  of  the  will. 

In  some  cases,  the  decrees  (as  far  as  they  are  stated  in  the  Reports) 
do  not  appear  to  have  gone  further  than  to  declare  that  the  de- 
fendant must  elect  to  take  under  or  against  the  will,  or  that  he  must 
elect  between  the  two  estates.  (1  Swan.  413.  1  Dow.  252.  2  Sch. 
and  Lef.  455.  Belt's  Supplement,  155.)  This  declaration  alone 
would  not  imply  that  there  was  any  middle  course  between  an  entire 
adoption,  and  an  entire  rejection  of  the  will.  In  other  instances,  the 
decrees,  after  directing  the  election  to  be  made,  have  proceeded  to 
specify  the  consequences  of  each  alternative,  in  terms  plainly  indi- 
cating, that  an  election  against  the  will  is  tb\be  fbUowM  by  an  ex- 
tinguishment of  all  title  under  it;  in  some  cases  declaring  that  the 
defendant  will  not  be  entitled  to  any  benefit  under  the  will,  {Morris 
V.  Burroughs,  1  Atk.  404.  Pulteney  v.  Darlington,  7  Bro.  P.  C. 
546,  ed.  Toml.  Blount  v.  Bestland,  5  Ves.  517;)  in  others  direct- 
ing that  all  that  has  been,  or  may  be  received  under  the  will,  shall 
be  accounted  for.  (Macnamara  v.  Jones,  1  Bro.  C.  C.  482,  note, 
ed.  Belt.    Vane  v.  Dungannon,  uh,  supra.) 

The  observations  made  by  Lord  Chief  Justice  De  Grey,  in  one  of 
these  cases,  Pulteney  v.  Darlington,  -have  generally  been  considered 
adverse  to  the  opinion,  that  all  the  benefits  conferred  by  a  will 
must  be  relinquished  by  one  who  elects  against  it.  Only  a  few  pas- 
sages of  his  judgment  have  been  reported,  (2  Ves  jun.  560.  3  Ves. 
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strument.    The  decisions  which  have  been  made  can 
be  of  no  other  use  than  to  assist  the  judgment  of  the 


530;)  it  18  not  easy  to  interpret  them  with  certainty,  hat  it  may  he 
douhted  whether  they  neceaaarily  bear  the  meening  imputed  to 
them.  , 

The  decree  directed  that  Mrs.  Polteney,  a  married  woman,  should 
make  her  election.  On  a  rehearing,  the  Lord  Chancellor  Bathnnt 
was  assisted  by  Lord  Chief  Jnstioe  De  Orey  and  Baron  Eyre.  It 
appears  (from  the  statement  of  Lord  Rosslyn)  that  one  of  the  objec- 
tions arged  against  the  decree  was,  that  Mrs.  Pulteney,  being  a  mar- 
ried woman,  could  not  defeat  her  husband's  interest,  and  therefore 
was  unable  to  elect :  she  had,  it  was  said,  no  alternative.  The  argu- 
ment therefore  raised  this  difficulty,  that  in  a  case  of  election,  a 
married  woman,  not  being  able  to  perfbnn  the  condition  of  giving  up 
her  own  estate,  would  (unless  her  husband  was  willing  to  convey) 
necessarily  forfeit  what  was  devised  to  her.  The  observatioiis  in 
question  seem  to  have  been  designed  to  meet  this  ol]9ection.  "  In 
answer  to  that,  the  Chief  Justice  HMtitignklM>«  the  equity  of  this 
Court  from  an  express  condition :"  which,  he  says,  **  must  be  per- 
formed as  framed ;  and  if  not  it  would  induce  a  forfeiture ;  bat  the 
equity  of  the  Court'*  (as  he  very  well  expresses  it,)  '^  is  to  aeqncster 
tiie  devised  interest  qvousgtte,  till  satisfiiction  be  made  to  the  disap- 
pointed devisee."  The  first  part  of  this  passage  implies,  that  the 
difficulty  raised  by  the  argument  would  exist  in  the  case  of  an  ex« 
press  condition  that  a  married  woman  should  give  up  an  estate:  if 
unable  to  perfbnn  it,  modo  etforwtd^  she  would  incur  a  fnrfeitiiie; 
The  second  part  shows  that  this  difficulty  would  not  exist  in  the  case 
of  election :  treating  of  the  case  «of  a  party  under  disability,  it  dia- 
tinguishes  between  the  strict  rule  of  forfeiture  for  breach  of  a  Icgsl 
condition,  and  the  mode  in  which  election  would  be  enforced  in 
equity.  It  seems  intended  to  imply  that  the  married  woman,  if  un« 
able  to  make  and  perfect  her  election,  would  not  incur  an  immediate 
forfeiture;  but  that  the  enjoyment  of  the  devised  estate  would,  in 
the  mean  time,  be  withhdd.  The  natural  meaning  of  sequestoing 
the  estate  guamgue  is,  not  that  a  part  is  to  be  taken  away  for  ever, 
but  diat  the  whole  is  to  be  detained  for  a  timei  Lord  Rosslyn,  who 
quotes  the  passage,  adopted  a  similar  idea  in  a  case  occurring  a  short 
time  afterwards,  in  which  he  again  referred  to  this  judgment; 
"  Therefore  the  Court  says,  there  shall  be  an  election,  and  gives  an 
opportunity  of  electing,  and  will  not  easily  hold  the  election  con-^ 
eluded.  But  if  the  party  is  under  restraint,  and  cannot  accomplish 
that,  it  is  the  misfortune  of  the  party :  but  the  consequence  is,  that 
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Court  in  determining  what  may  be  considered  a  8uf<- 
ficient  manifestation  of  the  intention ;  and  the  result 


whHe  he  ocmtiniies  in  that  sitiiatioii  his  daim  must  be  barred." 
2  Ves-  jun.  e^7. 

A  presnmptioii  in  &Your  of  this  yiew  of  the  Chief  Justice's  judg- 
ment arises  a]so  firom  the  &ct>  that  the  declaration  of  the  decree  was 
not  varied  on  the  rehearing.  Mrs.  Pulteney  was  to  make  her  elec- 
tion^ whether  she  woold  take  nnder  the  will  of  Sir  William  Pnl- 
teney,  or  nnder  that  of  General  Pnlteney :  and  jn  case  she  should 
elect  to  take  an  estate  tail  nnder  the  will  of  Sir  William  Pulteney^ 
it  was  declared  that  she  would  not  be  entitled  to  any  estate  under 
the  will  of  General  Pulteney.  It  was  subsequently  referred  to  the 
Master^  to  inquire  which  election  would  be  most  for  her  benefit :  and 
he  reported  that  it  would  be  for  her  benefit  to  take  under  the  will  of 
Sir  William  Pulteney ;  and  an  arrangement  was  then  agreed  on,  by 
which  the  benefits  given  to  her  by  (General  Pulteney's  will  were 
valued^  and  she  secured  the  amount  for  the  benefit  of  the  disapp 
pointed  devisees.  2  Ves.  jun.  bS^.  3  Ves.  385.  This  arrangement 
followed  the  principle  of  the  decree :  by  the  election  against  the  will 
of  General  Pulteney,  she  forfeited  the  right  which  the  will  gave  her 
to  his  property ;  but  instead  of  relinquishing  the  property  in  specie> 
it  was  agreed  that  she  should  give  the  value  of  it  in  money. 

The  remarks  of  Lord  Rosslyn  on  the  first  hearing  of  Cavan  v. 
Pulteney,  2  Ves.  jun.  560>  appear  contrary  to  the  view  here  taken; 
but  when  the  case  was  a  second  time  beftwe  him,  his  expression  was^ 
that  the  will  must  be  understood  to  impose  upon  Mrs.  Pukeney, 
*'  in  nature  of  a  condition,  an  obligsttian  to  conform  to  the  will,  or  if 
«he  did  not,  to  forfeit  all  the  interest  she  took  under  it."  3  Ves.  385. 
In  another  case  he  says,  *^  that  the  Court  cannot  execute  a  will  by 
parcels;  it  must  be  totally ;  or  with  r^ard  to  the  party,  by  whose 
means  it  £uls,  the  Court  can  do  nothing  for  that  party."  2  Ves.  jun* 
€97. 

It  may  be  remarked,  that  in  Pulteney  v.  Darlington,  Mrs.  Puk 
teney  was  the  cousin  and  heir  at  kw  of  General  Pulteney,  against 
whose  will  she  elected  to  take ;  and  if^  therefore,  an  opinion  was 
entertained  that  she  might  take  tJie  prcqperty  devised,  subject  to  the 
oUigaAion  of  making  compensation,  it  may  perh^»  be  referred  to 
the  distinction  alluded  to  above.  The  dediiration  of  the  decree  eon^ 
fined  the  fbrfetture  to  the  rights  which  she  had  by  virtue  of  the 

wm. 

It  is  apparent,  that  if  the  rule  of  election  permitted  the  party 
oontravening  the  will  to  retain  the  property  given  by  it,  subject  to  a 
deduction  for  compensation,  there  would  be  little  security  in  any 
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of  all  the  cases  upon  implied  intention  is,  that  the  in- 
strument must  contain  some  provision  inconsistent  with 
the  assertion  of  a  right  to  demand  a  third  of  the  lands 
to  be  set  out  by  metes  and  bounds,  &c.  Such  are  the 
principles  which  have  been  established  upon  the  present 
subject,  and  the  difference  of  opinions  which  may  be 
found  in  the  cases  is  not  to  be  ascribed  to  any  doubt  of 
those  principles,  but  merely  to  the  difficulty  in  applying 
them  to  the  facts  of  each  particular  case.  It  cannot  be 
expected  that  all  the  determinations  necessarily  founded 
upon  such  a  variety  of  circumstances  should  be  uniform, 
or  to  the  satisfaction  of  every  judge  ;  it  will,  therefore, 
be  my  endeavour,  in  considering  the  cases,  to  point  out 


case  for  the  performance  of  the  testator's  intention.  According  to 
either  nile^  the  election  is  of  course  against  the  will^  where  the  pro- 
perty given  by  it  is  less  valuable  than  that  which  the  testator  at- 
tempts to  give  away  from  the  defendant.  If  it  be  more  valuable,  it 
would,  according  to  the  rule  of  forfdture,  be  equally  of  course,  that 
the  defendant  would  elect  to  confirm  the  will.  But  upon  the  con- 
trary supposition,  the  choice  would  be  indifferent  to  the  defendant, 
in  point  of  pecuniary  benefit.  If  he  took  under  the  will,  he  would 
be  entitled  to  the  larger  property.  If  he  took  against  it,  he  would 
retain  the  smaller  property,  and  the  difference  would  be  made  up  to 
him,  by  his  receiving  the  surplus  value  of  the  other.  No  beaefit 
could  be  gained  by  effectuating  the  intention,  and  nothing  could  be 
lost  by  defeating  it. 

Hence,  upon  this  principle,  a  knowledge  of  the  value  of  the  two 
funds  would  not  be  essential,  to  enable  the  defendant  to  make  his 
Section  with  safety.  By  electing  against  the  will,  he  would  in  every 
case  secure  himself  from  loss;  and  there  would  be  no  necessity  for 
postponing  his  determination  till  after  the  accounts  wefe  taken^  and 
the  value  ascertained,  or  for  references  to  a  Master,  in  the  cases  of 
infants  and  married  women. 

In  Pulteney  v.  Darlington,  Lord  Chief  Justice  De  Grey,  adverting 
to  the  situatito  of  the  husband  of  a  married  woman  who  is  decreed 
to  elect,  observes  that  the  most  favourable  supposition  for  him  is,  to 
consider  him  as  having  an  estate  that  rises  and  falls  with  hers,  "  be- 
cause otherwise  he  takes  against  the  will."  2  Ves.  jun.  560.  This 
observation  could  scarcely  have  been  made,  if  a  party  taking  against 
the  will  were  put  in  possession  of  the  whole  amount,  which  he  could 
obtain  by  taking  under  it. 
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their  diflPerences,  and  which  of  them  it  is  probable 
would  be  at  present  approved  of  under  the  same  cir- 
cumstances. 

When  a  pecuniary  legacy,  personal  annuityi  or  other  Difference  as 
interest  merely  affecting  the  personal  assets,  is  be-  J^^^^J^ 
queathed  by  the  husband  to  his  widow,  without  a  de-  the  bequest 
claration  that  it  is  intended  in  satisfaction  of  dower,  no  *'  ^  *noney 

or  lands* 

implication  whatever  arises  that  the  disposition  was 
made  with  that  view  or  intent,  so  that  she  will  be  in- 
titled  to  ly)th(^).  But  when  lands  or  rents  out  of 
lands  in  which  the  widow  is  dowable  are  bequeathed  to 
her  by  her  husband,  a  presumption  arises  from  that  cir- 
cumstance (though  not  of  itself  sufficiently  clear  and 
certain  to  put  her  to  an  election,  as  after  appears),  that 
such  devises  were  meant  in  lieu  and  bar  of  dower. 

1.  The  first  consideration,  therefore,  will  be  when 
the  testamentary  disposition  to  the  Widow  is  of  lands 
of  which  she  is  dowable,  and  secondly,  of  rwi^  out  of 
them. 

First.   When  the  testamentary  disposition  to  the  Instances 
widow  is  of  lands  in  which  she  is  intitled  to  dower.        ^^^'^  f^®  ^ 

was  not  pu^ 

The  great  and  leading  case  upon  this  subject  is  to  election^ 
liWicrence  v.  Lawrence  (ft).  -There  the  husband  de- 
vised his  manor  of  Little  Sherrington^  mansion-house, 
and  lands  of  the  annual  value  of  180/.,  to  his  wife, 
durante  viduitaley  with  remainder,  together  with  all 
his  other  lands,  to  trustees  for  twenty-four  years  from 
his  death,  with  remainders  over.  The  trusts  of  the 
term  were  for  payment  of  debts  and  legacies ;  and  as  a 
further  provision  for  his  wife,  the  testator  directed  that,- 
after  two  years  of  the  term  were  expired,  his  trustees 
should  permit  her  to  receive  the  rents  of  one  of  the 
farms  of  60/.  a  year,  and  after  Jive  years  of  the  term 
were  elapsed,  to  permit  her  to  receive  the  rents  of  an- 


{a)  Strahan  v.  Sutton,  3  Ves.  249.    Ayres  v.  Willis,  1  Ves, 
«e9.  230,         {h)  2  Venx.  365.    3  Bro.  Pari  Ca.  8to.  ed.  483. 
VOL.  I.  P  P 
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other  of  the  farms  of  90/.  a  year,  for  the  remainder  of 
the  term,  so  long  as  she  continued  a  widow.  He  then 
gave  her  several  pecuniary  and  specific  legacies,  and  ap* 
pointed  her  sole  executrix.  No  mention  was  made  in 
the  will,  that  any  of  the  above  provisions  were  to  be  in 
satisfaction  of  dower.  The  widow  proved  the  will, 
possessed  the  personal  estate,  and  entered  upon  the 
lauds  devised  to  her.  She  afterwards  recovered  her 
dower  at  law,  of  the  yearly  value  of  16/.,  and  the  lands 
were  duly  assigned.  Upon  a  bill  by  the  remainder- 
man to  be  relieved  against  the  judgment.  Lord  Somers 
was  of  opinion,  that  the  testamentary  dispositions  to 
the  widow  were  intended  in  satisfaction  of  her  dower, 
which  intention  appeared  from  the  manner  in  which 
he  h^d  disposed  of  his  lands  not  limited  to  his  wife  for 
her  life.  This  decree  was  reversed  by  Lord  Keeper 
Wright^  because,  in  his  opinion,  there  was  nothing  in 
the  will  which  showed  a  sufficiently  clear  intention  that 
the  widow  was  meant  to  be  excluded  from  her  dower. 
This  judgment  was  acquiesced  in  till  after  the  death 
of  the  plaintiff,  when  A.  Lawrence^  the  next  remainder^ 
man,  became  intitled,  who  commenced  his  suit  to  be 
relieved  against  the  judgment  of  dower,  but  Lord 
Cowper  declined  to  alter,  in  that  respect.  Lord  Keeper 
tVrighfs  decree ;  upon  which  Lawrence  appealed  to 
the  Hotise  of  Lords^  who  confirmed  Lord  Omper'^ 
decree,  and  consequently  that  of  Lord  Keeper  Wright. 
Consistently  with  the  principles  before  stated,  the 
reasons  for  the  final  judgment  of  the  House  of  Lords 
appear  to  have  been  these ;  That  the  devise  to  the 
widow  of  a  part  of  the  dowable  estates  was  consistent 
with  her  right  to  dower  in  the  remainder,  and  that  such 
consistency  continued  notwithstanding  the  interests 
which  were  given  in  the  two  farms,  parcels  of  the  lands, 
not  devised  to  her ;  because  her  acceptance  of  them 
might  not  of  necessity  defeat  any  of  the  trusts  of  the 
term  vested  in  the  trustees,  since  the  remainder  of  the 
lands,  after  the  assignment  of  dower,  might  be  suf* 
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fident  to  pay  the  debts  and  legacies  in  lad  of  the  per- 
sonalty; hence  the  implication  that  the  testator  in- 
tended, by  his  testamentary  dispositions  to  his  widow, 
to  purchase  her  right  to  dower  in  the  lands  not  given 
to  her,  was  doubtful  and  conjectural,  which  is  not  suf- 
ficient to  put  a  widow  to  an  election  between  her 
legal  title  and  the  benefits  that  she  takes  under  her 
husband's  wilL 

The  next  case  that  followed  and  which  was  determined 
upon  the  authority  of  the  last,  was  the  case  of  Lemon  y» 
Lemon  (a),  in  which  the  husband  devised  part  of  his 
lands  to  his  wife  for  life,  without  expressing  them  to 
be  in  lieu  or  satisfaction  of  her  dower,  and  the  residue 
of  his  estates  to  his  brother  in  fee.  The  widow  re- 
covered her  dower  at  law }  to  be  relieved  against  which . 
be  filed  his  bill,  but  it  was  dismissed. 

From  the  above  two  ca^es,  and  those  of  the  same  No  implica- 
class  referred  to  in  the  notes  (*),  it.  appears  to  be  esta-  ^^^dw 
blished  that  the  devise  of  an  estate  to  the  widpw  for  of  part  of  the 
life,  without  expressing  it  to  be  in  satisfaction  of  dower,  ^^J^^'* 
is  not  inconsistent  with,  and  therefore  will  not  oblige  her  dower  in 
her  to  elect  between  it  and  her  dower  out  of  other  ^^  '««^a^- 
freehold  estates  of  her  husband,  notwithstanding  they 
are  bequeathed  to  other  persons ;  and  although  she  may 
have  devised  to  her  by  the  saine  will,  interests  in  or 
out  of  those  other  lands  not  inconsistent  with  her  legal 
right  to  dower,  by  metes  and  bounds,  and  the  disposi- 
tions made  of  them  by  such  will. 

But  the  tenas  of  the  devise  to  the  widow  less  than  Except  snch 
expression  may  raise  a  sufficiently  clear  implication  of  I^J^^ 
the  testator's  meaning,  that  the  bequest  to  her  of  pajrt  particular 
of  his  lands  should  be  in  satisfaction  of  her  dower  in  ^^™1" 

,  siances^  as 

the  ramaJuder  of  them.    In  such  cases  she  will  be  inconsistency 

between  the 
twopro- 


(ff)  8  Vin.  Abr.  '*  Devise/'  p.  366,  pi.  45.  (6)  Hitchin  v. 

Hitchin,  Pro.  Ch.  133.    Brawn  v.  Parry,  2  Dick.  685;  jnjd  Bir- 
mingham  v.  Kirwan,  2  Scho.  and  Lefroy,  444,  454. 
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obliged  to  elect  between  the  devise  to  her  and  such 
her  legal  title.  An  instance  of  this  occurred  in  the 
following  case  (a). 

There  the  husband  devised  all  his  estates  whatsoever 
to  his  wife  and  two  children,  B  and  C,  as  tenants  in 
common^  in  equal  shares.  His  property  consisted  of 
real  and  personal  estates,  which  were  enumerated  by 
him,  and  in  the  event  of  his  wife  surviving  his  chil- 
dren, he  gave  their  shares  to  her  for  life,  &c.  One  of 
the  questions  was,  whether  the  widow  was  intitled  to 
dower  out  of  the  remainder  of  the  real  estates  not  im- 
mediately devised  to  her  ?  And  Sir  William  Grcmt^ 
Master  of  the  Rolls,  determined  that  she  was  not. 

The  principle  upon  which  the  above  decision  was 
founded,  appears  to  have  been  that  the  mode  in  which 
the  devise  was  made,  raised  a  clear  implication  that  the 
testator  intended  his  widow  to  take  what  he  had  given 
to  her  under  his  will  only,  and  no  other  parts  of  his 
estates  under  any  title  whatsoever.     His  Honour  con- 
ceived, that  the  direction  that  all  the  testator^s  real  and 
personal  estate  should  be  equally  divided  between  his 
widow  and  children,  was  inconsistent  with  her  title  to 
dower ;  for  that  equality  would  be  defeated  if  she  were 
allowed  in  the  first  place  to  take  a  third  of  the  real 
estates  as  dower,  and  then  one-third  of  the  two  remain- 
An  instance    ing  thirds.    This  case,  therefore,  seems  to  be  an  autluv 
S«  wtr  rity,  that  if  the  husband  devise  his  freehold  esUtes  to 
the  devise  is  his  widow  and  other  persons,  as  tenants  in  commoni 
widow  in  ^    without  expressing  that  his  wife's  share  should  be  in 
common  with  lieu  or  satisfaction  of  her  dower,  she  must  elect  be- 
TOns!^  ^'      tween  the  devise  to  her  and  her  legal  title. 

[In  Roberts  y.  Smith  (b\  the  testator  gave  gavelkind 
land^  to  hb  wife  and  two  other  persons,  in  trust  as  to 
one  moiety  for  his  wife  during  widowhood,  for  the 


<a)  Chalmers  y.  Storil,  2  Yes.  and  Bea.  222.  {h)  1  Sim.  k 

Stu.  513. 
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mainteaance  of  herself  and  her  children  of  a  foi^er 
marriage,  and  as  to  the  other  moiety  in  trust  for  his 
children.  It  was  held  that  the  equal  division  of  the 
income  intended  by  the  testator  was  inconsistent  with 
4;he  claim  to  dower,  and  that  the  widow  was  therefore 
bound  to  elect. .  So  in  Dkksen  v.  Robinson  (a),  the 
testator  having  given  his  real  and  personal  estate  to  his 
/widow,  upon  trust  for  the  equal  benefit  of  herself  and 
children,  it  was  held  to  be  a  case  of  election. 

In  MiaU  v.  Brain  (A),  the  testator  devised  his  real 
and  personij  property  to  trustees,  upon  trust  to  permit 
his  daughter  to  use  and  occupy  a  freehold  house,  part 
•of  his  property,  for  her  life,  and  upon  other  trusts^ 
partly  for  the  benefit  of  his  wife.  TTie  Vice-Chancellor 
observed,  that  the  testator  contemplated  for  his  daughter 
the  personal  use  and  occupation  of  that  house,  which 
was  inconsistent  with  the  widow's  claim  to  dower  out 
of  that  part  of  the  property.  The  house  was  part  of  a 
general  devise,  and  the  testator  had  not  given  it  to  the 
trustees  free  from  dower,  unless  he  had  so  given  the 
rest  of  his  estate.  The  testator  had  shown  a  plain  in- 
tention, that  the  trustees  should  take  such  an  interest 
;in  the  house  as  would  exclude  the  wife's  dower,  and  the 
same  intention  must  apply  to  the  whole  estate  passing 
by  the  same,  devise. 

So  in  Butcher  v.  Kenip  (c),  the  testator  having  de- 
vised a  freehold  farm  to  trustees  for  the  benefit  of  his 
daughter,  with  directions  to  them  to  carry  on  the  busi- 
ness of  the  farm,  or  let  it  on  lease,  during  the  daughter's 
minority^  the  Vice-Chancellor  held  this  to  be  suf- 
ficient proof  of  an  intention  to  exclude  the  wife  from 
.dower.3 

The  cases  above  stated  and  referred  to,  relate  prii^  As  to  widow's 
cipally  to  the  obligation  of  the  widow  to  elect  between  I^^J^^^i^^^ 

^  dower  nari 

'■  of  the  lands 

devioed  to 
(a)  Rolls,  30.  April,  1822.  (b)  4  Madd.  1 19.  her,  and  the 

(c)  5  Madd.  61. 
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refminder      gu^h  of  the  lands  as  are  devised  to  her  by  her  husband, 

under  the 

will^  and  her  dower  in  the  residue  of  his  estate ;  but  they 

say  nothing  as  to  the  question  whether,  when  the  whole 
of  the  lands  are  devised  to  her,  she  may  take  two-thirds 
of  them  as  a  purchaser  under  the  will,  and  the  remain- 
ing one-third  under  her  title  to  dower.  The  principle, 
however,  upon  which  the  cases  last  mentioned  and 
referred  to  were  decided,  appears  equally  to  apply  to 
this  subject.  There  is  no  more  inconsistency  between 
the  widow's  right  to  dower  in  the  lands  devised  to  her, 
and  her  interest  in  them  under  the  devise,  than  in  the 
above  cases.  The  husband  might  intend  that  she  should 
take  no  other  interest  in  the  lands  bequeathed  to  her 
than  under  his  will,  or  he  might  mean  to  pass  to  her  his 
interest  subject  to  her  title  to  dower.  His  intention 
is  dubious ;  which  is  not  rendered  more  clear  from  any 
inconsistency  between  the  concurrent  enjoyment  <^ 
her  two  rights,  the  one  under  the  will,  and  the  other 
by  the  provision  of  the  law.  For  want,  therefore,  of 
this  clear  implication  of  intention  from  the  contents  of 
the  will,  that  the  testator  intended  what  he  had  given 
to  his  widow  should  be  held  and  enjoyed  under  his  wiU 
and  by  no  other  title,  it  would  seem  that  she  may,  in 
general,  elect  to  take  the  lands  devised  to  her  both 
Her  adyan-  under  the  will  and  her  title  to  endowment.  This  may 
tage  in  being  be  of  great  advantage  to  her,  when  her  husband  dies  in 
Srardse  this  Embarrassed  circumstances ;  for  as  to  one-third  of  the 
ngl^t.  estate,  she  would  enjoy  it  under  a  paramount  title  free 

from  his  incumbrances  during  the  marriage,  as  it  has 
been  before  shown  (a) ;  and  for  the  other  two-thirds 
she  would  be  liable  to  contribute  with  the  owners  of 
the  remainder  of  the  lands,  in  discharge  of  the  incum- 
brances. 

But  the  terms  of  the  devise  to  the  widow,  less  than 
expression,  may  in  this  case,  as  in  Chalmers  v.  Storil^ 


(rt)  Supra,  p.  4 1 1 . 
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rake  a  sufficiently  clear  implication  of  the  testator^s 
meaning,  that  he  intended  her  to  take  wholly  under 
his  will  in  exclusion  of  her  title  to  dower,  for  the  same 
principle  governs  all  the  cases.  An  instimce  occurred 
in  the  case  of  Birmingham  r.  Kirwan  (a),  which  was 
as  follows : 

The  husband  being  seised  in  fee  of  considerable 
real  estates,  devised  them  to  trustees  in  trust  by  sale 
or  mortgage,  or  out  of  the  rents  and  profits  to  pay 
debts,  &c.  in  aid  of  his  personal  property ;  and  as  to 
his  demesne  of  about  seventy  acres^  with  his  house, 
offices,  and  garden,  to  permit  his  wife  to  hold^and 
enjoy  them  for  her  life  at  the  yearly  rent  of  thirteen 
shillings  for  each  acre  of  the  demesne,  exclusive  of 
bog,  she  keeping  the  house,  offices,  and  garden,  in 
perfect  repair,  and  not  to  let  them  except  to  the 
persons  in  remainder.  The  residue  of  his  lands,  sub- 
ject to  the  payment  of  his  debts  and  legacies,  ast  afore- 
said, he  devised  to  other  persons.  The  testator  was  • 
greatly  indeb.ted  at  his  death  to  creditors  by  elegit, 
who  took  possession  of  the  lands  not  devised  to  the 
widow.  She  also  entered  upon  the  demesne,  house, 
&c.  bequeathed  to  her  for  life;  and  afterwards  re- 
covered her  dower  at  law  out  of  the  residue  of  the 
lands.  The  question  was,  whether,  under  the  circum- 
stances, she  was  intitled  to  any  doWer,  and  of  what  ? 
And  Lord  Redesdale  decided,  in  conformity  with 
Lawrence  v.  Lawrence,  and  the  other  cases  of  that 
class  before  referred  to,  that  the  devise  of  part  of  the 
lands  to  the  widow  did  not  bar  her  right  to  dower  of  the 
remainder  of  them.  But  his  Lordship  was  of  opinion 
that,  under  the  terms  of  the  devise,  and  the  dispo- 
sitions in  the  will,  she  could  not  claim  dower  in  the 
house  and  demesne,  and  also  the  interest  in  them 


(a)  2  Sdio.  and  Lefroy^  4 14.    To  the  same  effect,  see  the  case  of 
Lord  Dorehester  v.  Earl  of  Effingham,  Coop.  C.  C.  319. 
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given  to  her  by  the  will,  since  the  enjoyment  under 
the  two  titles  was  inconsistent  under  the  circumstances 
of  the  case ;  1st,  because  the  rent  of  thirteen  shillings 
per  acre  was  issuable  out  of  the  whok  house  and  de* 
mesne,  which  could  not  be  if  the  widow  were  entitled 
to  endowment  out  of  them ;  2dly,  because  she  was  to 
keep  the  premises  in  repair,  and  not  to  alien  them 
except  to  the  persons  in  remainder ;  directions  which 
applied  to  the  whole  of  the  estate  devised  to  her,  but 
quite  incompatible  with  the  right  of  a  person  claiming 
title  by  dower,  a  title  paramount  to  them,  in  one-third 
of  t^e  estate ;  Sdly,  since  if  the  widow  brought  a  writ 
of  dower  against  the  trustees  as  devisees,  in  respect  of 
the  house  and  demesne,  and  was  to  have  a  third  part 
set  out  to  her,  they  could  not  execute  the  trust  reposed 
in  them  of  permitting  her  to  enjoy  the  whole  under  the 
Wf7/,  one-third  being  recovered  against  them ;  4thly, 
because  the  trustees  could  not,  in  the  event  last  sup- 
posed, reserve  an  acreable  rent  on  the  whole^  and  of 
the  rent  to  be  reserved  she  could  not  .have  dower; 
5thly,  for  since  the  widow  must  admit  the  right  of 
the  trustees  to  the  whole  house  and  demesne,  for  the 
purpose  of  having  the  demise  made  to  her  under  the 
will,  her  title  to  dower  would  involve  this  contradic- 
tion, that  she  must  dispute  their  title  as  to  one-third 
of  the  whole  \  and,  lastly,  because  if  the  widow  had 
entered  upon  the  whole  house  and  demesne  under  a 
lease  from  the  trustees,  before  bringing  her  writ  of 
dower,  she  must  have  demanded  dower  against  her 
own  title,  and  avoided  the  leases  as  to  one-third. 
Under  all  these  circumstances,  his  Lordship  considered 
the  implication  clear,  that  the  husband  intended  his 
wife  should  enjoy  the  whole  of  the  house  and  demesne 
under  a  right  created  by  the  will,  and  not  parts  of 
them  under  a  right  which  she  had  previously  to  it,  and 
the  remainder  under  the  will. 

In  the  last  case  it  is  observable  that  the  interest  in 
the  estate  devised  by  the  will,  and  the  title  to  dower^. 
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were  contemponuy  and  inconsiBtent,  Such  two  titles^ 
therefore,  meeting  together  could  not  co-exist  without 
the  one  infringing  upon  the  other ;  hence  arose  a  clear 
implication  that  the  testator  could  not  intend  to  pasa 
to  his  widow  merely  what  he  was  empowered  by  law  to 
transfer,  viz.  part  of  his  estate  subject  to  her  right  to 
dower. 

If  the  interest  devised  to  the  widow  in  the  estate  be  The  implica- 

in  consistency  with  the  other,  and  there  arises  no  clear  limitation  to 


not  m  presently  but  in  fuiuro^  she  may  enjoy  the  one   ^^^'       " 


arise  upcm  a 
tion  1 

implication  of  an  intention  from  the  devise  of  such  an  ^^^^^^feT^ 

interest,  that  the  testator  meant  by  it  to  exclude  her  t^edowable 

immediate  title  to  dower.     The  result  therefore  is,  *^^- 

that  a  sufficient  case  will  not  be  made  to  put  the  widow 

to  elect  between  her  present  title  to  dower  in  the 

lands,  and  her  future  interest  in  the  same  under  the 

will. 

Thus,  in  Incledon  v.  Northcote{a\  the  wife  was  ' 
intitled  to  a  portion  of  50001.^  charged  upon  her 
father's  property,  which  her  husband  extinguished, 
and  made  no  settlement  upon  her.  Of  the  estates 
of  which  he  died  seised,  his  widow  was  only  intitled 
to  dower  out  of  one  called  the  Northcote  estate.  By 
.his  will  he  devised  his  real  and  personal  estates  to  trus*- 
tees,  in  trust  as  to  particular  parts  of  them  for  his  wife 
for  life,  and  in  trust  as  to  his  residuary  personal  estate 
and  his  real  estates  to  pay  his  debts,  and  then  to  raise 
5000/.  for  children's  portions ;  and  as  to  his  real  estates 
to  the  use  of  his  first  and  other  son  and  sons  succes*- 
fiively  in  tail,  remainder  to  the  use  of  his  daughters, 
with  remainder  to  the  use  of  his  wife  for  life.  ITie 
testator  added  a  codicil  to  his  will,  which  formed  no 
ingredient  in  the  Court's  judgment  upon  the  widow's 
claim  to  dower  of  the  Northcote  estate.  To  this  claim 
of  the  widow  it  was  objected  that  the  devises  in  the 


(d)  3Atk.433.' 
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will  in  0ome  measure  claahed,  and  were  inconsut^it 

with  it ;  because  the  testator  gave  to  her  the  very  estate 

in  remainder  out  of  which  she  demanded  dower,  so 

that  she  ought  to  take  either  totally  under  the  willy  or 

totally  to  reject  it.     But  Lord  Hardwicke  said^  that 

nothing  was  given  to  her  by  the  will  except  a  specific 

legacy  of  personal  estate,  and  a  remainder  for  life  in 

her  husband's  real  estate,  in  default  of  issue  male  and 

female  by  himself.     And  he  was  of  opinion,  that  there 

was  no  such  inconsistency  between  the  widow's  title  to 

dower  and  the  dispositions  made  by  the  will,  as  to  lay 

her  under  the  necessity  of  electing  between  her  legal 

right  and  the  remainder  devised  to  her  in  the  same 

estate  of  which  she  claimed  dower,  or  the  other  b^iefits 

given  to  her  by  the  will. 

Nor  even  In  conformity  with  the  principle  before  mentioned, 

estate  is         although  the  dowable  estate  be  devised  to  the  wifr  and 

given  to  the    other  persons  as  trustees  for  sale,  and  the  proceeds  are 

otkeTpCT-      directed  to  form  parts  of  the  testator's  personal  estate, 

sons  as  trus-  and  benefits  are  given  to  the  widow  out  of  the  funds  so 

^  to  sen,     constituted,  yet  there  will  be  no  implication  arising 

from  these  circumstances  sufficiently  clear  to  oblige  the 
widow  to  elect  between  her  testamentary  provisions  and 
dower  in  the  lands,  on  the  ground  of  inconsistency. 
This  was  expressly  so  decided  by  Lord  Alvanley  in 
French  v.  Davies  (a). 

Tlie  testator  devised  to  trustees  (his  wife  being  one 
of  them)  all  his  freehold  estates  to  sell,  with  a  direction 
that  the  proceeds  were  to  form  parts  of  his  residuary 
personal  estate.  He  then  gave  to  her  leasehold  pre- 
mises and  a  variety  of  articles  of  household  goods,  &c. 
and  a  legacy  of  100/.,  with  liberty  to  reside  in  his 
mansion-house,  and  if  she  declined  to  do  so,  he  ordered 
it  to  be  sold  and  the  money  to  be  applied  as  the  pro- 
duce of  his  freehold  estates.     He  also  gave  to  his  wife 


(a)  2  V'es.jun.  572. 
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the  interest  of  iOOOL  durante  viduitate ;  but  if  she 
married,  then  half  of  the  principal  was  to  fall  into  his 
residuary  personal  estate^  and  the  interest  of  the  other 
half  was  to  be  paid  to  her  separate  use.     The  trustees  . 
were  also  to  permit  her  the  enjo3rnient  during  widow- 
hood of  his  plate,  &c«  which  were  to  be  sold  after  her 
death  or  marriage,  and  the  proceeds  applied  as  the  pro- 
duce   of  his  freehold   and  leasehold  estates.      The 
testator  then  directed  his  trustees  to  place  his  residuary 
personal  estate  at  interest,  and  to  transfer  one-eighth 
part  of  the  capital  to  three  of  his  adult  children,  and 
to  apply  the  interest  of  the  remainder  for  the  support 
of  his  infant  children  till  21  or  marriage,  and  then  to 
transfer  to  them  the  capital.     Benefit  of  survivorship 
was  given  amongst  them,  in  the  event  of  all  of  them> 
except  one,  dying  before  the  residue  could  be  ascer^ 
tained  or  their  shares  became  payable ;  but  if  all  of 
them  died  before  the  happening  of  either  of  those 
events,  he  gave  the  whole  of  his  residuary  estate  to 
his  uoife  and  B  and  C  absolutely  in  equal  shares.     The 
principal  question  was,  whether  the  widow  should  be 
compelled  to  elect  between  the  benefits  given  to  her 
by  the  will  and  her  dower  out  of  the  freehold  estate, 
which  was  sold  with  her  consent  ?  And  Lord  Alvanley^ 
M.  R.,  determined  that  she  was  intitled  to  dower,  and 
also  to  the  provisions  made  for  her  by  the  will. 

The  ground  for  the  foundation  of  the  last  decree 
was,  that  none  of  the  dispositions  in  the  will  raised  an 
implication  of  clear  intention  in  the  testator  to  ex* 
elude  his  widow  from  dower.  The  direction  for  a  sale 
of  the  freehold  estate  was  not  obstructed  by  her  legal 
claim  to  endowment,  for  she  might,  as  she  did,  take  a 
compensation  out  of  the  purchase^money  on  account 
of  it.  The  dispositions  in  the  will  were  not  defeated 
by  her.  demand  of  dower,  because  the  legatees  took  so 
much  of  the  produce  of  the  freehold  estate  as  the 
testator  had  a  right  to  dispose  of,  and  they  were  in 
justice  intitled  to  no  more.     And  with  respect  to  the 
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principles  applicable  to  these  cases  his  Honour  said, 

that  the  husband's  ignorance  of  his  wife  being  intided 

to  dower  wa&  not  sufficient  to  put  her  to  an  election ; 

that  it  was  not  enough  to  contend  that  he  did  not 

intend  her  dower,  because  she  had  no  occasion  for  any 

such  intention,  since  her  title  depended  upon  the  gift 

of  the  law ;  but  that  it  was  necessary  to  prove  from  the 

will  that  he  meant  to  exclude  her  from  dower,  evidence 

of  which  would  be  inconsistency  between  her  exertion 

of  that  right  and  the  dispositions  in  the  will. 

As  to  wi-  2.  The  subject  proposed  secondly  to  be  considered 

ti    '  b^^^     was,  the  effect  of  testamentary  dispositions  of  rents  or 

dower  and      fent-charges  granted  by  the  husband  to  his  wife  out  of 

rents  devised  ^^  dowable  estate,  in  obliging  her  to  elect  between 

such  rents  and  her  dower  of  the  lands. 
•  To  the  cases  upon  this  division  of  the  subject  the 
same  principles  must  be  applied  as  have  been  before 
stated.  In  order  to  oblige  the  widow  to  elect  between 
the  rent  or  annuity  devised  to  or  in  trust  for  her,  and 
her  dower  of  the  lands  charged  with  it,  a  clear  implica- 
tion must  arise  from  the  will  and  the  provisions  con- 
tained in  it  on  the  ground  of  inconsistency  between 
them  and  the  title  to  dower,  that  the  latter  was  in- 
|;ended  to  be  purchased  by  the  former,  and  that  the 
benefits  under  the  will  were  meant  to  be  the  only 
interests  which  the  widow  should  have  or  be  intitled 
to  in  the  premises. 
A  mere  gift        A  mere  gift  to  trustees  of  the  dowable  estates  does 

to  tiriistees 

or  devise  of  ^^^  ^^  itself  raise  the  implication  that  the  dower  of  the 
a  rent  out  of  wife  was  intended  to  be  barred  (a).  And  it  is  con- 
the  widow,  ceived  that  a  devise  of  an  annuity  or  rent-charge  to  her 
will  not  put  out  of  the  dowable  estate,  whether  secured  or  not  by 
tion.*^    ^^     ^^  express  clause  of  entry  and  distress,  will  not  have 

that  effect,  since  it  does  not,  as  is  presumed,  manifest 
a  clear  implication  of  the  testator's  intention  that  his 


{a)  2  Scho.  and  Lefroj,  153.    3  Bro.  C.  G.  347. 
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widow   should  take  no  other  interest  in  the  lands 
charged  than  that  given  by  the  will,  for  there  is  no 
inconsistency  between  the  enjoyment  under  the  devise 
and  the  assignment  of  dowen     The  widow  may  have 
her  dower  assigned  of  one-third  of  the  estate,  and 
receive  her  annuity  or  rent-charge   out   of  the  re- 
mainder (a).     It  is  no  objection  to  say  that  the  rent- 
charge  or  annuity  and  the  remedies  provided  for  pay- 
ment of  it  were  given  and  secured  out  of  the  whole  of 
the  estate,  which  the  widow  defeats  by  having  her 
dower  of  a  third  of  the  lands  assigned  to  her,  and 
thence  to  raise  an  implication  that  she  was  not  in- 
tended to  have  both  ;  because  the  husband  might  be,  or 
he  is  supposed  to  be,  acquainted  with  his  wife's  title  to 
dower  affecting  his  estate,  and  he  may  have  meant,  in 
charging  it  with  the  annuity  or  rent-charge,  to  have 
done  so  subject  to  his  wife's  title  to  dower,  i.  €•  to 
charge  the  interest  which  he  had  in  the  property  to 
the  extent  only  of  such  interest,  leaving  his  widow's 
title  to  dower  untouched.     Hence  it  appeai*s,  that  the 
implication  of  intention  to  exclude  the  right  to  dower, 
by  the  grant  to  the  widow  of  an  annuity  or  rent-charge 
out  of  the  dowable  estate,  is  at  least  equivocal ;  it  does 
not  amount  to  that  clear  an4  certain, manifestation  of 
intention  as  we  have  seen  to  be  necessary  to  oblige  the 
wife  to  elect  between  the  provision  under  her  husband's 
will  and  her  dower.     Upon  the  same  reasoning,  if  Nor  wiU  a 
after  the  devise  of  an  annuity  to  the  widow  out  of  the  ^if^*^^. 
dowable  lands  the  testator  expressly  bequeath  them  to  tor's  estate 
A  by  the  terms,  "  all  my  estate  subject  to  the  charge  J^J^^t^^p 
aforesaid,"  still  the  widow  will  not,  as  it  would  seem,  annui^have 
be  obliged  to  elect  between  her  dower  and  the  annuity,  *^*  * 
because  the  intention  of  the  testator  to  exclude  dower 
still   remains  dubious,  since  by  the  words,  '^all  my 
estate,"  he  may  only  intend  to  pass  to  A  such  interest 


(a)  1  Bro.  C.  C.  292. 
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as  he  has  the  power  to  dispose  of,  u  e.  subject  to  the 
widow's  title  to  dower ;  and  then  the  subsequent  devise 
of  the  lands,  subject  to  the  annuity,  referring  to  such 
interest,  raises  no  implication  of  clear  intention  from 
inconsistency  between  the  right  to  dower  and  the  limit- 
ation of  the  estate,  as  to  render  it  necessary  to  oblige 
the  widow  to  elect  between  her  annuity  and  dower  (a). 
Parol- evi-  And  it  is  presumed  that  j^aroZ-evidence  is  inadmissible 
^"^*  to  explain  the  words  of  the  will  by  showing  that  the 

testator  meant  by  them  to  pass  dower,  the  effect  of 
which,  if  admitted,  would  be  to  put  the  widow  to  elec- 
tion (b). 

How  far  the  cases  support  the  above  observations, 
the  reader  will  decide. 
The  several        In  the  case  of  Pitts  V.  Snonoderij  very  briefly  stated 
^w  consi-    ^  ^  jj^^g  j^   l^f^^  Browne^s  Chancery  Reports  (c),  the 

husband  devised  to  his  widow  an  annuity  of  50/.  pay- 
able out  of  his  freehold  and  copyhold  estates,  to  be 
made  good  out  of  his  personal  property  ;  and  subject 
to  the  annuity  he  devised  the  premises  to  his  children, 
&c.  For  securing  such  annuity,  powers  of  entry  and 
distre3s  were  given;  and  Lord  Hardwicke  decided 
that  the  widow  was  intitled  to  both  her  dower  and  the 
annuity/ 

In  this  case  it  is  observable  that  the  annuity  did  not 
issue  out  of  the  dowable  estate  alone,  but  out  of  a  mixed 
fund,  consisting  of  copyhold  and  freehold  property ;  a 
circumitance  relied  upon  in  some  of  the  cases  after 
mentioned.  Hence  the  implication  that  the  annuity 
was  intended  in  lieu  of  the  widow's  claim  upon  only 
one  of  the  funds  charged  was  weakened,  since  an  in- 
ference arose  from  that  circumstance,  that  the  widow 


(a)  S^  2  Ves.  jun.  580.     See  Sir  William  Grant's  obtervatioiu 
in  Chalmers  v.  Storil,  2  Ves.  and  Bea.  225.  (fi)  Stratton  v. 

Best^  1  Ves.  jun.  285.  Contra,  Druce>.  Denison,  6  Ves.  385. 
Vide,  Doe  v.  Chichester^  4  Dow.  65,  and  Doe  v.  Jersey,  3  Bam. 
and  Cress.  870.  (c)  1  VoL  292. 
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having  uo  s\  claim  upon  the  copyhold  as  she  had 
upon  the  fihold  estate,  and  both  being  equally 
charged  with  e  annuity^  the  testator j^  making  such 
grant  and  clge  upon  both  of  them,  intended  the 
annuity  as  a  unty  to  her,  and  not  as  a  condition  to 
her  giving  ujuiy  right  or  claim  upon  one  fund,  viz. 
his  freehold  e*e.  Whether  Lard  Hardwicke  deter- 
mi^ed  thiB  casnpon  the  above  distinction  does  not 
appear.  It  is  Wever  presumed,  for  the  reasons  stated 
previously  to  tl  introduction  of  the  case,  that  if  the 
charge  of  the  auiity  had  been  confined  to  the  freehold 
property,  the  waw  would  have  been  intitled  both  to 
the  annuity  and^r  dower,  and  that  no  case  of  election 
would  have  beemised. 

The  case  whicFoUowed  was  that  of  Arnold  v.  Kemp- 
steady  before  Lol  Northington  (a).  There  the  hus- 
band bequeathed;o  his  wife  two  leasehold  houses  for 
life,  also  an  annui  of  10/,  durante  viduitaiey  out  of  the 
rents  of  freehold  states  in.  which  she  was  intitled  to 
dower.  Subject  \  the  annuity,  he  devised  the  free- 
hold property  to  '  for  life,  remainder  to  B  in  fee. 
There  were  not  ar  clauses  of  entry  and  distress  for 
the  arrears  of  the  aauity.  The  question  was,  whether 
the  widow  was  intitd  to  dower  and  also  to  the  annuity, 
or  was  obliged  to  eltt  between  them  ?  And  his  Lord- 
ship decreed  that  si  ought  to  elect,  observing  that  it 
was  the  manifest  inantion  of  the  testator  to  give  her 
the  annuity  in  satisfrtion  of  dower,  and  t}^at  the  latter 
claim  was  in  contradttion  to  the  will. 

The  case  o£  Pitts  ySnawden  does  not  appear  to  have 
been  dtcd  in  Arnold^.  Kempstead.  Between  the  two 
cases  these  difl^rence  may  be  remarked,  that  in  the 
latter  the  annuity  is  jyen  solely  out  of  the  dowable 
estate,  and  without  air  powers  of  entry  and  distress. 
But  how  the  annuity  a  the  case  of  Arnold  v.  Kemp- 


(fl)  2  Eden,  36.    Ambl  466,  S.  C. 
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^tead  contradicts  the  will,  more  than  tlaai^uity  in 
Pitts  V.  Snowden,  it  is  difficult  to  discov  With  re- 
spect to  the  testator's  intention  it  maye  observed, 
that  in  granting  the  annuity  out  of  the  fhold  estate 
he  might  mean  no  more  than  to  chargeich  estate  to 
the  extent  of  his  interest  therein,  viz.  bject  to  his 
widow's  right  to  dower  of  one-third  Jt  of  it,  and 
then  all  inconsistency  between  the  twclaims  is  ob- 
viated. At  least  it  is  presumed  that  lere  is  not  in 
this  case  that  clear  and  certain  imfation  of  the 
testator's  intention  to  purchase  his  wifititle  to  dower 
by  the  grant  of  the  annuity,  as  is  requ*d  by  the  cases 
to  oblige  her  to  elect  between  her  inrest  under  her 
husband's  will  and  her  legal  right  to  ^er. 

The  next  case  is  Villa  Real  v.  LorGalway,  before 
Lord  Camden^  fully  reported  in  a  *e  to  Bronme^s 
Chancery  Cases  (/i).  The  husbani  devised  to  his 
wife  an  annuity  of  200/.  for  life,  andibject  thereto  he 
gave  all  his  real  estates,  and  also  hisarsonal  estate,  to 
trustees  J  to  preserve  contingent  use  of  the  real,  and 
for  those  purposes  to  make  entries  but  to  permit  his 
daughter,  or  her  trustee,  during  heiife  to  receive  the 
rents  of  all  the  premises  for  her  b^fit,  and  to  let  the 
same  at  the  best  rents,  without  fine  with  remainder  to 
the  heirs  of  her  bofly,  &c.  Poweraif  entry  and  distress 
were  given  to  recover  the  arrears  othe  annuity.  The 
question  was,  whether  the  widow  \is  intitled  to  dower, 
and  also  to  the  rent-charge,  or  w(  bound  to  make  an 
election ;  and  his  Lordship  was  /  opinion,  under  all 
the  circumstances,  that  she  oughf^o  elect. 

It  must  be  noticed,  that  the  laf  case  is  no  authority; 
for  the  proposition  that  a  mere  civise  to  the  widow  of 
a  rent-charge  issuing  out  of  the^ands  in  which  she  is 
dowable,  raises  a  sufficiently  cleir  implication  that  her 
husband  (the  testator)  intendedi;hat  she  should  be  put 


(a)  Vol.  I.  p^92, 
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to  elect  between  such  rent  and  her  dower ;  so  that  it 
does  not  sanction  the  case  of  Arnold  y.  Kempstead^  nor 
is  it  contrary  to  Lord  Hardwicke^s  decision  in  Pitts  v. 
Snowden,  both  before  considered ;  but  it  coincides  with 
the  decree  of  Lord  Redesdale  in  Birmingham  v.  Kir- 
wan,  before  also  stated  ((z).     The  present  case  was  de- 
termined upon  the  particular  circumstances :  the  lands 
were  devised  to  trustees,  and  two  obligations  were  im- . 
posed  upon  them  ;  yiz.  to  permit  the  daughter,  or  her 
trustee,  to  receive  the  rents  of  all  the  lands  during  her 
life,  and  also  to  demise  the  whole  estate  at  the  best  rent. 
If,  then,  the  widow  had  assigned  to  her  in  dower  one 
third  of  the  estate,  the  trustees  could  neither  permit 
the  daughter  or  her  trustee  to  receive  the  rents  of  all 
the  estate,  nor  let  the  whole  of  it;  their  lessee  could 
not  enjoy  the  zvhole  of  the  premises  under  their  demise, 
as  was  directed  by  the  will.    These  circumstances  were 
abundantly  sufficient  to  raise  a  clear  and  unequivocal 
implication,  from  the  inconsistency  between  the  rent- 
charge  issuing  out  of  the  dowable  lands,  the  claim  to 
dower  by  metes  and  bounds,  and  the  limitations  con- 
tained in  the  will.     That  such  were  the  true  grounds 
upon  which  Lord  Camden  decided  the  cas^,  was  the 
opinion  of  Lord  Redesdale  in  the  before-mentioned 
case  of  Birmingham  v.  Kirwan  (b) ;  "  For,"  said  his 
Lordship,  "  my  recollection  of  the  manner  in  which 
Villa  Real  v.  Lord  Galway  has  always  been  treated,  is, 
that  the  claim  of  the  annuity  was  utterly  inconsistent 
with  the  claim  of  dower ;  that  the  directions  in  the 
will  with  respect  to  the  management  of  the  whple  estate, 
the  payment  of  the  annuity,  and  the  accumulation 
during  the  minority  of  the  child,  were  inconsisteiit  with 
setting  out  a  third  part  of  the  estate  by  metes  and. 
bounds,  and  therefore  Lord  Camden  thought  the  i;w- 
plication  manifest^  that  the  testator  did  intend  the  an- 
nuity as  a  provision  in  bai^  of  dower." 

(a)  Supra,  p.  5S3.  (*)  2  Scho.  and  Lefroy,  453. 

VOL.  I.  Q  Q 
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The  case  of  Villa  Real  v.  Lord  Galway  was  followed 
by  Jones  v.  Collier  {a\  before  Sir  Thomas  Sertettj 
Master  of  the  Rolls,  in  which  the  husband  bequeathed 
to  his  wife,  for  life>  his  dwelling-house  in  Q  household 
goods,  &c.,  and  he  charged  all  his  freehold  estate  at  C, 
with  an  annuity  of  40/.,  to  be  paid  quarterly  to  his  vrife 
for  life,  with  power  to  distrain  for  the  arrears :  he  also 
charged  the  estate  with  a  like  annuity  for  his  nephew 
J?,  with  a  similar  power  of  distress ;  and  he  then  de- 
vised the  premises  given  to  his  wife  for  life,  from  her 
death,  and  also  all  his  freehold  estates  so  chargeable  as 
aforesaid,  and  all  other  his  real  and  personal  estates,  to 
trustees,  until  his  grand-niece  D  attained  the  age  of 
twenty-five,  and  then  to  her  absolutely.  He  directed 
his  trustees  to  allow  and  apply  the  surplus  of  the  rents 
and  profits  of  his  said  estates,  subject  as  aforesaid,  for 
D*s  maintenance  and  education  until  she  attained  her 
^ove  age.  He  then  directed  his  trustees  to  complete 
a  contract  he  had  entered  into  for  the  sale  of  part  of  his 
estate,  and  to  lay  out  the  money  to  the  same  uses  which 
he  had  limited  of  the  lands  by  his  will.  Under  these 
circumstances.  Sir  Thonias  Sewell  'decided  that  the 
widow  should  elect  between  the  benefits  in  the  will  and 
her  dower. 

It  appears  from  the  report,  that  the  foundation  of 
this  decree  was  an  intention  implied  from  the  direction 
of  the  surplus  rents,  subject  to  the  annuities,  to  be  ap- 
plied for  the  maintenance  of/),  and  from  the  inference 
that  when  the  testator  entered  into  the  contract  for  sale 
of  part  of  his  estate,  he  conceived  that  he  had  power  to 
sell  it  free  from  dower.  But  these  reasons  do  not  ap- 
pear to  be  satisfactory ;  for  the  supposed  inconsistency 
between  dower  and  the  direction  as  to  the  surplus  rents 
must  be  removed  if  the  testator  be  considered  (as  he 
primd  facie  ought),  to  pass  no  other  interest  in  the 


(a)  Ambl.  7^0. 
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estB  to  Dj  than  he  had  the  power  to  dispose  of,  and 
ththe  term  surplus  rents  will  consistently  refer  and 
i^;»  not  to  the  whole,  but  to  the  two  thirds  of  the 
esiB  of  which  he  had  the  power  of  disposition ;  so 
thhis  direction  and  disposition,  and  the  assignment 
of P7er  by  metes  and  bounds,  are  consistent  with  each 
otl  and  do  not  raise  that  clear  and  unequivocal  im- 
pl  Jon  of  intention  in  the  testator,  that  his  widow 
shd  forego  her  legal  right  for  the  interests  given  to 
hey  the  will  (ji).  And  with  respect  to  the  iiiference 
to  drawn  from  his  entering  into  a  contract  for  the 
sa)f  part  of  the  estate,  that  is  also  ambiguous,  for  he 
mt  not  have  had  his  wife's  title  to  dower  in  contem* 
pta,  and  therefore  no  intention  to  deprive  her  of  it, 
aiie  might  have  intended  to  have  sold  the  lands  sub-  ^ 

jeto  dower,  or  the  widow  might  have  concurred  in 
tbale  upon  having  part  of  the  purchase-money  paid 
tor  settled  upon  her,  in  compensation  of  her  legal 
ri;  (h).  This  case,  therefore,  seems  to  be  one  of  the 
west  in  which  the  widow  was  put  to  election,  and  it 
isesumed  that  a  similar  case,  occurring  at  present, 
wd  not  receive  the  same  determination. 

le  next  case  which  occurred  upon  this  subject  was 
I'son  V.  Pearson  (c).  There  the  husband  devised 
ause  and  ten  acres  of  land  to  his  son,  subject  to  a 
recharge  of  10/.  a  year  to  liis  wife  for  life,  and  of  5/. 
aar  to  his  brother.  Question,  whether  the  widow 
Tiintitled  to  the  annuity  and  also  to  her  dower? 
M  Rosslj/n  decided  that,  she  was  intitled  to  both, 
u  the  principle  that  there  appeared  to  be  no  incon- 
shcy  between  the  right  to  dower  and  the  rent-charge, 
Oie  dispositions  in  the  will/ 

[is  Lordship,  however,  considered  that  if  the  estate  Whether  the 
le  insufficient  to  satisfy  the  annuities  and  dower,  onhriand^^ 

charged  with 
■  widow's  an- 
nuity being 

)  3  Bro.  C.  C.  347.  {h)  2  Ves.  jun.  h77.  (c)  1  Bra.  'Z^^Jvl 

^  P-  292.  dower,  wiU 
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raise  a  caso     such  circumstance  would  be  sufficient  to  raise  the 
o  » ec  ion—  ^ggggjy  implication  that  the  widow  was  not  intende 

have  the  provision  in  the  will  and  her  dower,  anc 
inquiry  was  directed  to  ascertain  the  fact.    The  pre. 
is  the  first  case  in  which  such  an  inquiry  v^bs  direct 
and  in  Frencfi  v,  Davies  (a),  the  Master  of  the  B 
said,  that  although  Lord  Thurlow  thought  that 
would  not  have  made  such  a  reference,  yet  he  was 
willing  to  assent  to  that ;  he  admitted,  with  his  L 
ship,  that  nothing  was  so  dangerous  as  to  constn 
will  by  extrinsic  circumstances,  unless  it  vfeve  so  c 
as  to  exclude  all  doubt,  but  that  the  doctrine  of  elecf 
was  much  more  an  argument  of  conscience  than 
thing  else ;  it  would  therefore  be  unconscientious  in 
widow  to  claim  both  under  the  will  and  also  her  dof 
if  there  was  an  irresistible  presumption  that  it 
against  the  testator's  intention ;  for  which  reasoi 
seems  his  Honour  presumed  that  cases  of  election  w 
exceptions  to  the  general  rule,  that  no  inquiries  ou 
to  be  directed,  nor  evidence  permitted  to  lay  a  foun 
tion  for  determining  contrary  to  what  appeared  uj 
the  face  of  the  will.     His  Honour's  conception  uj 
this  subject  appears  to  have  been  confirmed  by  Li 
Eldon^  in  Druce  v.  Dennison^b),  who  there  det 
mined  after  mature  consideration,  that  evidence  ii 
sense  parol,  viz.  a  stateinent  of  property  in  the  testat( 
hand-writing,  and  his  books  of  account,  were  evidei 
admissible  to  show  that  under  a  devise  of  his  real  c 
personal  estate  he  intended  to  pass  property  not  stric 
his  own,  viz.  personal  estate  which  belonged  to 
wife.  . 

I  shall  now  advert  to  the  next  case  in  6uccessi( 
Walce  y.  Wake  (c).  There  the  husband  devised  all  1 


\a)  2  Ves.  jun.  580.  (b)  6  Vcs.  jun.  385 ;  sed  vide  Strat 

v.  Beit,  1  Ves.  jun.  285,  ant^,  p.  590,  and  Doe  v.  Chichester,  ci* 
.  Jthwe.  (c)  J  Ves.  jun.  335,  and  3  Bro.  C.  C-  255,5.  C. 
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estate  and  effects  upon  trust  (subject  to  an  annuity  or 
rent-charge  of  351.  to  his  wife,  for  life)  for  his  son  by  a 
former  wife,  whom  he  made  residuary  legatee :  upon 
the  question  of  the  widow's  election,  BuUer^  J.,  sitting 
for  the  Chancellor,  decreed  that  she  was  not  intitled  to 
both  her  annuity  and  dower.  The  point  does  not  ap- 
.  pear  to  have  been  much  considered,  and  the  case  was 
decided  upon  the  authority  of  Jones  v.  Collier^  before 
stated,  but  neither  Pitts  v.  Snowden,  nor  Pearson  v. 
Pearson^vfere  mentioned.  This  case,  therefore,  being 
little,  if  at  all  argued,  and  being  determined  by  a  judge 
not  very  conversant  with  the  rules  of  Courts  of  Equity, 
it  is  presumed  that  it  cannot  be  produced  to  shake  the 
decisions  in  the  two  former  cases  of  Pitts  v.  Snmvden^ 
and  Pearson  v.  Pearson. 

The  case  that  shortly  followed  the  last  determina- 
tion was  Foster  v.  Cook  (fl),  which  is  expressive  of 
Lord  Thur low's,  opinion  upon  the  propriety  of  the 
judgment  given  in  JVake  v.  Wake.  The  husband  being 
seised  of  freehold  messuages,  &c«,  and  possessed  of 
leasehold  and  other  personal  property,  devised  to  trus- 
tees all  his  real  and  personal  estates,  upon  trust  to  pay 
his  wife  an  annuity  of  501.  durante  viduitate ;  but  if  , 

she  married,  to  pay  her  an  annuity  of  30/.  only.  The 
trustees  were  to  permit  her  to  have  the  use  of  his  man- 
sion-house, and  the  furniture  in  it,  at  her  election, 
whilst  single ;  and  he  directed  that  the  child  with 
which  his  wife  was  encient  should  be  brought  up  by 
her  until  the  age  of  twelve  years ;  and  that  the  trustees 
should  improve  and  manage  his  real  and  personal  estates 
in  the  bedt  manner,  for  such  child,  and  its  support  and  ' 
maintenance.  He  then  gave  to  the  child,  when  arriving 
at  the  age  of  twenty-five  years,  all  his  real  and  personal 
estates,  charged  with  the  payment  of  the  widow's  an- 
nuity ;  and  he  directed  his  trustees  with  all  convenient 


•■^'y 


(fl)  3  Bro.  C.  C.  347. 
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speed  to  possess  themsehres  of  all  his  estates  and  sob- 
stance,  and  to  improve  the  same  for  the  benefit  <^  bis 
child.  It  was  one  of  the  questions  in  the  cause,  whether 
the  widow  was  intitled  to  her  dower  and  the  annuity; 
and  Lord  Thurlow  was  of  opinion  that  slie  was  intitled 
to  both. 

The  above  case  resembles  in  its  circumstances  some 
of  the  authorities  before  stated.     The  annuity  in  it  ii 
charged  upon  a  mixed  fund,  as  in  Pitts  v.  Snawden, 
and  it  supports  the  decisions  in  that  and  the  case  of 
Pearson  v.  Pearson;  it  is  also  quite  consistent  with 
the  case  of  Villa  Real  ▼.  Lord  Galway^  although  in 
some  particulars  resembling  it.     In  both,  the  devkes 
were  to  trustees  to  receive  the  rents  and  manage  the 
estates  for  the  benefits  of  the  devisees ;  but  here  the 
concordance  ceases,  for  in  the  present  case  there  was  no 
direction  that  the  trustees  should  demise  the  premises, 
as  in  Villa  Realv.  Lord  Gahvay;  so  that  Lord  Cam- 
dens  for  the  reasons  before  stated  in  the  consideration 
of  that  case,  considered  the  implication  clear  and  satis- 
factory, that  the  widow  could  not  have  been  intended 
to  take  her  dower  in  contradiction  to  the  will.    But  in 
Foster  v.  Cook  there  is  no  such  inconsistency;  for 
under  the  presumption  that  the  testator  only  meant  to 
dispose  of  the  interest  which  he  had  in  his  real  estates, 
i.  e.  the  inheritance  subject  to  his  widow's  title  to 
dower,  all  his  testamentary  dispositions  may  take  efiect, 
although  the  widow  have  her  dower  assigned  by  metes 
and  bounds. 

The  last  case  which  has  occurred  upon  this  subject 
is  Greatorex  v.  Can/  («).  The  bequest  by  the  husband 
was  of  150/.  a  year  to  his  widow,  durante  viduUdte^ 
which  he  ordered  his  executors  to  pay  half-yearly»  out 
of  his  real  and  personal  estates ;  and  he  directed  his 
personalty  to  be  placed  out  at  interest,  to  assist  his  rosl 


(«)  6  Vcs.  jun.  615. 
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estate  in  the  payment  of  the  annuity^  or  so  much  at 
least  of  his  personal  estate  as  should  be  necessary  for 
that  purpose  ;  and  he  desired  the  first  payment  of  the 
annuity  to  be  made  in  six  months  after  his  death.  He 
then  gave  to  the  widow  his  household  furniture,  &c. ; 
and  in  the  event  of  her  dying  without  leaving  a  child, 
he  devised  to  his  sisjter  his  residuary  real  and  personal 
estates.  Upon  the  widow^s  claim  of  her  annuity  and 
dower,  hord  AlvaiHey  determined  on  the  authority  of 
the  last  case,  and  the  principle  before  stated,  that  she 
was  intitled  to  both  of  them. 

The  reader  probably  will  have  drawn  the  following  Corollaiy 
corollary  from  the  review  of  the  preceding  cases,  taking  ^'|™^j!'^ 
also  into  his  consideration  the  bias  of  Courts  of  £quity  eases. 
in  favour  of  the  widow's  claims, — that  whether  an  an- 
nuity or  rent-charge  be  given  to  her  out  of  the  f  arti- 
cular estate  in  which  she  is  intitled  to  dower,  or  out  of 
that  estate  enumerated  amongst  other  property,  she  will 
be  intitled  to  both  provisions,  unless,  in  the  first  case, 
the  estate  is  insufficient  to  pay  the  annuity  and  to 
answer  her  dower ;  from  which  circumstance  the  inten- 
tion would  be  apparent  that  her  husband  did  not  mean 
that  she  should  be  at  liberty  to  enforce  both  her  claims : 
and  unless,  in  |;he  second  case,  when  upon  a  considera- 
tion of  the  whole  will,  such  an  inconsistency  appears 
between  the  provisions  or  limitations  in  it,  and  the  right 
to  dower,  as  to  make  the  intention  manifest  and  m- 
dvbitablef  that  she  was  not  to  have  the  benefits  in- 
tended for  her  by  the  will,  together  with  her  dower. 

Before  Reaving  this  subject,  'I  must  advert  to  the  case 
of  Boynton  v.  Boynton  (a^  ;  a  middle  case  between  ex- 
pressions short  of  direct  affirmation  that  the  provision 
should  be  in  bar  of  dower,  and  when  nothing  is  men- 
tioned on  the  subject. 

In  that  case,  the  husband,  after  giving  to  his  wife 


(a)  1  Bro.  C.  C.  445. 
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for  life»  his  mansion-house,  &c.,  and  some  legacies,  de- 
vised to  her  an  annuity  of  1000/.,  charged  upon  his 
real  estates  not  bequeathed  to  her,  and  in  lieu  of 
dower ;  but  this  grant  and  the  legacies  were  declared 
to  be  void  if  she  married  again,  and  in  that  event  he 
gave  her  an  annuity  of  1 00/.,  similarly  charged,  "  in 
full  for  every  benefit  and  advantage  which  he  meant 
should  arise  out  of  any  of  his  real  or  personal  estates, 
in  case  she  should  marry  again."  The  widow,  in  an 
answer  to  a  suit,  elected  to  take  her  dower,  and  afler- 
wards  marjried;  upon  which  a  supplemental  bill  was 
filed,  and  she  claimed,  by  her  answer,  both  her  dower 
and  the  annuity  of  100/.,  notwithstanding  her  prior 
election ;  but  Lord  Thurlow  said,  that  the  terms  in 
which  that  annuity  was  given  were  tantamount  to  ex- 
press declaration  that  she  should  not  have  dower,,  and 
that  having  married  again,  and  elected  her  dow^r,  she 
had  no  title  to  the  annuity  of  100/,,  and  he  decreed 
accordingly. 

In  instances  where  the  widow  is  bound  to  elect  be- 
tween her  jointure  or  dower,  and  the  benefits  given  to 
her  by  her  husband's  will,  she  is  intitled  to  have  the 
values  and  amounts  of  her  two  interests  ascertained 
before  she  elects  between  them  ;  she  may  therefore  file 
a  bill  in  equity  for  the  ascertainment  of  those  in- 
terests (ez) ;  for  election  cannot  satisfactorily  be  made 
between  the  two  estates,  until  the  person  electing  ac- 
tually knows  their  relative  values ;  and  no  rational  in- 
ference arises  prior  to  that  period  from  the  receipt  of 
either,  that  the  party  meant  to  elect  and  accept  the  one 
in  preference  to  the  other ;  so  that  if  the  widow  receive 
an  annuity  or  rent-charge  under  her  husband's  will,  and 
remain  ignorant  of  the  value  of  her  dower,  such  receipt 
will  not  preclude  her  right  of  election  when  that  value 
is  ascertained  (/>).  An  instance  of  this  occurred  in  Wake 


(a)  Newman  v.  Newman,  1  Bro.  C.  C.  186.  (b)  See  Pusey 

V.  Detbouvrie,  3  P.  Will.  315.     Rumbold  v.  Rumbold,  3  Ves.  65. 
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V,  Wake  {a).  There  the  annuity  had  been  received  by 
the  widow  for  three  years  after  the  death  of  her  hus- 
band, yet  the  Court  held  that  her  right  of  election  re- 
mained open:  and  in  Butricke  y.  Broadhursty  after 
stated,  Lord  Rosslt/n^  in  observing  upon  the  case  of 
Lord  Beaulieu  v.  Lord  Cardigan^  finally  decided  in 
the  House  of  Lords  (i),  in  which  the  right  of  election 
continued  Jifty  years,  said,  "  all  that  was  decided 
by  the  case  was,  that  under  circumstances,  election 
may  continue  till  the  whole  afl^ir  be  wound  up,  and 
the  trusts  executed.'* 

But  the  principle  is  inapplicable  when  the  amounts  except  when 
of  the  two  rights  are  clear,  or  may  be  easily  discerned  ^®  nmds  are 

o  ,        •'  •'  .  free  and  clear 

after  the  husband's  death ;  for  in  such  a  case  the  widow's  from  the  be- 
acceptance  of  the  bequests  given  to  her  will  be  an  ir-  &^^^* 
revocable  election  to  abide  by  the  will,  and  to  forego 
her  dower. 

Thus  in  Butricke  v.  Broadhurst  (c),  the  husband  by 
will  (of  which  he  appointed  his  wife  sole  executrix) 
devised  to  trustees  all  his  real  and  personal  estates,  in 
trust  to  permit  his  wife  to  receive  the  rents  and  profits 
for  her  life,  provided  she  did  riot  marry.  The  trustees 
never  acted.  She  received  the  rents  for  Jive  years  after 
her  husband's  death,  and  then  fiOied  a  bill  claiming  to 
elect  an  interest  for  life  in  a  trust  fund  of  2000/.,  under 
her  marriage  articles,  instead  of«the  property  under  the 
will,  between  which  she  was  under  the  necessity  of  elect- 
ing ;  but  Lord  Thurlow  was  of  opinion  that  there  was 
no  foundation  for  the  suit,  observing  that  the  widow 
having  taken  possession  under  the  will,  and  the  estate 
being  a  Jree  fund  from  the  beginnings  he  could  not 
think  of  a  principle  upon  which  the  Court  would  say 
that  she  was  then  competent  to  elect.  He  further  ob- 
served, and  expressed  his  wish  of  being  understood, 

a)  I  Ves.  jun.  335.  {h)  3  Bro.  Pari.  Ca-  277,  8vo.  edit 

Ambl.  533,  S.  C.  (c)  1  Ves.  jun.  171.    3  Brown  C.  C.  88,  ' 

S.  C- 
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that  his  judgment  was  founded  upon  the  particular  cir- 
cumstance that  the  bill  was  filed  without  any  ground, 
and  no  suggestion  that  the  real  or  personal  estates  were 
in  such  a  situation  as  to  render  it  doubtful  what  the 
result  would  be»  and  consequently  that  the  widow  had 
laid  no  ground  which  intitled  her  to  elect,  after  an  ac- 
quiescence and  enjoyment  for  five  years* 

It  appears  from  the  last  case,  that  the  widow  could 
not  be  unacquainted  with  the  annual  amounts  of  either 
fund,  since  that  under  marriage  settlement  was  specified 
and  certain ;  and  she  could  not  be  ignorant  of  the 
yearly  value  of  the  rents  and  interest  of  her  husband's 
real  and  personal  estates,  after  receiving  them  for  five 
years  from  his  death.  Under  such  circumstances,  it 
would  have  been  an  abuse  of  the  general  {Mrinciple  to 
have  extended  it  to  such  a  case  as  the  presents 

If,  however,  the  election  be  made*  by  the  widow 
under  the  supposition  that  the  estate  devised  to,  and 
accepted  by  her,  was  free  from  all  claims  and  demands, 
when  the  fact  is  the  reverse,  then  such  election  will  not 
bind  her,  because  it  was  made  under  a  mistake,  in  igno- 
rance of  the  real  state  of  the  property,  against  which 
she  is  intitled  in  equity  to  be  relieved  :  an  instance  of 
this  kind  occurred  in  the  case  of  Kidney  v.  Couss^ 
maker  (a). 

There  the  husband,  after  marriage,  purchased  a  free- 
hold estate,  which  he  limited  by  deed  in  remainder  to 
his  wife  for  life,  after  his  own  death :  he  then  by  his 
will  made  several  devises  and  bequests  in  favour  of  his 
wife  of  freehold  and  leasehold  lands,  &c.j  expressing 
them  to  be  in  bar  of  dower,  and  directing  her  to  release 
his  trustees  from  it.  Some  of  the  freehold  estates  to 
which  the  right  of  dower  attached  were  sold  under  the 
trusts  of  the  will.  When  the  above  purchase  was  made, 
the  wife  considered  her  husband  to  be  possessed  of  large 


(fl)  12  Vet.  143—153. 
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property,  and  not  otherwise  indebted  than  in  the  ordi- 
nary course  of  business :  under  such  impression,  and 
the  persuasion  that  she  should  enjoy  the  full  benefits  of 
the  provisions  made  for  her  by  settlement  and  the  will, 
she  released  the  trustees  from  her  dower ;  and  it  was . 
declared  in  the  deed  that  it  was  not  to  bar  or  affect 
those  provision^.  The  testator,  her  husband,  was  greatly 
involved  in  debt  at  his  decease ;  to  satisfy  the  whole  of 
which  it  became  necessary  to  resort  to  the  estates  de- 
vised  by  him  to  his  wife :  she  therefore  insisted,  that 
although  she  had  released  her  dower  as  above,  yet  as 
she  did  so  under  the  belief  that  she  should  have  enjoyed 
the  benefits  given  to  her  by  the  will  and  the  settlement, 
free  from  all  claims  and  deductions,  she  was  not  bound 
by  the  release,  but  was  at  liberty  to  claim  her  dower,  or 
a  compensation  for  it,  in  all  the  frediold  or  customary 
estates  of  which  her  husband  was  seised  of  an  estate  of 
inheritance  at  his  death.  And  Sir  WiJUam  Grant, 
Master  of  the  Rolls,  determined  that  the  wilfe  was  not 
bound  by  her  election,  sinoe  it  was  made  under  a  mis-^ 
taken  impression  that  her  husband's  creditors  would 
make  no  claim  upon  the  estates  devised  to  her,  and  that 
she  was  therefore  intitled  to  enforce  any  of  her  legal 
rights,  and  to  an  inquiry  for  that  purpose  of  the  estates 
in  which  she  was  intitled  to  dower. 

The  consequence  of  the  widow's  success  in  this  suit 
would  be,  as  it  will  occur  to  the  reader,  to  defeat  the 
remedies  of  all  such  creditors  whose  debts  were  con- 
tracted after  marriage,  against  «uch  parts  of  the  free- 
hold estates  as  she  was  intitled  to  hold  in  dower,  since 
her  title  had  relation  to  the  marriage,  and  was  therefore 
paramount  to  their  claims. 
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CHAPTER  XII. 

THE  WIFE'S  POWER  OVER  HER  HUSBAND'S  READ 

ESTATES. 

In  preceding  parts  of  this  treatise  references  have 
been  made  to  this  chapter  in  regard  to  the  provisions 
which  the  law  has  made  against  wrongful  alienations 
by  widows  of  interests  acquired  by  them  in  their  hus- 
bands' real  estates^  either  by  operation  of  law  or  by 
gifts  or  settlements  from  their  husbands  ;  and  the  dis- 
continuance of  the  wife's  estate  by  the  husband,  and 
the  remedies  provided  against  it,  having  been  detailed 
in  a  former  chapter  (a),  the  subject  now  necessary  to 
be  considered  is  the  discontinuance  of  the  husband's 
estate  by  the  wife  after  his  death,  and  which  it  is  pro- 
posed to  treat  of  under  the  following  sections  and  sub- 
divisions : 

I.  Of  the  alienations  by  dowresses  and  jointreses 
whose  interests  are  for  life  only^  and  the  remedies 
provided  against  their  tortious  conveyances. 

IL  Of  the  alienations  by  jointresses  whose  provi- 
sions were  given  or  settled  upon  tJiem  in  tail,  and 
the  remedies  provided  against  their  discontinu- 
ances ;  and  particularly  by  statute  1 1  Henry  T^ 
chap.  20,  and  it  is  proposed  in  commenting  upon 
that  statute  to  consider — 

1.  tVhat  estates  and  interests  come  within  its 
provisions.  ^. 


(a)  Cliap.  ii. 
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3.  What  estates  and  interests  are  not  within  its 
provisions. 

S.  What  alienations  hy  widows  are  and  are  not 
forfeitures^  and, 

4.  Of  entries  under  the  statute,  and  when  such 
rights  are  destroyed. 

Ill,  Of  the  effect  of  the  statute  upon  the  practice  of 
Courts  of  Equity  in  decreeing  a  specific  perform- 
ance of  marriage  ar ticks. 


I.  As  to  the  alienations  by  dowresses  and  jointresses 
whose  interests  are  for  life  only;  and  the  remedies  pro- 
vided against  their  tortious  conveyances. 

If  a  dowress  or  a  jointress,  tenant  for  life,  aliened  the  Effect  at 
estate  by  a  conveyance  at  common  law  for  the  life  of  ^  dowress 
the  alienee,  or  in  tail,  or  in  fee,  it  was  a  forfeiture  of  or  a  jointress 
her  estate  j  and  her  heir  might  have  entered  upon  the  ^^^^^ 
lands  and  defeated  the  title  of  the  alienee ;  but  if  the  taQ>  or  for 
widow  or  jointress  had  annexed  a  warranty  to  the  con-  ^®  aHenw 
veyance,  and  the  heir  omitted  to  enter  during  the  with  war* 
widow's  life,  the  title  of  the  alienee  would  have  been  '^^y* 
complete,  for  the  warranty  of  the  heir's  ancestor  de- 
scending upon  him  was  an  estoppel  to  his  claiming  the 
estate  in  consequence  of  the  legal  presumption  arising 
from  his  neglect  to  enter  upon  the  alienee  during  the 
life  of  the  widow  or  jointress,  that  he,  the  heir,  had 
received  an  equivalent  in  value  for  the  lands ;  that  pre- 
sumption, therefore,  which  was  not  allowed  to  be  re- 
pelled by  contrary  evidence,  precluded  the  heir  from 
recovering  the  estate  itself  ((z). 

This  legal  fiction  being  attended  with  great  in-  Legislative 
justice  to  the  heir,  the  legislature  first  began  to  apply  '«"*^^- 
a  remedy  in  the  instance  of  such  alienations  by  tenants 
by  the  curtesy ;  and  the  statute  of  Gloucester  (&)  was  6  Edw.  I. 
passed,  by  whic^it  was  enacted,  "  that  if  a  man  aliened  ^-  ^' 


{a)  Co.  Litt .  365  h,  367  (.  Vaug.  Rep.  391.      (^)  6  Edw.  I.  chap.  3« 
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A  tenement  which  he  held  fay  the  law  of  England^  his 
son  should  not  be  barred  by  the  deed  of  the  fiither 
(from  whom  no  heritage  descended)  to  demand  and 
recover  by  writ  of  mort  d* ancestor  of  the  seisin  of  the 
motheri  although  the  deed  'of  his  father  doth  mention 
that  he  and  his  heirs  be  bound  to  warranty.'*  But 
this  statute  bound  the  heir  if  he  had  at  any  time  assets 
from  his  father ;  and  it  declared  that  the  heir  of  the 
wife  should  not  be  barred  of  his  action  after  the  death 
of  his  father  and  mother  by  the  deed  of  his  father,  if 
he  demanded  by  action  the  inheritance  of  his  mother, 
in  a  writ  of  entry,  which  his  father  aliened  in  the  time 
of  ^he  mother,  whereof  no  fine  was  levied  in  the  king's 
Courts.  It  would  seem,  therefore,  that  the  fine  or 
recovery  of  tenant  by  the  curtesy  was  not  provided 
against  by  the  above  act. 

That  statute  having  in  some  measure  relieved  the 

heir  from  the  alienations  of  his  father  tenant  by  the 

curtesy  (^  the  mother's  estate,  it  was  immediately 

6  E4w.  I.       followed  by  another  act  (a)  to  preserve  the  husband's 

estate  for  his  heir,  or  the  person  in  reversion,  against 
the  disposition  of  it  by  the  widow  holding  it  in  dower. 
By  that  statute  it  is  declared,  ''  that  if  a  woman  sell  or 
give  in  lee  or  for  term  of  life  the  lands  that  she  holds 
in  dower,  the  heir  or  other  person  to  whom  the  land 
ought  to  re^rt  after  the  death  of  such  woman,  shall 
have  present  recovery  to  demand  the  land  by  a  writ 
<of  entry  made  thei^eof  in  Chancery."  The  two  last 
statutes  appear  to  haire  been  made  solely  for  the  benefit 
of  the  heir  and  the  person  in  reversion,  but  the  next 
statute  which  was  passed,  Tiz.  the  eleventh  of  Henry 
1 1  Hen.  VII.  the  sevetith  (b\  seems  to  have  extended  its  provisions 
^  not  only  to  the  heir,  but  to  the  persons  to  whom  the 

lands  in  jointure  within  that  act  (r)  should  belong 


{a)  6  Edw.  I.  chap.  7.  {h)  Chap.  20.  j[c)  See  infra, 

Sect  2.  pL  4. 
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after  the  widow's  death  (a).  It  also  includes  tenants 
in  dower,  and  tenants  for  life  ex  provisione  viri  (the 
latter  of  whom  were  not  comprised  in  the  other  statutes 
before  mentioned),  and  it  gives  rights  of  entry  to  the 
persons  ben^cially  interested  in  the  estate.  Its  clauses 
are  particularly  framed  so  as  to  remove  the  effects  of  the 
widow's  discontinuance  of  her  husband's  estate,  as  will 
afterwards  appear  when  the  statute  is  considered  in 
detail. 

The  last  statute  applicable  to  the  present  subject  is 
the  fourth  of  Anne  (6),  which  declares,  "  that  all  war-  4  Anne, 
ranties  that  shall  be  made  after  the  first  day  of  Trinity  ^  "'  *• 
term  by  any  tenant  for  life  of  any  lands,  tenements,  or 
hereditaments,  the  same  descending  or  coming  to  (tny 
person  in  reversion  or  remainder,  shall  be  void." 

The  efifect  of  these  several  statutes  seems  to  be,  to 
exclude  the  bar  created  by  the  warranty  at  common 
law,  leaving  to  the  persons  intitled  to  the  estate  subject 
to  dower  or  curtesy,  or  the  widow's  jointure  for  life, 
the  same  right  of  entry  as  they  would  have  had  if  no 
such  warranty  had  existed. 

II.  We  shall  next  proceed  to  treat  of  the  alienations 
by  jointresses  whose  provisions  were  given  or  settled 
upon  them  in  tail,  and  the  remedies  provided  against 
their  discontinuances,  and  particularly  by  stat.  11 
Henry  7>  chap.  20,  before  referred  to. 

It  must  be  remarked  that  what  has  been  previously 
said  applies  only  to  tortious  alienations  by  dowresses, 
tenants  by  the  curtesy,  and  jointresses  for  life.  In 
cases  where  the  vddow  was  seised  of  an  estate  tail  ex 
provisione  virij  she,  as  any  other  tenant  in  tail,  might, 
previously  to  the  statute  of  Henry  the  seventh,  have 
barred  the  issue  by  a  fine ;  and  not  only  the  issue,  but 
the  persons  in  remainder  or  reversion,  by  a  common 


{a)  Co.  Litt.  326  d.  .  1  Leon.  262.    Cro.  Eliz.  514.  3  Rep.  51  h. 
(J))  Chap.  16,  sect.  2:1. 
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recovery.  In  order  to  prevent  such  alienations,  and 
to  preserve  for  the  is$ue  of  the  marriage  the  provisions 
intended  for  them,  as  also  to  continue  the  estate  in  thq 
family  of  the  husband,  from  whom  it  proceeded,  and 
by  whom  it  was  settled,  it  seems  that  the  legislature, 
taking  as  a  pattern  the  statute  de  donis  conditionali- 
bus  (a),  passed  the  act  of  the  eleventh  of  Henry  the 
1 1  Hen.  7,  seventh  (A),  which  provides  and  declares  "  that-  any 
^'  ^^'  woman  who  had  or  should  have  any  estate  in  dower^  or 

tinuancea  or  ^^^  'j/^'  ^^  ^°  tail  jointly  with  her  husband,  or  only  to 
fraudulent  •  herself,  or  to  her  use,  in  any  manors,  lands,  tenements,- 
d^i^es  (/  ^^  other  hereditaments  of  the  inheritance  or  purchase 
jointreBses  ejf  of  her  husband,  or  given  to  the  husband  and  wife,  in 
^^^^'^^  .J   tail  or  for  life,  by  any  of  the  ancestors  of  the  husband, 

virorum  voicL.  .  -  .■ 

or  by  any  other  person  seised  to  the  use  of  the  husband, 
or  of  his  ancestors,  and  had  or  should,  being  sole,  or 
with  any  qfier  taken  husband,  discontinue,  alien,  re- 
lease, or  confirm  with  warranty,  or  by  covin  suffer  any 
recovery  of  the  same  against  them  or  any  of  them,  or 
any  other  seised  to  their  or  either  of  their  use  ;  all  such 
recoveries,  discontinuances,  alienations,  releases,  con- 
firmations, and  warranties  shall  be  utterly  void  and  of 
none  effect.     And  that  it  shall  be  lawful   to  every 
person  to  whom  the  interest  title  or  inheritance,  after 
the  decease  of  the  women,  of  the  manors,  &c.  being 
discontinued,  aliened,  and  suffered  to  be  recovered 
Right  of        after    the    first   day  of  December   then    next  shall 
tot^e^^    appertain,  to  enter  into  all  and  every  the  premises, 
«ous  next  in-  and  peaceably  to  possess  and  enjoy  the  same  in  such 
**'  manner  and  forin  as  he  or  they  should  have  done  if 

no  such  discontinuance,  warranty,  or  recovery  had 
been  had  or  made.  And  that  if  any  of  the  said  hus- 
bands and  women,  or  any  other  seised  to  the  use  of 
them,  of  the  estate  before  specified,  after  the  said  first 
day  of  December,  make  or  cause  to  be  made  or  suffer 


(fl)  13  Edw.  I.  c.  1.  (4)  Chap.  20. 
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any  such  discontinuance,  alienations,  warranties.  Or  re- 
coveries, in  form  aforesaid,  that  then  it  shall  be  lawful 
to  the  person  or  persons  to  whom  the  said  manors,  &c. 
shazild  or  aught  to  belong  after  the  decease  of  the  said 
women,  to  enter  into  the  same,  and"  them  to  possess 
and  enjoy  according  to  such  title  and  interest  as  they 
should  hare  had  if  the  same  women  had  been  dead,  no 
discontinuance,  warranty,  nor  recovery  had,  as  against 
the  said  husband  during  his  life,  if  the  said  discon- 
tinuance, alienation,  warranties,  and  recoveries  be  here- 
after had  by  or  against  the  same  husbands  and  women 
during  the  coverture  between  them.     Provided  that  ^V^"^^ 

,  ,  J  being  given 

the  said  women,  after  the  decease  of  their  said  hus-  to  the  widow 
bands,  may  re-enter  into  tlie  same  manors,  &c.  and  ^^^^^ 
them  to  enjoy  according  to  their  jftrst  estate  in  the 
same.     And  that  if  the  said  women,  at  the  time  of  But  the  act 
such  discontinuance,  alienations,  recoveries,  warranties  g^^aVthe 
after  the  said  first  day  of  December^  to  be  had  and  time  of  the 
made  of  any  of  the  premises,  be  sole;  then  they  shall  ^^^^ 
be  barred  and  excluded  of  their  title  and  interest  in  and  imm'e- 
the  same  from  thenceforth,  and  the  person  and  persons  ^^^^  ^"*7  '* 

♦^      1»         i.1.     i.'xi      •  1  •  i»   1  given  to  the 

to  wnom  tne  title,  interest,  and  possession  of  the  same  person  next 
should  belong  after  the  decease  of  the  said  women,  i"<^itle<l- 
shall  immediately  after  the  said  discontinuances,  aliena- 
tions, warranties,  and  recoveries,  enter  into  the  same 
manors,  kc.  and  them  to  possess  and  enjoy  according 
to  his  or  their  title  in  the  same.     Provided  also  that  The  statute 
the  act  extend  not  to  any  such  recovery  or  discon-  ^nuan^s 
tinuance  to  be  had  where  tKe  heirs  next  inheritable  made  with 
to  the  said  women,  or  he  or  they  that  next  after  the  ^^^^^  ^^  ^ 

DeTsons  next 

death  of  the  same  women  should  have  estate  of  inherit-  mtitled, 
ance  in  the  same  manors,  &c«.be  assenting  or  agreeable 
to   the   said   recoveries,  where  the  same  assent  and 
agreement    are    of  record    or  enrolled.      Provided  and  preserves 
farther,  that  it  shall  be  lawful  to  every  such  woman,  J^TiJ^'^j^^ 
being  sole,  or  married  after  the  death  of  her  first  hus-  fbf  her^life!" 
band,  to  give,  sell,  or  make  discontinuance  of  any  such 
knds  for  term  of  her  life  only,  after  the  course  and 

VOL.  I.  R  R 
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usage  of  the  common  law  before  the  making  of  this 
act/' 
•^2^  Hen.  ^^        The  last  act  was  referred  to  and  confirmed  by  the 

subsequent  statute  of  Henry  the  Eighth  (a),  which 
was  passed  for  the  exposition  of  the  statute  of  fines ; 
and  it  provides  *<that  the  act  itself  (the  S2  Hen.  %\ 
nor  any  thing  therein  contained,  shall  extend  to  bar 
or  exclude  the  lawful  entry,  title,  or  interest  of  any 
heir  or  heirs,  person  or  persons^  heretofore  given,  <Hr 
hereafter  to  be  given,  grown,  or  accrued  to  them  or 
any  of  them,  in  or  to  any  manors,  &c.  by  reason  of 
Bxxjjine  or  fines  heretofore  levied,  or  hereafter  to  be 
levied  by  any  woman  after  the  death  of  her  husband, 
contrary  to  the  form,  intent,  and  effect  of  the  statide 
of  1 1  Henry  the  Seventh,  c.  ^0,  of  any  manors,  &c. 
of  the  inheritance  or  purchase  of  her  husband  or  of 
any  of  his  ancestors,  given  or  assigned  to  any  such 
woman  in  dower,  for  life  or  in  tail,  in  use  or  posses- 
sion ;  but  that  the  same  act  (11  Henry  7),  shall  stand, 
remain,  and  be  in  full  strength  and  virtue  in  every 
article,  sentence,  and  clause  therein  ccmtained,  in  like 
manner  and  form  as  though  the  present  act  had  ne?er 
been  made." 

These  statutes  being  remedial^  they,  like  the  act  o{9i 
Henry  8,  chap.  28,  considered  in  a  former  chapter  (^)t 
have  been  construed  liberally,  according  to  their  spbit 
and  intention,  and  not  according  to  the  letter  (c). 


(a)  32  Hen.  B,  chap.  36,  sect.  2.  {6)  Cbap.  2,  pp.  56,  ek 

S6G* 

(e)  It  has  been  argaed,  that  the  statute  prerenting  the  widow 
from  aliening  the  inheritance,  depriTCS  her  by  implication  of  the 
right  of  catting  timber.  But  it  is  decided  that  tenant  in  tail  «r 
provisione  viri,  even  after  possibility  of  issue  extinct,  is  dispunisfaable 
of  waste  at  law,  and  has  a  property  in  the  timber  cut.  Williams  v. 
Williams,  15  Ves.  419.  12  East.  209.  But  after  possibility  of  issue 
extinct,  she  may  be  restrained  ftom  committing  equitable  waste. 
Cook  V.  Whaley,  1  Eq.  Ca.  Ab.  220.  400.  3  Madd«  529.  WillisBM 
V.  Day,  2  Ch.  Ca.  32.    Anon.  2  Preem.  278,    Abrahall  ?.  Bol* 
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The  statute  of  Henry  the  Seventh  seems  to  antici-  Stat,  oi  Hen* 
pate  and  only  to  provide  against  the  discontinuances  ^  ^  '^^^^ 
of  such  tenants  in  dower  whose  titles  are  complete  title  or  right 
under  assignments  of  dower ;  for  the  expressions  are,       ^^^^' 
*'  any  woman  who  had  or  should  have  any  estate  in 
dower.**     Yet  these,  words  have  been  considered  as 
embracing  a  mere  title  to  dower.     It  was  accordingly 
said  by  Rhodes^  J.  in  Barker  v.  Taylor  (a\  that  ^*  if 
a  woman,  having  title  to  dower,  enter  and  levy  a  fine 
before  she  be  endowed,  such  fine  is  within  the  act, 
although  she  be  not  tenant  in  dower." 

In  commenting  upon  the  statute  of  Hen.  7>  c.  20, 
as  proposed,  we  shall  proceed  to  consider,-— 
•  First,  what  estates  and  interests  fall  within  the 
provisions  of  the  statute,  taking  that  act  as  the  guide 
and  director  in  the  arrangement  of  the  remarks  to  be 
made  upon  it. 

1.  The  subjects  mentioned  in  the  act  are  manors,' 
lands,  tenements,  and  hereditaments ;  and  it  has  been 
adjudged   that  the  statute  extends   to    fn^f-estates  and  to  trust- 
settled  by  the  husband  in  trust  for  his  wife ;  and  for  ^^*^* 
this  reason,  that  as  the  act  expressly  mentions  lands 
holden  to  the  tue  of  the  wife,  it  necessarily  includes 
modern  trusts,  and  also  equities  of  redemption  (&).  andeqnitm 
Trusts  being  at  the  time  of  passing  the  statute  mere  ^^^  ^^^ 
uses  at  common  law. 

Accordingly,  in  Symson  v.  7\imer  (c),  the  husband 


2  Freem.  53.  2  Show.  69.  2  £q.  Ca.  Ab.  757.  2  Swan.  172.  See 
1 5  Ves.  43 1 .  3  Madd.  338.  It  seems  donbtM  whether  a  jointress 
tenant  in  tail^  before  possibility  of  issue  extinct^  will  be  restrained 
from  equitable  waste:  the  question  bears  an  analogy  to  that  which 
was  discussed  in  the  Attorney-General  v.  the  Duke  of  Marlborough^ 

3  Madd.  498,  where  the  Vice-chancellor  was  of  opinion  that  a  tenant 
in  tail,  restrained  by  a  special  Act  of  Parliament  from  barring  the 
entail,  was  not  within  the  principle  on  which  equitable  waste  is  en- 
joined. 

(a)  2  Leon.  168.  (b)  2  Vem.  489.  {c)  1  Eq.  Ca. 

Ab.  220. 

R  r2 
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vested  in  trustees  real  property  in  trust,  as  to  lamdi 
of  the  annual  value  of  150/.  for  the  wife  in  tail  ge- 
neral, remainder  hi  trust  for  the  husband  in  fee. 
There  was  no  issue  of  the  marriage,  and  the  husband 
died.  His  widow  suffered  a  recovery,  and  devised  the 
lands  for  the  payment  of  her  debts,  and  died  without 
issue.  Upon  the  bill  of  the  husband's  heir  against  the 
creditors  of  the  wife,  the  Court  decided  that  the  case 
was  within  the  statute. 

2.  The  act  declares  "  that  any  woman  who  had  or 
should  have  any  estate  for  life,  or  in  tail  jointly  with 
her  husband,  or  only  to  herself,  or  to  her  use,  in  any 
manors,  &c.  of  the  inheritance  or  purchase  of  her  hus- 
band, or  given  to  the  husband  and  wife  in  tail  or  for 
life  by  any  of  the  ancestors  of  the  husband^  or  by  any 
other  person  seised  to  the  use  of  the  husband,  or  of  his 
ancestors,''  and  should  discontinue,  &c.  Such  are  the 
estates  mentioned  in  the  act ;  but  in  consequence  of 
the  liberal  construction  which  bias  been  put  upon  the 
statute,  it  has  been  determined,  that  whenever  an 
estate  has  been  derived,  either  from  the  husband  him- 
self, or  from  any  of  his  ancestors,  it  is  within  the 

■  ♦  •  * 

meaning  and  protection  of  the  statute. 

It  appears,  then,  that  the  estate  settled  in  jointure 
must  be  either  the  inheritance  or  purchase  of  the 
husband,  or  the  gift  of  his  ancestors ;  we  shall,  there- 
h^b^f  ^   ^^^^  consider  in  the  first  place,  such  a  jointure  of  the 

inheritance  of  the  husband  immediately  proceeding 
from  him  as  is  comprehended  within  the  act. 

Thus,  in  Lynch  v.  Spencer  (a%  the  husband  being 
seised  of  lands  in  fee,  enfeoffed  jB,  upon  condition  to 
regrant  them  to  husband  and  wife  in  tail,  which  was 
accordingly  done.  Hiere  was  issue  a  son,  and  the 
husband  died,  the  son  being  tenant  in  tail,  with  the 


The  estates 
which  fiadl 
within  the 
statute. 


(a)  Cro.  Elis.  513.     Moor,  455.    3  Rep.  50  b.  S.  C.  sub.  nom, 
Bro^vn's  case. 
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reversion  in  fee  in  himself.  He  levied  a  fine  with  pro- 
clamations to  C  in  fee.  The  mother  afterwards  de- 
mised the  estate  to  D  for  his  life,  upon  whom  C  en- 
tered under  the  statute,  insisting  that  the  demise  to  D 
by  the  widow  was  a  discontinuance  and  a. forfeiture 
under  the  act.  And  the  Court  decided  three  points, 
1st,  that  although  the  estate  tail  to  husband  and  wife 
was  derived  from  the  feoffees,  yet  as  it  was  done  ex 
procuratione  viri^  it  was  an  intail  by  the  provision  of 
the  husband  within  the  statute ;  Sdly,  that  the  lease 
made  by.  the  widow  for  the  life  of  the  lessee,  was  a 
discontinuance  within  the  same  act ;  and  Sdly,  that  the 
effect  of  the  fine  being  to  bar  the  estate  tail,  and  to 
pass  the  reversion  in  fee  to  C  the  conusee,  he  was 
authorized  by  the  statute  to  enter  upon  the  lessee  as 
the  person  next  intitled  in  reversion. 

S.  We  shall  now  proceed  to  adduce  instances  of  By^'islwnd's 

Ancestors 

such  jointures  made  upon  the  wife,  by  her  husband's 
relatives  or  ancestors  of  their  estates  of  inheritance,  as 
fall  within  the  operation  of  the  statute. 

In  Skarington  v.  Strotton  {0)^  A,  in  consideration 
of  the  marriage  of  his  brother  B  with  C,  covenanted 
to  stand  seised  of  lands  to  the  use  of  himself  for  life, 
remainder  to  the  use  of  B  and  C  for  their  lives.  This 
was  adjudged  to  be  a  provision  within  the  statute,  as 
proceeding  from  an  ancestor  of  the  husband. 

It  may  happen  that  part  of  the  lands  settled  in 
jointure  on  the  wife  by  the  husband's  ancestor .  may 
be  protected  by  the  statute  against  her  discontinuance 
after  the  husband's  death,  and  that  the  remainder  may 
not  be  comprehended  within  the  act,  so  as  to  leave  to  . 

the  wife  the  same  power  of  disposition  over  it  as  before 
the  passing  of  the  statute. 

Thus,  if  lands  be  given  by  the  husband's  father  to  Instances 
the  son  and  his  intended  wife  before  marriage  in  fee  where  a  part 

jointure  is 

"    protected  by 

the  statute, 
(a)  Plowd.  300,  307. 
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simple;  and  they  after  the  coverture  levy  a  fine  of  the 
whole  to  the  father^  who  grants  again  the  estate  to  them 
in  tail,  the  husband's  moiety  only  is  within  the  statute ; 
for  the  first  gift  of  the  father  in  fee  simple  was  not 
within  the  act,  and  the  donees  took  the  lands  in  moieties 
in  their  own  rights :  when,  therefiire,  the  husband  and 
wife  joined  in  the  fine,  their  several  shares  passed  to 
the  father,  the  one  from  the  wife  and  the  other  from 
her  husband  ;  so  that,  upon  the  r^rant  by  the  fiU;her, 
the  wife's  moiety  could  not  be  considered  as  pro- 
ceeding from  the  husband's  ancestor  within  the  intent 
and  meaning  of  the  statute  (a). 

So  also,  in  the  case  of  Laughter  v.  Humphrey  (h\ 
a  man  and  woman,  being  joint-tenants  in  fee  of  a 
manor,  married,  and  afterwards  levied  a  fine  to  a 
stranger,  who  rendered  the  manor  to  them  in  tail. 
The  wife,  after  surviving  her  first  husband,  took  a 
second,  and  joined  with  him  in  a  fine  of  the  estate. 
It  was  determined,  that  the  fine  was  vdid  only  as  to 
the  moiety  of  the  manor  which  had  originally  been 
the  estate  of  the  first  husband,  that  moiety  alone  being 
protected  by  the  statute. 
Instances  The  reader  will  have  noticed,  that  the  statute  strictly 

where  money         ,.       ^  i         i  t  •        •         / 

paid  by  wife's  applies  to  cascs  only  where  the  property  is  gwen  to 
friends  will  the  husband  and  wife,  in  tail  or  for  life,  by  any  of  his 
jointure  ancestors;  but  according  to  the  liberal  construction 
made  upon     of  the  act,  it  has  been  adjudged,  that  although  money 

husband's'  ^^1  ^^^^  ^^^  given  by  the  wife  or  her  friends  for  the 
ancestor  out    settlement  made  upon  her,  yet  if  marriage  constituted 

part  of  the  consideration^  the  estate  will  fall  within  the 
provisions  of  the  statute. 

Thus,  in  ilfbor(c),  the  law  upon  this  subject  is 
stated  to  be,  that  if  the  ancestor  of  the  husband  co- 
venant to  stand  seised  of  land  to  the  use  of  the  hus- 


of  the  act 


(a)  The  Queen  v.  Savage,  Moor;  715.  {h)  Cro.  Eliz.  524. 

(r)  Page  93. 
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band  and  wife  in  consideration  of  marriage,  and  -also 
in  consideration  of  money,  and  the  wife  alien  the  estate 
after  her  husband's  death,  his  heir  may  enter  under 
the  statute,  for  the  consideration  of  marriage  is  to  be 
preferred  to  that  of  money,  and  then  the  provision 
will  be  considered  as  the  gift  of  the  husband's  ancestor, 
and  within  the  act.  In  affirmance  of  this  proposition 
the  case  of  Fillers  v.  Beaumont  (a)  is  referred  to, 
which  was  to  the  following  effect : 

A  grandfather  conveyed  lands  to  B  fot  thirty  years, 
remainder  to  himself  and  wife  for  their  respective  lives, 
remainder  to  his  son  for  life,  remainder  to  his  grandson 
and  C  the  daughter  of  B  in  special  tail ;  after  which 
followed  these  words,  **  for  the  which  manor  bargained, 
and  other  the  premises,  the  said  B  covenants  to  pay 
the  said  sum  of  70/.  at  certain  days,"  &c.  The  grandson 
married  C,  who  survived  him  and  his  father,  and  G 
with  a  second  husband  levied  a  fine  of  the  lands.  A 
jury  found  dehors  the  deed,  that  the  transaction  was 
as  well  in  consideration  of  the  marriage  as  of  the  money; 
and  it  was  held  by  three  judges  against  Dt/er  that  the 
fine  was  void,  foi^  they  expounded- the  words  of  the 
statute,  *^  givefi  by  the  ancestors,"  &c.  to  be  any  lands 
,  assured  to  a  woman  in  jointure,  either  for  money  (as 
\  few  marriages  were  made  without  it)  or  else  freely. 

And .  in  another  case,  where  A  being  seised  in  fee 
of  lands,  covenanted  with  2},  in  consideration  of  200/. 
paid  by  JS,  and  of  a  marriage  between  C  the  son  of 
^,  and  D  the  daughter  of  J3,  to  convey  the  lands  to 
the  use  of  C  and  JD,  and  the  heirs  of  the  body  of  Z), 
with  remainder  to  his  own  right  heirs.  The  marriage 
took  effect,  and  the  lands  were  settled;  there  were 
issue  of  the  marriage,  and  then  C  made  a  feof&nent  of 
the  estate,  and,  with  his  wife,  levied  a  fine  to  the 
feoffee.     One  of  the  questions  was,  whether  the  set- 


(a)  Dyer;  1 16,  a.     Bendl.  39. 
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tiement  on  the  wife,  being  made  in  consideration  of 

money  paid  by  her  father,  as  well  as  of  the  marriage, 

came  within  the  provision  of  the  statute  ?     And  it  was 

resolved  in  the  affirmative  (a). 

When  the  4.  The   ihstances  which   have  been    given  relate 

tureia'tcrbe   ^^^ely  to  provisions  settled  upon  the  wife  of  estates 

considered  as  the  inheritance  of  her  husband  or  the  gift  of  his  an- 

cirtlTof  die  c^s^^^s>  ^^^  ^^  statute  extends  to  lands,  &c.  so  settled, 
husband  or  which  were  of  the  pwxhase  of  the  husband  or  of  his 
his  ancestors,  ancestors;  and  what  have  been  considered  purchases 

within  that  clause  of  the  act,  will  be  the  subject  next  to 
be  inquired  into. 

It  is  said  that  if  husband  and  wife  join  in  selling  her 
estate,  and  purchase  other  lands  with  the  money, 
^  which  are  settled  upon  both  of  thetn,  that  wfll  be  a 
jointure  within  the  act;  because  the  money  was  a 
chattel  vested  in  the  husband,  which  he  might  have 
disposed  of  as  he  pleased ;  so  that,  when  he  invested 
the  money  in  the  purchase  of  lands,  and  settled  them 
upon  himself  and  wife,  the  law  will  consider  such 
purchase  and  settlement  as  a  jointure  on  the  wife, 
within  the  meaning  of  the  statute  (Jb). 

So  also,  if  the  transaction  be  between  a  stranger,  the 
wife's  friends,  and  the  husband ;  and  the  stranger,  in 
consideration  of  a  sum  of  money  paid  by  the  husband 
and  the  friends  of  his  wife,  settle  lands  upon  her  in 
jointure,  that  will  be  considered  a  purchase  and  set- 
tlement by  the  husband  within  the  letter  and  meaning 
of  the  statute.  ' 

Thus,  in  Piggot  v.  Palmer  (c),  A  agreed  to  sell  to 
B  an  estate  for  160/. ;  B  being  about  to  marry  C  the 
daughter  of  Z>,  D  paid  140/.  of  the  above  sum  to  ii  in 
consideration  of  the  marriage  of  his  daughter  with  B; 
upon  which  the  conveyance  from  A  of  the  estate  was 


a)  Kirkmau  v.  Thouipiion^  Cro.  Jac.  474.  (4)  Palm.  21! 

(r)  Moor,  250. 
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made  to  B  and  C,  and  the  heirs  male  of  their  bodies. 
They  intermarried^  had  issue,  and  B  died.  C  took  a  / 
second  husband  Ej  and  they  accepted  from  a  stranger 
a  fine  sur  cunuzance  de  droit  come  ceo^  &c.  and  ren- 
dered the  estate  to  F  for  a  term  of  100  years,  reserving 
a  rent,  and  then  C  died.  The  first  husband's  heir 
entered  upon '  the  lessee  under  the  statute,  and  the 
question  was,  whether  such  entry  was  lawful  ?  And 
the  Court  decided  in  favour  of  the  heir,  observing  that 
the  wife's  estate  under  the  first  purchase  was  within 
the  act,  and  that  the  acceptance  of  the  fine  and  the 
render  of  the  estate  for  the  term  of  years  made  that 
estate  void  by  force  of  the  statute. 

Second.  After  having  considered  the  estates  and  Wliat  estates 
interests  which  were  comprehended  under  this  sta-  ?J\h^*J? 
tute,  it  is  proposed  to  inquire  what  estates  and  in-  tute. 
terests  are  not  included  within  the  scope  of  the  act* 
And, — 

1.  Copyhold  estates  are  not  within  the  act,  for  an  Copyholds 
entry  being  given  by  it,  a  person  would  be  introduced  ^'^  ^^  "^^ 
as  tenant,  without  being  admitted  by  the  lord  of  the 
manor  (a). 

But  if,  by  a  transaction  between  the  lord  of  the 
manor  and  the  husband,  the  copyhold  is  extinguished 
and  the  lands  are  settled  in  jointure  upon  the  wife, 
that  will  be  a  settlement  within  the  statute. 

Accordingly,  in  Stockbridg^s  case  (A),  the  husband 
and  wife  were  joint  copyholders  to  them  and  their 
heirs.  The  husband,  in  consideration  of  money  paid 
by  him  to  the  lord  of  the  manor,  obtained  an  estate 
oi  freehold  to  him  and  his  wife,  and  to  the  heirs  of 
their  bodies.  The  husband  died  leaving  issue,  and  his 
widow  entered  and  suffered  a  recovery,  upon  which 
his  heir  entered  for  a  forfeiture  under  the  statute,  and 


(a)  GUb.  Ten.  181.     See  Harrington  v.  Smith,  2  SicL  41.  73. 
(6)  Cro.Eliz.21. 
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it  was  resolved  that  his  entry  was  lawful,  for  the  copy- 
hold tenure  was  extinguished  by  the  acceptance  of  the 
new  estate. 

2.  We  have  seen  that  the  statute  only  provides 
against  the  discontinuances  of  widows,  of  estates  which 
they  held  in  jointure,  of  the  inheritance  or  purchase 
of  their  husbands,  or  of  the  gifts  of  the  fincestor^  of 
the  husbands,  or  by  any  persons  seised  to  the  uses  of 
the  husbands  or  their  ancestors.  If,  therefore,  the 
estates  settled  in  jointure  be  the  wife's  own  property, 
or  be  derived  from  any  of  her  ancestors,  such  jointures 
are  not  within  the  provisions  of  the  statute  of  Henry 
the  Seventh.     As  illustrative  of  this, 

Husband  and  wife,  seised  of  lands  in  right  of  the 
wife,  levied  a  fine  sur  canuzance  de  droit  come  ceo^ 
&c.  and  took  back  an  estate  to  themselves  in  tail  ge- 
neral, remainder  to  the  right  heirs  of  the  wife.  The 
husband  died,  leaving  issue  a  son ;  the  wife  married 
a  second  husband,  with  whom  she  joined  in  levying 
another  fine,  upon  which  the  son  entered  for  a  for- 
feiture under  the  statute ;  but  it  was  determined  that 
the  last  fine  was  not  a  forfeiture  under  the  act ;  be- 
cause the  estate  was  originally  the  property  of  the 
wife  (a). 

And  it  is  said  to  have  been  adjudged  91  EUz.  upon 
the  same  principle,  that  if  the  husband  be  seised  of 
lands  in  right  of  his  wife,  and  both  of  them  join  in 
levying  a  fine,  and  the  conusee  grant  a  rent  to  them 
in  tail,  and  the  husband  dies  leaving  issue,  and  then 
the  widow  aliens  the  rent,  such  disposition  is  not  within 
the  provision  of  the  statute  (£). 

It  has  been  shown,  that  if  the  estate  settled  upon 
the  wife  belong  to  her  husband  or  his  ancestors,  the 
jointure  will  be  comprehended  within  the  statute. 


(a)  Eyston  v.  Stadde,  Plo^ 
715.  (*)  Cro.  Eliz.  2. 
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although  money  may  have  been  paid  by  the  wife  or 
her  friends  for  the  provision ;  so  also  if  the  lands  settled 
belong  to  the  wife  or  to  her  relations,  pajrment  of 
money  by  the  husband  or  his  friends  in  consideration 
of  the  marriage,  will  not  make  him  or  them  purchasers 
of  the  estate  within  the  statute ;  for  the  estate,  moving 
from  the  wife's  father  or  relations,  is  neither  within 
the  words  nor  the  meaning  of  the  uct ;  and  with  respect 
to  the  money  paid  by  the  husband  or  his  friends^  it  is 
not  to  be  considered  as  advanced  solely  in  purchase 
of  the  specific  estate,  but  in  consequence,  and  as  a  part 
of  the  marriage  contract. 

Thus,  in  Kynaston  v.  Lhyd{a\  A  having  two 
daughters,  B  and  C,  and  being  seised  in  fee  of  an 
estate  of  the  yearly  value  of  20/.  covenanted  with  2), 
the  intended  husband  of  i3,  in  consideration  of  the 
marriage,  and  in  consideration  of  115/.  to  be  paid  by 
Z),  to  assure  the  lands  by  fine  to  the  use  of  himself  for 
life,  remainder  to  the  use  of  D  and  B  and  the  heirs  of 
their  bodies,  remainder  to  the  heirs  of  the  body  of  JB, 
with  remainder  to  C  and  her  right  heirs.  The  as- 
surance was  made,  and  the  marriage  took  effect.  D 
paid  the  1151.  and  there  was  a  son  of  the  marriage, 
and  then  D  died.  B  took  a  second  husband,  and 
aliened  the  lands  by  fine.  The  son  entered  for  a 
forfeiture  under  the  statute;  and  the  question  was, 
whether  this  was  an  estate  within  the  act?  And  ^t 
was  decided  in  the  negative,  because  the  lands  moved 
from  the  wife's  father,  and  her  advancement  in  mar- 
riage was  intended  to  be  the  cause  of  the  gift,  and  not 
the  money;  and  the  Court  said,  that  although  the 
husband  paid  115/.  the  sum  was  not  intended  as  a 
valuable  price  of  the  land,  but  for  the  purpose  of 
having  the  estate  limited  to  him  as  well  as  to  his  wife, 
in  order  that  he  might  have  the  lands  although  he 
shpuld  have  no  issue.     The  Court  also  acted  upon  the 

{a)  Cro.  Jac.  624.    Palm.  2 1 7.    Jcnk.  319. 
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same  principle,  in  the  subsequent  case  of  Copland  y. 
Pi/att(a). 

There,  the  father  having  three  daughters,  B,  C, 
and  Dj  covenanted  mth  A  the  then  husband  of  his 
daughter  jB,  in  consideration  of  400/.  paid  by  A^  and 
in  consideration  of  the  marriage,  and  preferment  of  the 
blood  of  the  father,  to  stand  seised  of  lands  to  the  use 
of  Ay  and  B  his  wife,  and  the  heirs  of  the  body  of  JB, 
remainder  to  the  use  of  the  father's  other  daughters  in 
tail,  with  remainder  to  his  own  right  heirs.  A  died 
without  issue,  and  JB  conveyed  the  lands  to  a  stranger 
by  fine.  And,  whether  the  alienation  was  a  forfeiture, 
was  the  sole  question.  And  it  was  resolved  that  B 
was  not  a  jointress  within  the  statute,  although  ¥X)l 
had  been  paid  by  A^  because  the  estate  first  moved 
from  the  father,  and  the  advancement  was  made  by 
the  ancestors  of  the  wife,  and  was  not  of  the  purchase 
or  assurance  of  the  husband  or  of  his  ancestors. 

S.  It  seems  that,  in  order  to  bring  the  jointure 
settled  upon  the  wife  vnthin  the  statute,  when  the 
lands  are  not  the  property  either  of  the  husband  or  of 
any  of  his  iancestors,  but  of  a  stranger  who  makes  the 
settlement,  such  settlement  must^  under  the  term  pur- 
chase,  &c.  mentioned  in  the  act,  have  been  procured  by 
the  husband  or  his  ancestor  for  a  valuable  consideration ; 
so  that  if  the  inducement  for  the  stranger  to  make  the 
jointure  were  merely  voluntary,  as  from  friendship  to 
the  husband,  or  in  consideration  of  past  services,  such 
settlement  would  not  be  subject  to  the  restrictions  of 
the  statute.    To  exemplify  this, 

The  Bishop  of  Exeter,  in  consideration  of , the  good 
services  done  by  A,  his  domestic  male  servant,  as  for 
divers  other  considerations,  and  in  contemplation  oi 
a  marriage  between  A  with  B,  the  cousin  of  the  bishop, 
enfeoffed  A  and  B  of  lands  to  them  and  the  heirs  of 


(a)  Cro.  Car.  244. 
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their  bodies.  The  marriage  took  ^ect,  and  A  died. 
His  widowy  Bt  levied  a  fine  of  the  lands,  and  one  of 
the  questions  was,  whether  the  jointure  came  within 
the  provisions  of  the  statute  of  Henry  the  Seventh  ? 
And  it  was  determined  in  the  negative :  1st,  because 
it  was  not  a  gift  by  the  husband  nor  by  any  of  his 
ancestors ;  and,  2dly,  for  the  consideration  of  the 
service  of  the  husband  was  not  such  a  purchase  by  him 
as  the  law  intended,  but  that  the  jointure  was  the 
mere  volu7itary  gift  of  the  Bishop,  and  that  the  case 
was  not  altered  either  by  the  expression  in  the  feoff- 
ment "  of  other  considerations'*  (since  none  in  par- 
ticular were  mentioned),  nor  by  the  Bishop  naming  B 
in  the  deed  as  his  cousin  (a). 

4,  Since  the  design  of  the  statute  was  to  prevent  Nor  where 
discontinuances  by  jointresses  of  the  lands  of  their  ]^{xxA  or 
husbands,  to  the  prejudice  of  such  husbands  and  their  devised  to 
heirs,  it  is  a  consequence,  that  if  the  settlement  be  so  J^^^  ^^^ 
made  upon  the  wife  as  to  show  that  no  regard  was  settled  as  an 
paid  to  the  succession  of  the  heirs  of  the  husband  to  ^^^^jn 
the  estate,  that  will  be  a  case  not  within  the  meaning  such  manner 
of  the  act,  although  it  be  within  its  letter.     This  may  "J^^^"^ 
happen  when  no  interest  is  expressly  given  or  limited  versioner  or 
to  the  heirs  of  the  husband,  but  the  remainder  ex-  ^fhushand's 

....  heirs  were 

pectant  upon  the  estate  given  to  the  wife  is  limited  to  not  oon- 
a  stranger ;  an  instance  of  which  occurred  in  the  case  w^®'®^ 
of  Foster  v.  Pitfall  (b). 

There,  a  man  being  seised  in  fee  of  lands,  devised 
them  to  his  wife' in  tail-^e;7era/,  remainder  to  a  stranger^ 
and  died.  His  widow  married  again,  and  suffered  a 
recovery  of  the  estate.  The  question  was,  whether 
the  alienation  was  a  forfeiture  within  the  statute  ? 


-  (a)  Ward  v.  Walthew,  Cro.  Jac.  173.    Brownl.  137.   Noy,  122- 
Yely.  101.    Moor,  683,  S.  C.  {h)  Cro.  Elix.  2.     1  Leon.  26 1 , 

S.  G.    Hughs  V.  Clubb,  1  Com*.  Rep.  369.    And  see  6  Taunt,  100. 
103. 
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And  it  was  decided  in  the  negative^  the  Court  dbserr- 
ingy  thut  the  case  was  within  the  letter  but  not  the 
meaning  of  the  act,  that  the  statute  only  applied  to 
lands  given  by  the  husband  oj  his  ancestor,  for  the 
advancement  of  the  wife,  and  that  the  remainder  of 
the  estate  being  limited  to  a  stranger  should  not  be 
intended  a  jointure,  no  inheritance  being  to  revert  to 
the  husband  or  descend  to  his  heirs. 

So  also,  if  the  jointure  settled  upon  the  wife  by  her 
husband  or  his  ancestors  be  not  for  life,  or  in  tail,  but 
in  fee  simple,  such  jointure  will  be  neither  within  the 
letter  nor  the  meaning  of  the  statute,  for  it  is  not 
within  the  letter,  as  jointures  for  life,  or  in  tail  alone, 
are  mentioned  in  it,  neither  is  the  jointure  within  the 
meaning  of  the  act,  for  since  general  restraints  of 
alienation,  annexed  to  limitations  of  absolute  estates 
of  inheritance,  are  repugnant  and  against  the  rule  oi 
the  common  law,  it  is  not  to  be  presumed  that  the 
.  legislature  meant  to  countenance  and  give  eflfect  to 
such  restraints  by  a  statutable  provision,  when  the 
words  of  the  act  are  insufficient  for  that  purpose ;  the 
wife's  alienation,  therefore,  of  an  estate  in  fee-simply 
settled  in  jointure  by  her  husband  or  his  ancestors^ 
will  not  be  a  forfeiture  within  the  act  (a). 
Whether  a         [The  reasons  given  for  the  judgment  in  Foster  v. 

to  JST*^"^  -P'f^^'  ™P*y  *^  *^^  ^^  having  an  estate  in  taU 
es^ovUUme  general,  e.r  provisione  tdrit  would  be  restrained  from 
wVt,  the  re-    alienation,  if  the  reversion  were  in  the  husband  or  his 

vemoEi  beiiiff 

in  the  hus-  heirs.  So  in  Shnpson  v.  Turner  (6),  where  the  lands 
?*"4i^®"*  were  settled  on  the  wife  in  tail  general,  with  remainder 
statute.         to  the  husband  and  his  heirs,  the  case  was  held  to  be 

within  the  statute*  But  it  appears  to  have  been  held 
in  Hughs  v.  Clubb  (c),  that  if  the  husband  devises  to 
his  wife  in  tail  general,  and  the  reversion  descends  to 


(a)  4  Rep.  3  b.  {b)  ]  £q.  Ca.  Ab.  220.        (c)  1  Cemjn. 

369. 
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his  own  heirs,  the  wife  is  not  within  the  restriction  of 
the  statute:  the  marginal  note  of  this  case,  however, 
states  the  point  differently  (a). 

In  Gretton  v.  Howard  {b)y  it  was  argued  that  the 
statute  did  not  extend  to  estates  devised  to  the  wife  by 
the  husband.  But  a  devise  is  within  the  words,  and  in 
Foster  v.  Piffally  and.  Hiighs  v.  dubbr  it  does  not 
seem  to  have  been  doubted  that  the  statute  would  have 
applied,  if  the  limitations  contained  in  the  will  had  been 
different.] 

TiiiRD.  The  subject  which  next  presents  itself, 
after  the  consideration  of  what  estates  settled  in  join* 
ture  are  and  are  not  within  the  statute  of  Henry  the 
Seventh,  is,  what  species  of  alienation  will  be  a  for- 
feiture within  its  letter  and  meaning. 

1.  We  have  seen  that  the  statute  only  provides  Whatalien^ 

•     .    -v       J-         , .  i*      •  •  I  1  tionfl  are  and 

agamst  the  discontmuances  of  wives  when  sole,  or  are  not  with- 
with  after-taken  husbands,  of  estates  settled  on  the  u^  the  sta^ 
widows  by  their  former  husbands,  or  the  ancestors 
of  such  husbands ;  so  that  fines  or  recoveries  suffered 
by  such  women  mih  their  husbands,  by  whom  or 
whose  ancestors  the  jointures  were  made,  are  not 
within  the  letter  of  the  statute ;  yet  a  case  is  cited  by 
Lord  Coke  as  having  been  determined  at  Nisi  Prius  (c)y 
by  which  it  Was  adjudged,  that  where  a  man  seised  of 
lands  in  fee  settled  them  to  the  use  of  himself  for  life, 
remainder  to  the  use  of  his  wife  and  the  bars  male  of 
her  body  by  him  for  her  jointure,  and  they,  having 
issue,  levied  a  fine,  and  suffered  a  recovery,  and  then 
died,  the  issue  might  enter,  although  the  case  was  not 
within  the  letter  of  the  statute,  since  it  was  within  the 
mischief  intended  to  be  prevented,  viz.  the  disinherit- 
ing of  the  issue  of  the  marriage. 


(a)  On  this  question^  see  Preston  on  Conve3raneing,  vtol.  i.  p.  20. 
Gilbert.  ^Uses,  by  Sugden,  p.  342.  (ft)  6  Tannt.  94.  2  Marsh.  9. 
(c)  Hartley  v.  West,  Co.  Litt.  365  b. 
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Pines  «r  re-  But  the  above  decision  was  afterwards  over-ruled  by 
'y^^^^  ^  the  case  of  Kirhnan  v.  Thompson  («),  in  the  Court  of 
herhuBband    King's  Bench;  in  which  case  that  Court  adjudged, 

the  jointure,  ^^^^  ^^^  alienation  by  fine  of  husband  and  wife,  of 
are  not  with-  lands  settled  upon  her  in  tail  ct  provishne  viri^  was 
m    e  act.      ^^^  ^  forfeiture  within  the  words  or  the  intent  of  the 

statute ;  not  within  the  words,  as  before  appears,  and 
not  within  the  meaning  of  it,  because  the  husband  who 
made  the  jointure  concurred  with  his  wife  in  the  alien- 
ation ;  and  the  Court  said  that  the  statute  being  in 
restraint  of  the  common  law,  was  to  be  construed 
strictly,  and  that  it  only  intended  to  provide  against 
the  disinherison  of  the.  husband's  heirs  contrary  to  his 
intention. 
But  a  lease         g^  gj^ce  the  statute  intended  to  guard  the  hus- 

by  widow  tor 

life  of  lessee,  band's  heirs  against  the  widow's  discontinuance  of  iii^ 

or  during  estate  holden  by  her  in  dower  or  jointure,  it  follows, 

not  autho-'  that  if  she  demise  the  lands  for  the  life  of  the  lessee, 

rized  by  or  for  three  lives,  not  warranted  by  the  act  of  Henry 

S.isadis-  ^^^  Eighth  (&),  such   deniises  will  be   alienations  of 

continnance  the  freehold  within  the  statute  of  Hedry  the  Seventh, 

Henry  7.  ^^^7  heing  discontinuances  without  the  addition  of 

warranty  (c). 
Not  a  term        9.  But  a  lease  for  years  not  being  a  discontinuance, 

for  years  js  not  in  general  prohibited  by  the  statute ;  yet  if, 

exoeDt  so  o  jl  ¥  '  y 

granted  as  hy  the  grant  of  a  term  for  years,  the  act  is  attempted 
would  defeat  to  be  defeated,  such  a  liberal  construction  will  be  given 

the  statute.  •«  •1-11  •  »i**a 

to  the  statute  as  to  mclude  the  transaction  withm  its 
spirit  and  meaning. 

Accordingly,  in  the  case  of  Barker  v.  Taylor  (rf)>  * 
womaii  tenant  in  tail  within  the  statute  accepted  a 
fine  sur  conuzance  de  droit  cotne  ceo^  &c.  and  ren- 


(a)  Cro.  Jac.  474.  {b)  32  Hen.  8.  chap.  28,  treated  upon 

in  the  second  chapter  of  this  work,  p.  b%.        (c)  Lynch  v.  Spencer, 
Cro.  Eliz.  514.   Brown's  case,  S  Rep.  50  b.  (d)  2  Leon.  168. 

See  3  Rep,  51  b.    Cro.  Elis.  514.    Cro.  Car.  234.    3  Keb.  333. . 
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)  dered  back  the  lands  by  the  same  fine  to  the  conusor 

r  for  one  hundred  years.     Question,  whether  the  grant 

(  of  this  term  was  a  disposition  within  the  act,  which 

i  speaks  of  discontinuances  only  ?     And  the  Court  was 

{  of  opinion,  that  it  was  an  alienation  within  the  statute, 

f  although  no  discontinuance,  because  if  it  were  not  to  be 

so  considered,  the  intent  and  operation  of  the  act  would 

be  defeated  by  such  a  practice ;  the  Court  observing, 

^  that  if  such  a  render  for  one  hundred  years  should  be 

J  good,  it  would  be  equally  so  for  one  thousand  years, 

which  would  be  as  injurious  to  the  person  in  remainder 

or  reversion  as  a  discontinuance. 

The  reason  why  the  last  term  should  be  considered 
an  alienation  within  the  statute,  and  other  terms  granted 
by  deed  should  not  be  so  considered,  is  founded  upon 
these  circumstances :  that  the  one  being  created  through 
the  medium  of  a  fine,  would,  if  not  included  within  the 
restrictions  of  the  act,  bind  the  Estate  during  the  whole 
of  the  period ;  but  the  terms  in  the  other  instance  may 
not  have  that  effecl,  since  they  are  voidable  by  the 
issue  in  tail,  if  not  made  under  the  authority  of  the 
.    statute  of  Henry  the  eighth  before  referred  to  (a). 

4.  Although  the  words  of  the  statute  appear  to  ex-  if  widow  be 
tend  to  recoveries  only  suffered  by  the  widow  alone,  ^^^^^^  in  a 
or  by  her  with  a  second  husband,  yet  if  she  singly  or  that  ^i  i>e 
jointly  with  such  a  husband  be  vouched,  and  come  in  ^'t^^n  the 
as  vouchee^  that  transaction  will  be  considered  as  within 
the  intent  of  the  act,  and  therefore  a  forfeiture  (&). 
Fourth.  Having  considered  some  of  the  alienations 
'  by  the  widow  singly,  and  jointly  with  an  after^aken 
husband,  that  fall  within  the  provisions  of  the  statute 
of  Henry  the  seventh,  it  is  proposed  next  to  inquire 
into  the  effect  of  that  act  upon  such  transactions  in 
regard  to  the  estates  so  discontinued. 


(a)  Crocker  v.  Kelsey,  Bridg.  27.    2  Roll.  Rep.  490.     Cr<o.  Jac. 
G88.  (/^  Moor,  71fi. 

*    VOL.  I.  S  S 
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Entry  neces- 
sary to  de- 
feat the  dis« 
continuance. 


Persons  in- 
titled  to 
enter. 


The  statute,  according  to  its  letter,  makes  Yoid  to 
ail  intents  and  purposes  all  discontinuances  and  comous 
recoyeries,  made  and  suffered  by  the  persons  before 
described ;  yet  the  cottclusion  of  law  has  been  different 
in  analogy  to  similar  cases  decided  upon  other  statutes, 
so  that  discontinuances  by  widows  alone  of  lands,  tx 
provisione  virarum,  or  by  them  jointly  with  after-taken 
husbands,  are  not  immediatehf  void,  but  continue  until 
they  be  'defeated  or  determined  by  entry  of  the  persons 
to  whom  the  interest,  title,  or  inheritance  would  belong, 
if  the  women  committing  such  acts  were  dead  {a) ',  and 
in  regard  to  all  other  persons,  and  particularly  the 
parties  to  the  discontinuances,  such  alienations  con- 
tinue in  force  and  cannot  be  determined  by  entry. 

The  right  of  entry  given  by  the  statute  is  not  con- 
fined to  the  heir  of  the  husband,  but  is  extended  to  the 
person  to  whom  the  inheritance  is  to  go  after  the  de- 
cease of  the  widow,  whether  he  be  the  heir  of  the  hus- 
band, or  a  stranger  deriving  title  under  such  heir  {h\ 
But  a  distinction  must  be  noticed  when  the  alienatios 
of  the  heir  operates  only  by  conclusion  and  estoppel^ 
and  when  the  inheritance  of  the  estate  passes  to  his 
alienee.  In  the  first  case,  the  claimant  under  the  heir 
ihe'k^^may  ^*'^^<^*  ^^^^  under  the  statute,  because  such  person 
and  may  not  has  no  interest,  title,  or  inheritance  in  the  estate  upon 

the  widow's  death,  in  respect  of  which  only  an  entry 
is  given ;  but  in  the  second  instance,  as  the  alienee  has 
such  an  interest,  he  is  within  the  words  of  the  act,  and 
may  therefore  enter.  In  order  to  elucidate  this  dis- 
tinction :  if  a  widow  be  tenant  in  tail,  es  provisione 
virij  and  the  issue  in  tail  having  no  other  interest  but 
a  right  to  the  intail,  levy  a  fine  to  a  stranger,  and  then 
the  widow  discontinue  the  estate ;  since  the  fine  of  the 
issue  operates  by  conclusion  and  estoppel  only,  and 


When  the 
oonusee  of 


enter. 


(a)  Lincohi  Goll^  case,  3  Rep.  59  6. 
Spencer,  svpra,  p.  612. 


{h)  See  Lynch  r. 
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passes  no  estate  to  the  conusee,  he  cannot  enter  under 
the  statute  for  the  reason  before  mentioned,  neither 
can  the  conusor  or  his  issue  do  so,  because  they  are 
barred  by  the  fine  (a).  But  if  the  conusor  had  been 
seised  of  the  remainder  or  reversion  in  fee  expectant 
up(m  the  estate  in  tail  at  the  time  when  the  fine  was 
levied,  then  since  such  remainder  or  reversion  passed 
to  the  conusee,  in  respect  of  which  he  answered  the 
description  in  the  statute  of  the  person  **  to  whom  the 
interest,  title,  or  inheritance,  after  the  decease  of  the 
woman,  appertained,' '  he  is  intitled  and  may  enter 
under  the  authority  and  express  words  of  the  statute. 

Accordingly  in  Brown^s  case  (6),  A  enfeoflfed  trustees 
upon  condition  that  they  gave  back  the  lands  to  him 
and  his  wife,  and  the  heirs  of  their  two  bodies,  re- 
mainder to  the  right  heirs  of  A.  The  condition  having 
been  performed,  A  died,  leaving  his  wife  and  B  a  son 
by  her.  B  during  his  mother's  life  conveyed  the  lands 
by  a  fine  to  C,  after  which  the  mother  demised  them  for 
three  lives  to  D,  the  lease  not  being  made  according  to 
the  statute  32  Henry  the  eighth  (c).  C  therefore  en- 
tered upon  the  estate  under  the  statute  of  Henry  the 
seventh  for  a  forfeiture ;  the  question  was,  whether  his 
entry  was  lawful  under  that  act  ?  And  it  was  resolved 
in  the  affirmative,  because  he  was  the  person  who  had 
the  immediate  right  to  the  inheritance  after  the  death 
of  the  wife. 

It  must  be  remarked  that  the  alienation  in  the  last  And  when 
case  by  the  8on  tenant  in  taU  in  remainder  being  by  tT^^tne 
fine,  the  efiect  of  that  mode  of  conveyance  was  not  in  tail  will 
only  to  bar  the  conusor,  but  also  the  right  of  entry  of  ^|Je  ricbtt 
his  issue  by  barring  the  estate  tail,  and  transferring  of  entry  of 
such  right  of  entry  from  the  issue  to  the  conusee.  as  ?^*  succetd* 

J         .  '  '         ing  issue. 

before  descnbed.     But  if  the  conveyance  had  been  by 


(a)  Cro.  Jac.  175.    Ward  v.  Mathew,  Noy,  122.    3  Rep.  51  a. 
(6)  3  Rep.  50  b.  (c)  See  ante,  p.  95. 


\ 
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lease  and  release,  &c.  instead  of  fine,  then  although  the 
remainder  in  fee  would  have  passed  to  the  releasee, 
yet  as  by  such  mode  of  conveyance  the  intail  would  not 
be  barred,  the  issue's  right  of  entry  would  be  preserved. 
So  also  if  after  the  widow  had  made  the  discontinuance, 
the  son  had  conveyed  by  lease  and  release,  the  entry  of 
his  issue  would  not  have  been  prejudiced. 

Thus  the  case  put  in  Doctor  and  Student  (a)  was 
in  that  oi  Lincoln  College  (b\  affirmed  to  be  good  law. 
The  case  proposed  was  to  this  eflPect,  that  if  a  woman 
tenant  in  tail  ex  provisione  viri  suffer  a  recovery,  and 
the  issue  in  tail  release  to  the  recoveror,  yet  the  issue 
of  the  releasor  may  enter.  The  reason  is,  that  imme- 
diately upon  the  recovery  being  suffered,  a  right  of 
entry  became  vested  in  the  issue,  and  by  a  mere  deed 
of  release  the  first  issue  in  tail  could  not  bar  his  de- 
scendants of  such  a  right. 

futhoriL^L?'      ^^^  ™'^  '^^'^  ^^^^  ^1  *^^  ^^"^  ^^  ^^^  ^^^  ^^^^' 
entry  under    cohi  College  was,  that  a  person  who  is  not  in  rerum 

the  act,  the     ^^tur&j  or  who  has  not  the  immediate  interest,  title  or 

person  s  uue  ^  «    n 

to  the  estate    inheritance  at  the  time  of  the  forfeiture,  shall  never 
must  be  iW    take  the  benefit  of  the  statute  when  another  person 

mediate  after  .  -iiii  i.i.l,i1 

the  widow's    was  in  esse  at  that  period,  and  could  not  enter,  but  naa 
death ;  ^j^g  power  tO  bar  by  fine  or  recovery  the  person  who 

would  claim  the  benefit  of  the  act.  It  was  accordingly 
resolved,  that  the  first  issue  in  tail  having,  by  recovery 
had  against  him  by  his  own  agreement,  disabled  him- 
self from  entering,  under  the  act,  on  the  widow's  for- 
feiture by  alienation,  his  issue  were  equally  precluded 
from  so  doing  after  his  death.  But  Lord  Coke  states 
h^stance'of  a^  a  case  that  may  happen  which  would  not  be  within  the 
IHwthumous    rule,  although  the  person  upon  whom  the  reversion  m 

fee  descended,  disabled  herself  from  entering  for  a  for- 
feiture by  the  widow's  discontinuance.  His  Lordship 
said,  he  conceived  that  if  a  man  made  a  feoffinent  in 


son. 


{a)  Lib.  1,  chap  31.  (A)  3  Rep.  61  a. 
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fee  to  the  use  of  himself  and  wife  in  tail,  remainder  to 
the  use  of  himself  in  fee,  and  had  issue  a  daughter^  and 
died,  leaving  his  wife  enseint  of  a  son,  so  that  the  re- 
version in  fee  descended  to  the  daughter,  if  she  and 
her  mother  joined  in  levying  a  fine  or  suffering  a  re- 
covery before  the  birth  of  the  son,  or  if  the  widow 
alohe  levied  a  fine   or  suffered  a  recovery,  and  the 
daughter  neglected  to  enter,  or  had  disabled  herself 
from  taking  the  benefit  of  the  act,  yet  the  son  would 
be  intitled  to  enter  under  the  provisions  of  the  statute. 
The  principle  upon  which  such  opinion  is  founded 
seems  to  be  this,  that  the  son's  right  being  intitled  to  a 
preference  to  that  of  the  daughter,  and  he  consequently 
not  claiming  or  deriving  title  from  or  through  her,  she 
had  no  power  to  prejudice  his  estate  by  any  act  or 
omission  of  her  own ;  the  son,  therefore,  having  the 
immediate  interest,  title  or  inheritance  after  the  death 
of  the  widow,  is  intitled  to  enter  for  the  forfeiture  com- 
mitted by  her  (ja). 

The  reader  will  have  noticed  that  the  statute  excepts  Widow's  di»- 
out  of  its  provisions  such  recoveries  and  discontinuances  ^^^"^^^ 
as  are  suffered  and  made  with  the  heir  next  inheritable  of  heir,  &c. 
to  the  widow,  or  where  the  person  who  next  after  her  "?  f®'^'^*^"^® 

giving  a 

death  has  the  inhe]:itance  and  assents  as  of  record  to  right  of 
those  acts.  caxxj. 

If,  th^efore,  a  jointress  for  life,  and  the  heir  of  her 
husband,  the  first  tenant  in  tail  in  remainder  expectant 
upon  her  estate  for  life,  concur  after  the  husband's 
death  in  levying  a  fine  or  suffering  a  recovery, 
neither  of  those  acts  being  within  the  penalties  of  the 
statute,  there  will  be  no  forfeiture  incurred,  and  con- 
sequently no  right  of  entry  given  to  any  person,  but 
the  assurance  will  be  lawful,  and  the  intail  barred  (*). 

5^  Connected  with  the  present  subject  is  the  effect  Leases  for 
of  a  fine  by  the  issue  in  tail  in  confirming  the  widow's  1^^  ^^ 

^  jointress 

^ *  confirmed  by 


(a)  3  Rep.  61  b.        {b)  3  Rep.  60  b.    Curtis  v.  Price,  12  Ves.  89. 


the  fine  of 
the  issue. 
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lease  for  years,  grauted  by  deed  of  the  estate  in  jom- 
ture  settled  upon  her  in  q>ecial  tail,  and  not  warranted 
by  the  statute  of  Henry  the  eighth  (^).  Such  a  lease 
is  good  till  avoided  by  the  issue  after  the  widow's 
death,  who  .may  determine  it  by  entry  j  but  if  he  omit 
to  do  so,  and  levy  a  fine  of  the  estate,  the  lease  will  be 
rendered  firm  and  binding  both  upon  the  issue  in  tail 
and  the  eonusee,  and  also  upon  the  persons  in  revi- 
sion or  remainder,  during  the  continuance  of  the  in- 
tail,  if  the  term  do  not  sooner  expire ;  and  although 
the  reversion  in  fee,  expectant  upon  the  estate  tail,  be 
in  the  issue  at  the  time  of  levying  the  fine,  which  re- 
version will  in  that  case  pass  to  the  conusee,  that  cir- 
cumstance will  not  operate  to  the  prejudice  of  the 
lessee,  since  the  conusee  cannot  be  in  a  better  situation 
than  the  person  in  remainder  or  reversion  before  men- 
tioned :  so  that  in  both  instances  whilst  there  are  issue 
in  existence  who  might  have  inherited  under  the  intail, 
the  lease  cannot  be  impeached.  But  if  there  should  be 
a  failure  of  persons  capable  of  inheriting  under  the  in- 
tail  during  the  term,  then  the  reversioner  in  the  first 
case,  and  the  conusee  in  the  second^  may  avoid  so 
much  of  the  term  as  remains  unexpired,  for  then  the 
reversion  is  let  in,  which  the  reversioner  or  conusee 
claims  paramount  the  lease,  and  the  interest  of  the 
lessor  (b). 
If  wife  be  III.  The  last  subject  for  consideration  in  this  clMpter 

T^r^uSe  '^  th«  effect  Of  the  statute  upon  the  practice  of  Court. 
viri  under  of  Equity  in  decreeing  specific  performances  of  nwr» 
S2^.       riage  articles. 

Court  of  Tlie  principle  which  induces  Courts  of  Eqtuty  w 

Equity  will    ^jr^ct  the  preparation  of  marriage  settlements  in  such 

not,  as  usual^  *     *  ^  _         -h«b- 

restrain  their  a  manner  as  best  to  answer  the  intention  of  the  parties 
effect  by  di-    ^nd  the  purposes  of  the  marriage  contract  (although 


(a)  32  Hen.  8,  c.  28.  (b)  Crocker  v.  Kelsey,  Bridgm.  27- 

Cro.  Jac.  688.     2  Roll.  Rep.  490,  498,  S.  C. 


.^ 
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articles  entered  into  prior  to  marriage,  if  literally  fol^-  recting  a 
lowed,  would  not  have  that  effect),  does  not  i^ply  to  ^^  ^^for 
limitations  of  the  husband's  lands  in  jointure  made  to  life  only,  re- 
the  wife  in  tail  by  articles  in  contemplation  of  a  sub-  JJJ^^Sdren 
sequent  settlement.     In  order  to  illustrate  the  principle  successivelv 
of  the  distinction  it  is  to  be  observed —  for*what" 

That  if  articles  be  entered  into  before  marriage  with  reason. 
a  view  to  a  future  settlement,  limiting  real  estates  of 
the  husband  to  the  parents  for  their  lives,  and  during 
the  life  of  the  survivor,  remainder  to  the  heirs  of  the 
body  of  the  husband,  the  limitation  to  such  heirs  will 
be  considered  words  of  purchase,  and  a  settlement 
directed  accordingly,  viz.  after  the  life  estates  to  the 
parents,  to  their  first  and  other  son  and  sons  in  tail ; 
and  for  this  reason,  if  an  estate  tail  were  given  by  the 
settlement  to  the  husband  as  directed  by  the  articles, 
he  alone  might  immediately  after  the  marriage  bar  the 
issue  and  defeat  a  principal  part  of  the  settlement,  the 
intended  provision  for  the  children  of  such  marriage  (a). 

The  like  rule  prevails  when  the  settled  estate  be- 
longs to  the  wife,  and  the  articles  limit  to  her  an  estate 
in  tail  (3) ;  because  she  alone  may  after  her  husband's 
death  defeat  the  settlement,  and  disinherit  the  issue  of 
the  marriage. 

And  for  the  same  reason,  where  articles  have  limited 
a  joint  estate  tail  to  husband  and  wife,  the  articles 
have  been  performed  in  limiting  estates  for  life  to  the 
parents,  and  estates  in  tail  to  the  first  and  other  son 
and  sons  of  the  marriage  (c). 

The  principle,  then,  upon  which  a  Court  of  Equity 
proceeds  in  thus  decreeing  the  performance  of  marriage 
articles  appears  to  be,  to  give  effect  to  the  intention  of 


(a)  Trevor  v.  Trevor,  1  Eq.  Ca.  Abr.  387.  Streatfield  v.  Streat- 
fidd,  Forrest,  1 76.  (b)  Jones  v.  Laughton,  1  Eq.  Ca.  Abr.  392. 
(c)  Cusack  V.  Cusack,  5  Bro.  Pari.  Ca.  1 1 6,  8vo.  ed.  Nandike  v. 
Wilkes,  Gilb.  Eq.  Rep.  114.  I  Eq.  Ca.  Abr.  393,  S.  C.  Burton 
V,  Hastings,  Gilb.  Eq.  Rep.  113.     1  Eq.  Ca.  Abr.  393,  S.  C 
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the  parties  to  them,  by  preventing  either  parent  singly 
from  defeating  the  limitations  in  the  settlement  after 
it  is  executed,  which  could  only  be  eflFected  by  giving 
to  them  estates  for  their  lives  only,  and  estates  tail  tq 
their  first  and  other  son  and  sons. 

But  when  the  husband  alone  has  not  this  power 
under  the  limitations  in  the  articles,  and  his  widow 
after  his  death  cannot  bar  the  intail,  the  principle  that 
governed  the  former  cases,  and  upon  which  the  Court 
founded  its  jurisdiction  to  limit  estates  for  life  only  to 
the  parents,  when  the  articles  gave  them  estates  in  tail, 
does  not  appear  to  apply.     This  distinction  we  ac- 
cordingly find  acknowledged  in  the  cases,  a  Court  of 
Equity  considering  that  although  both  parents  may,  if 
they  think  proper,  defeat  the  limitations  by  ^  fine  or 
recovery,  yet  that  such  a  power  is  not  unreasonable, 
since  it  might  have  been  left  to  them  for  wise  puiposes, 
and  that,  therefore,  it  is  not  inconsistent  with  the 
probable  intention  of  the  articles. 

If,  then,  lands  of  the  husband  are  agreed  by  mar- 
riage articles  to  be  settled  upon  himself  and  wife  for 
their  lives,  remainder  to  the  heirs  of  the  body  of  the 
wife  bi/  her  husband,  it  has  been  decided  that  the 
Court  will  not  interfere  and  make  a  different  settle- 
ment, because  the  husband  alone  cannot  by  any  act 
during  the  marriage  destroy  the  intail  in  the  wife,  and 
she  alone  is  precluded  from  doing  so  afler  his  death, 
being  under  the  restriction  of  the  statute  of  Henry  the 
seventh  (a). 

(a)  Honor  v.  Honor,  1  P.  Will.  123.  Whatdy  v.  Kemp,  stated 
2  Ves.  sen.  358.  Green  V.  Ekins,  2  Atk.  473,  477.  Highway  v. 
Banner^  1  Bro.  C.  C.  584,  .587.    See  also  7  Ves.  390. 
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